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Foreword 
 

Purpose of the series 

The aim of this series is to bring together in a single place all the official 
Parliamentary documents relating to the passage of the Bill that becomes an Act of 
the Scottish Parliament (ASP).  The list of documents included in any particular 
volume will depend on the nature of the Bill and the circumstances of its passage, 
but a typical volume will include: 
 
• every print of the Bill (usually three – “As Introduced”, “As Amended at Stage 2” 

and “As Passed”); 
• the accompanying documents published with the “As Introduced” print of the Bill 

(and any revised versions published at later Stages); 
• every Marshalled List of amendments from Stages 2 and 3; 
• every Groupings list from Stages 2 and 3; 
• the lead Committee’s “Stage 1 report” (which itself includes reports of other 

committees involved in the Stage 1 process, relevant committee Minutes and 
extracts from the Official Report of Stage 1 proceedings); 

• the Official Report of the Stage 1 and Stage 3 debates in the Parliament; 
• the Official Report of Stage 2 committee consideration; 
• the Minutes (or relevant extracts) of relevant Committee meetings and of the 

Parliament for Stages 1 and 3. 
 
All documents included are re-printed in the original layout and format, but with minor 
typographical and layout errors corrected.  Extracts from the Official Report are re-
printed as corrected for the archive version of the Official Report. 
 
Documents in each volume are arranged in the order in which they relate to the 
passage of the Bill through its various stages, from introduction to passing.   The Act 
itself is not included on the grounds that it is already generally available and is, in 
any case, not a Parliamentary publication. 
 
Outline of the legislative process 

Bills in the Scottish Parliament follow a three-stage process.  The fundamentals of 
the process are laid down by section 36(1) of the Scotland Act 1998, and amplified 
by Chapter 9 of the Parliament’s Standing Orders.  In outline, the process is as 
follows: 
 
• Introduction, followed by publication of the Bill and its accompanying documents; 
• Stage 1: the Bill is first referred to a relevant committee, which produces a report 

informed by evidence from interested parties, then the Parliament debates the Bill 
and decides whether to agree to its general principles;  

• Stage 2: the Bill returns to a committee for detailed consideration of 
amendments; 

• Stage 3: the Bill is considered by the Parliament, with consideration of further 
amendments followed by a debate and a decision on whether to pass the Bill. 

 



  

After a Bill is passed, three law officers and the Secretary of State have a period of 
four weeks within which they may challenge the Bill under sections 33 and 35 of the 
Scotland Act respectively.  The Bill may then be submitted for Royal Assent, at which 
point it becomes an Act. 
 
Standing Orders allow for some variations from the above pattern in some cases.  
For example, Bills may be referred back to a committee during Stage 3 for further 
Stage 2 consideration.  In addition, the procedures vary for certain categories of 
Bills, such as Committee Bills or Emergency Bills.  For some volumes in the series, 
relevant proceedings prior to introduction (such as pre-legislative scrutiny of a draft 
Bill) may be included. 
 
The reader who is unfamiliar with Bill procedures, or with the terminology of 
legislation more generally, is advised to consult in the first instance the Guidance on 
Public Bills published by the Parliament.  That Guidance, and the Standing Orders, 
are available for sale from Stationery Office bookshops or free of charge on the 
Parliament’s website (www.scottish.parliament.uk). 
 
The series is produced by the Legislation Team within the Parliament’s Clerking and 
Reporting Directorate.  Comments on this volume or on the series as a whole may 
be sent to the Legislation Team at the Scottish Parliament, Edinburgh EH99 1SP. 
 
Notes on this volume 

The Bill to which this volume relates followed the standard 3 stage process 
described above. 
 
The Finance Committee reported to the Justice 1 Committee on the Bill at Stage 1.  
Its report and the written evidence it received are included at Annex B of the Stage 1 
Report.  However, the oral evidence it took was not included in that report and it is 
therefore included in this volume after the Stage 1 Report.  
 
In addition a number of pieces of correspondence relating to Stage 2 are included in 
that section and one piece of correspondence is also included in the After Stage 2 
section. 
 
Forthcoming titles 

The next titles in this series will be: 
 
• SPPB 68: Nature Conservation (Scotland) Bill 2003 
• SPPB 69: National Health Service Reform (Scotland) Bill 2003 
• SPPB 70: Antisocial Behaviour etc. (Scotland) Bill 2003 
• SPPB 71: Local Governance (Scotland) Bill 2003 
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Criminal Procedure (Amendment) (Scotland) 
Bill 

[AS INTRODUCED] 
 
 
 
 
An Act of the Scottish Parliament to make provision, in connection with proceedings in the High 
Court of Justiciary, for the holding of preliminary hearings prior to the trial diet and to require 
any solicitor engaged by the accused to notify the Court and the prosecutor of his engagement, 
withdrawal and dismissal; to make new provision as to the alteration and continuation of the trial 
diet in proceedings in the High Court; to make new provision as to the procedure where the trial 5 

diet in proceedings in the High Court does not proceed; to amend the time limit for 
commencement of the trial in proceedings in the High Court; in connection with solemn criminal 
proceedings generally, to amend the consequences of failure to comply with time limits, to 
remove the requirement for a warrant to be issued for citation of the accused, witnesses and 
jurors, to enable the trial to be conducted in the absence of the accused in certain circumstances, 10 

to provide for the apprehension, detention and release on bail of reluctant witnesses and to restate 
with modifications certain provisions in relation to the raising of preliminary pleas and issues; to 
enable persons to be released on bail subject to a requirement that their compliance with 
conditions of bail restricting their movements be remotely monitored; to make provision entitling 
the prosecutor to be heard on certain applications relating to bail; to make further provision as to 15 

the matters to be dealt with by the sheriff court at a first diet in solemn proceedings; to make new 
provision as to the procedure to be followed by the court in sentencing offenders who have pled 
guilty; to increase from three to five years the maximum extended sentence that may be imposed 
by a sheriff on persons convicted on indictment of certain violent and sexual offences; to make 
new provision as to the citation of witnesses for precognition by the prosecutor; and for 20 

connected purposes. 
 
 

PART 1 

PROCEEDINGS IN THE HIGH COURT 

Preliminary hearings 

1 Preliminary hearings 25 

(1) In subsection (6) of section 66 (service and lodging of indictment etc.) of the Criminal 
Procedure (Scotland) Act 1995 (c.46) (referred to in this Act as “the 1995 Act”)— 

(a) in paragraph (a)— 

(i) after “court” insert— 

3
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“(i)”, 

(ii) at the end insert “; and 

(ii) at a trial diet not less than 29 clear days after service of the 
indictment,”, and 

(b) for paragraph (b) substitute— 5 

“(b) where the indictment is in respect of the High Court, at a diet not less 
than 29 clear days after the service of the indictment (such a diet being 
referred to in this Act as a “preliminary hearing”).”. 

(2) In subsection (6A) of that section, paragraph (b) and the word “and” immediately 
preceding it are repealed. 10 

(3) For sections 72 to 73A of the 1995 Act substitute— 

“72 Preliminary hearing: procedure up to appointment of trial diet 

(1) A preliminary hearing shall be conducted in accordance with this section and 
section 72A. 

(2) The court shall— 15 

(a) where the accused is charged with an offence to which section 288C of 
this Act applies; or 

(b) in any case in which an order has been made under section 288E(2) of 
this Act, 

 before taking any further step under this section, ascertain whether the accused 20 

has engaged a solicitor for the purposes of the conduct of his case at or for the 
purposes of the preliminary hearing. 

(3) After complying with subsection (2) above, the court shall dispose of any 
preliminary pleas (within the meaning of section 79(2)(a) of this Act) of which 
a party has given notice not less than 7 clear days before the preliminary 25 

hearing to the court and to the other parties. 

(4) After disposing of any preliminary pleas under subsection (3) above, the court 
shall require the accused to state how he pleads to the indictment. 

(5) If the accused tenders a plea of guilty, section 77 of this Act shall apply. 

(6) After the accused has stated how he pleads to the indictment, the court shall, 30 

unless a plea of guilty is tendered and accepted— 

(a) in any case— 

(i) where the accused is charged with an offence to which section 
288C of this Act applies; or 

(ii) in which an order has been made under section 288E(2) of this 35 

Act, 

 ascertain whether the accused has engaged a solicitor for the purposes of 
his defence at the trial; 

(b) unless it considers it inappropriate to do so at the preliminary hearing, 
dispose of— 40 

4
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(i) any preliminary issues (within the meaning of section 79(2)(b) of 
this Act) of which a party has given notice not less than 7 clear 
days before the preliminary hearing to the court and to the other 
parties; 

(ii) subject to subsection (8) below, any application or notice under 5 

section 271A(2), 271C(2), 275(1) or 288E(2) of this Act made or 
lodged before the preliminary hearing; and 

(iii) any other matter which, in the opinion of the court, could be 
disposed of with advantage before the trial; 

(c) ascertain which of the witnesses included in the list of witnesses are 10 

required by the accused to attend the trial;  

(d) ascertain whether subsection (7) below applies to any person who is to 
give evidence at or for the purposes of the trial or to the accused and, if 
so, consider whether it should make an order under section 271A(8) or 
271D(2) of this Act in relation to the person or, as the case may be, the 15 

accused; and 

(e) ascertain, so far as is reasonably practicable— 

(i) the state of preparation of the prosecutor and the accused with 
respect to their cases; and 

(ii) the extent to which the prosecutor and the accused have complied 20 

with the duty under section 257(1) of this Act. 

(7) This subsection applies— 

(a) to a person who is to give evidence at or for the purposes of the trial if 
that person is, or is likely to be, a vulnerable witness; 

(b) to the accused if, were he to give evidence at or for the purposes of the 25 

trial, he would be, or would be likely to be, a vulnerable witness. 

(8) Where any application or notice such as is mentioned in subsection (6)(b)(ii) 
above is required by the provision under which it is made or lodged, or by any 
other provision of this Act, to be made or lodged by a certain time, the court— 

(a) shall not be required under that subsection to dispose of it unless it has 30 

been made or lodged by that time; but 

(b) shall have power to dispose of it to the extent that the provision under 
which it was made, or any other provision of this Act, allows it to be 
disposed of notwithstanding that it was not made or lodged in time. 

(9) Where the court decides not to dispose of any preliminary issue, application, 35 

notice or other matter referred to in subsection (6)(b) above at the preliminary 
hearing, it may appoint a further diet, to be held before the trial diet appointed 
under section 72A of this Act, for the purpose of disposing of the issue, 
application, notice or matter. 

 
72A Preliminary hearing: appointment of trial diet 40 

(1) In any case in which subsection (6) of section 72 of this Act applies, the court 
shall, at the preliminary hearing— 

(a) after complying with that subsection; 

5
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(b) having regard to earlier proceedings at the preliminary hearing; and 

(c) subject to subsections (2) to (6) below, 

 appoint a trial diet. 

(2) In any case in which the 12 month period applies (whether or not the 140 day 
period also applies in the case)— 5 

(a) if the court considers that the case would be likely to be ready to proceed 
to trial within that period, it shall, subject to subsections (4) to (6) below, 
appoint a trial diet for a date within that period; or 

(b) if the court considers that the case would not be likely to be so ready, it 
shall give the prosecutor an opportunity to make an application to the 10 

court under section 65(3) of this Act for an extension of the 12 month 
period. 

(3) Where paragraph (b) of subsection (2) above applies— 

(a) if such an application as is mentioned in that paragraph is made and 
granted, the court shall, subject to subsections (4) to (6) below, appoint a 15 

trial diet for a date within the 12 month period as extended; or 

(b) if no such application is made or if one is made but is refused by the 
court— 

(i) the court may desert the diet simpliciter or pro loco et tempore; 
and 20 

(ii) where the accused is committed until liberated in due course of 
law, he shall be liberated forthwith. 

(4) Subsection (5) below applies in any case in which— 

(a) the 140 day period as well as the 12 month period applies; and 

(b) the court is required, by virtue of subsection (2)(a) or (3)(a) above, to 25 

appoint a trial diet within the 12 month period. 

(5) In such a case— 

(a) if the court considers that the case would be likely to be ready to proceed 
to trial within the 140 day period, it shall appoint a trial diet for a date 
within that period as well as within the 12 month period; or 30 

(b) if the court considers that the case would not be likely to be so ready, it 
shall give the prosecutor an opportunity to make an application under 
section 65(5) of this Act for an extension of the 140 day period. 

(6) Where paragraph (b) of subsection (5) above applies— 

(a) if such an application as is mentioned in that paragraph is made and 35 

granted, the court shall appoint a trial diet for a date within the 140 day 
period as extended as well as within the 12 month period; 

(b) if no such application is made or if one is made but is refused by the 
court— 

(i) the court shall proceed under subsection (2)(a) or, as the case may 40 

be, (3)(a) above to appoint a trial diet for a date within the 12 
month period; and 

6
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(ii) the accused shall then be entitled to be admitted to bail. 

(7) Where an accused is, by virtue of subsection (6)(b)(ii) above, entitled to be 
admitted to bail, the court shall, before admitting him to bail, give the 
prosecutor an opportunity to be heard. 

(8) On appointing a trial diet under this section in a case where the accused has 5 

been admitted to bail (otherwise than by virtue of subsection (6)(b)(ii) above), 
the court, after giving the parties an opportunity to be heard— 

(a) shall review the conditions imposed on his bail; and 

(b) having done so, may, if it considers it appropriate to do so, fix bail on 
different conditions. 10 

(9) In this section— 

 “the 12 month period” means the period specified in subsection (1)(b) of 
section 65 of this Act and, in any case in which that period has been 
extended under subsection (3) of that section, includes that period as so 
extended; and 15 

 “the 140 day period” means the period specified in subsection (4)(aa)(ii) 
of that section and, in any case in which that period has been extended 
under subsection (5) of that section, includes that period as so extended. 

 
72B Adjournment and alteration of, and power to dispense with, preliminary 

hearing 20 

(1) The court may, if it considers it appropriate to do so, adjourn a preliminary 
hearing. 

(2) However, where the court adjourns a preliminary hearing under subsection (1) 
above by reason only that, following inquiries for the purposes of section 72(2) 
or (6)(a) of this Act, it appears to the court that the accused has not engaged a 25 

solicitor for the purposes of the conduct of— 

(a) his case at or for the purposes of the preliminary hearing; or 

(b) his defence at the trial, 

 (as the case may be), that adjournment shall be for a period of not more than 48 
hours.  30 

(3) Where a preliminary hearing is adjourned, the accused shall appear at the 
adjourned hearing and answer the indictment. 

(4) A party may, at any time before the commencement of the preliminary hearing, 
apply for acceleration or postponement of the hearing. 

(5) Where an application is made under subsection (4) above, a single judge of the 35 

High Court may, after giving the parties an opportunity to be heard— 

(a) discharge the preliminary hearing; and 

(b) appoint a new preliminary hearing— 

(i) in the case of an application for acceleration, for an earlier date; 

(ii) in the case of an application for postponement, for a later date, 40 

 than that for which the discharged preliminary hearing was appointed. 

7
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(6) Where all the parties join in an application under subsection (4) above, the 

judge may proceed under subsection (5) above without hearing the parties and, 
accordingly, may dispense with any hearing previously appointed for the 
purpose of considering the application. 

(7) Where there is a hearing for the purposes of considering an application under 5 

subsection (4) above, the accused shall attend it, unless the judge permits the 
hearing to proceed notwithstanding the absence of the accused. 

(8) The court may, on an application made to it jointly by the parties, dispense 
with a preliminary hearing and order the Clerk of Justiciary to appoint a trial 
diet if the court is satisfied on the basis of the application that— 10 

(a) the state of preparation of the prosecutor and the accused with respect of 
their cases is such that the case is likely to be ready to proceed to trial on 
the date to be appointed for the trial diet; 

(b) there are no preliminary pleas, preliminary issues or other matters which 
require to be, or could with advantage be, disposed of before the trial; 15 

and 

(c) there are no persons to whom section 72(7) of this Act applies. 

(9) An application under subsection (8) above shall identify which (if any) of the 
witnesses included in the list of witnesses are required by the accused to attend 
the trial.  20 

(10) Where a trial diet is to be appointed by the Clerk of Justiciary in pursuance of 
an order under subsection (8) above, it shall be appointed in accordance with 
such procedure as may be prescribed by Act of Adjournal. 

(11) Where a trial diet is appointed under subsection (8) above, the accused shall 
appear at the diet and answer the indictment. 25 

(12) For the purposes of subsection (4) above, a preliminary hearing shall be taken 
to commence when it is called.  

 
72C Procedure where preliminary hearing does not proceed 

(1) Where a preliminary hearing is deserted pro loco et tempore, the court may 
appoint a further preliminary hearing for a later date and the accused shall 30 

appear and answer the indictment at that hearing. 

(2) Subsection (3) below applies where, at a preliminary hearing— 

(a) the hearing has been deserted pro loco et tempore for any reason and no 
further preliminary hearing has been appointed under subsection (1) 
above; or 35 

(b) the indictment is for any reason not proceeded with and the hearing has 
not been adjourned or postponed. 

(3) Where this subsection applies, the prosecutor may, at any time within the 
period of two months after the relevant date, give notice to the accused on 
another copy of the indictment to appear and answer the indictment— 40 

(a) at a further preliminary hearing in the High Court not less than seven 
clear days after the date of service of the notice; or 

(b) at— 

8
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(i) a first diet not less than 15 clear days after the service of the notice 
and not less than 10 clear days before the trial diet; and 

(ii) a trial diet not less than 29 clear days after the service of the 
notice, 

 in the sheriff court where the charge is one that can lawfully be tried in 5 

that court. 

(4) In subsection (3) above, “the relevant date” means— 

(a) where paragraph (a) of subsection (2) above applies, the date on which 
the diet was deserted as mentioned in that paragraph; or 

(b) where paragraph (b) of that subsection applies, the date of the 10 

preliminary hearing referred to in that paragraph. 

(5) A notice referred to in subsection (3) above shall be in such form as may be 
prescribed by Act of Adjournal, or as nearly as may be in such form. 

 
72D Preliminary hearing: further provision 

(1) A preliminary hearing may proceed notwithstanding the absence of the 15 

accused. 

(2) Where, at a preliminary hearing, a trial diet is appointed, the accused shall 
appear at the trial diet and answer the indictment.   

(3) At a preliminary hearing, the court— 

(a) shall take into account any written record lodged under section 72E of 20 

this Act; and 

(b) may ask the prosecutor and the accused any question in connection with 
any matter which it is required to dispose of or ascertain under section 72 
of this Act. 

(4) The proceedings at a preliminary hearing shall be recorded by means of 25 

shorthand notes or by mechanical means. 

(5) Subsections (2) to (4) of section 93 of this Act shall apply for the purposes of 
the recording of proceedings at a preliminary hearing in accordance with 
subsection (4) above as they apply for the purposes of the recording of 
proceedings at the trial in accordance with subsection (1) of that section. 30 

(6) The Clerk of Justiciary shall prepare, in such form and manner as may be 
prescribed by Act of Adjournal, a minute of proceedings at a preliminary 
hearing, which shall record, in particular, whether any preliminary pleas or 
issues were disposed of and, if so, how they were disposed of. 

(7) In this section, references to a preliminary hearing include an adjourned 35 

preliminary hearing. 

(8) In this section and sections 72 to 72C, “the court” means the High Court.”. 

 

9
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2 Written record of state of preparation in certain cases 

After section 72D of the 1995 Act (as inserted by section 1(3) of this Act) insert— 

“72E Written record of state of preparation in certain cases 

(1) This section applies where, in any proceedings in the High Court, a solicitor 
has notified the Crown Agent under section 72F(1) of this Act that he has been 5 

engaged by the accused for the purposes of the conduct of his case at the 
preliminary hearing. 

(2) The prosecutor and the accused’s legal representative shall, not less than two 
days before the preliminary hearing, jointly lodge with the Clerk of Justiciary a 
written record of their state of preparation with respect to their cases (referred 10 

to in this section as “a written record”). 

(3) The High Court may, on cause shown, allow a written record to be lodged after 
the time referred to in subsection (2) above. 

(4) A written record shall— 

(a) be in such form, or as nearly as may be in such form; and 15 

(b) contain such information, 

 as may be prescribed by Act of Adjournal. 

(5) A written record may contain, in addition to the information required by virtue 
of subsection (4)(b) above, such other information as the prosecutor and the 
accused’s legal representative consider appropriate.  20 

(6) In this section— 

 “the accused’s legal representative” means— 

(a) the solicitor referred to in subsection (1) above; or 

(b) where the solicitor has instructed counsel for the purposes of the 
conduct of the accused’s case at the preliminary hearing, either the 25 

solicitor or that counsel, or both of them; and 

 “counsel” includes a solicitor who has a right of audience in the High 
Court of Justiciary under section 25A (rights of audience in various 
courts including the High Court of Justiciary) of the Solicitors (Scotland) 
Act 1980 (c.46).”. 30 

 
3 Appeals 

(1) Section 74 (appeals in connection with preliminary diets) of the 1995 Act is amended in 
accordance with this section. 

(2) In subsection (1), for the word “diet” where it secondly occurs, substitute “hearing”. 

(3) In subsection (2)— 35 

(a) in paragraph (a)— 

(i) after the word “first” insert “diet”, 

(ii) for the word “diet” where it first occurs, substitute “hearing”, 

(b) after that paragraph insert— 

10
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“(aa) may not be taken against a decision at a preliminary hearing, in 
appointing a trial diet, to fix or not to fix, for the purposes of section 
83A(3) of this Act,  the day appointed as the day on which the diet shall 
commence;”. 

(4) In subsection (3), for the words “the trial diet” substitute “any trial diet that has been 5 

appointed”. 

(5) After that subsection insert— 

“(3A) Where an appeal is taken under subsection (1) above against a decision at a 
preliminary hearing, the High Court may adjourn, or further adjourn, the 
preliminary hearing for such period as appears to it to be appropriate and may, 10 

if it thinks fit, direct that such period (or some part of it) shall not count 
towards any time limit applying in respect of the case.”. 

(6) In subsection (4)(b), after “fix” insert— 

“(i) where the indictment is in respect of the High Court, a further 
preliminary hearing; or 15 

(ii) where the indictment is in respect of the sheriff court,”. 

 

4 Prohibition on accused conducting case in person in certain cases 

(1) In section 288C(1) of the 1995 Act (prohibition of personal conduct of defence in cases 
of certain sexual offences), after “conducting” insert— 

“(a) his case in person at or for the purposes of a preliminary hearing; and 20 

(b)”. 

(2) In section 288D(2)(a) of that Act (appointment by the court of a solicitor in such cases), 
after “of” insert— 

“(i) the conduct of his case at or for the purposes of a preliminary 
hearing; or 25 

(ii)”. 

(3) In section 288E of that Act (power to prohibit personal conduct of defence in cases 
involving vulnerable witnesses), after subsection (4) insert— 

“(4A) Where, in any proceedings in the High Court, an order is made under 
subsection (2) above before or at the preliminary hearing, the accused is also 30 

prohibited from conducting or, as the case may be, continuing to conduct, his 
case in person at or for the purposes of the preliminary hearing.”. 

 
Requirements relating to accused’s legal representation 

5 Engagement, dismissal and withdrawal of solicitor representing accused 

After section 72E of the 1995 Act (as inserted by section 2 of this Act), insert— 35 

“72F Engagement, dismissal and withdrawal of solicitor representing accused in 
High Court cases 

(1) In any proceedings in the High Court, it is the duty of a solicitor who is 
engaged by the accused for the purposes of his defence at any part of the 

11
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proceedings to notify the court and the Crown Agent of that fact forthwith in 
writing. 

(2) Where any such solicitor— 

(a) is dismissed by the accused; or 

(b) withdraws, 5 

 it is the duty of the solicitor to inform the court and the Crown Agent of those 
facts forthwith in writing. 

(3) On being so informed in any case to which subsections (4) and (5) below 
apply, the court shall order that, before the trial diet, there shall be a further 
pre-trial diet under this section. 10 

(4) This subsection applies to any case in which— 

(a) the accused is charged with an offence to which section 288C of this Act 
applies; or 

(b) an order has been made under section 288E(2) of this Act. 

(5) This subsection applies to any case in which— 15 

(a) the solicitor was engaged for the purposes of the defence of the 
accused— 

(i) at the time of a preliminary hearing; 

(ii) if a preliminary hearing was dispensed with under section 72B(8) 
of this Act, at the time it was so dispensed with; 20 

(iii) at the time of a diet under this section; or 

(iv) in the case of a diet which, under subsection (10) below, is 
dispensed with, at the time when it was so dispensed with; and 

(b) the court is informed as mentioned in subsection (2) above after that time 
but before the trial diet. 25 

(6) At a diet under this section, the court shall ascertain whether or not the accused 
has engaged another solicitor for the purposes of his defence at the trial. 

(7) Where, following inquiries for the purposes of subsection (6) above, it appears 
to the court that the accused has not engaged another solicitor for the purposes 
of his defence at the trial, it may adjourn the diet under this section for a period 30 

of not more than 48 hours and the accused shall then attend. 

(8) A diet under this section shall be not less than 10 clear days before the trial 
diet. 

(9) A court may, at a diet under this section, postpone the trial diet for such period 
as appears to it to be appropriate and may, if it thinks fit, direct that such period 35 

(or some part of it) shall not count towards any time limit applying in respect 
of the case. 

(10) The court may dispense with a diet under this section previously ordered, but 
only if a solicitor engaged by the accused for the purposes of the defence of the 
accused at the trial has, in writing— 40 

(a) confirmed his engagement for that purpose; and 

(b) requested that the diet be dispensed with.”. 

12
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Alteration etc. of trial diet 

6 Alteration of trial diet 

Before section 80 (alteration and postponement of trial diet) insert— 

“79A Alteration of trial diet in the High Court 

(1) Where an indictment which is to be tried in the High Court is not brought to 5 

trial at the trial diet, the court may adjourn the trial diet. 

(2) The court may, in particular, adjourn the trial diet under subsection (1) above 
to a diet to be held at a sitting of the court in another place.  

(3) In any case which is to be tried in the High Court, a party may, at any time 
before the commencement of the trial, apply for acceleration or postponement 10 

of the trial diet. 

(4) Where an application is made under subsection (3) above, a single judge of the 
High Court may, after giving the parties an opportunity to be heard— 

(a) discharge the trial diet; and 

(b) appoint a new trial diet— 15 

(i) in the case of an application for acceleration, for an earlier date; 

(ii) in the case of an application for postponement, for a later date, 

 than that for which the discharged trial diet was appointed. 

(5) Where all the parties join in an application under subsection (3) above, the 
judge may proceed under subsection (4) above without hearing the parties and, 20 

accordingly, may dispense with any hearing previously appointed for the 
purpose of considering the application. 

(6) Where there is a hearing for the purposes of considering an application under 
subsection (3) above, the accused shall attend it, unless the judge permits the 
hearing to proceed notwithstanding the absence of the accused. 25 

(7) In appointing a new trial diet under subsection (4) above, the judge— 

(a) shall have regard to the state of preparation of the prosecutor and the 
accused with respect of their cases and, in particular, to the likelihood of 
the case being ready to proceed to trial on the date to be appointed for 
the trial diet; and 30 

(b) may, if it appears to the judge that there are any preliminary pleas, 
preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial, appoint a diet to 
be held before the trial diet for the purpose of disposing of or, as the case 
may be, ascertaining them. 35 

(8) For the purposes of subsection (3) above, the trial shall be taken to commence 
when the oath is administered to the jury.”. 
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7 Procedure where trial diet does not proceed 

After section 81 (procedure where trial does not take place) of the 1995 Act insert— 

“81A Procedure where trial diet in the High Court does not proceed 

(1) Where a trial diet appointed in any proceedings in the High Court is deserted 
pro loco et tempore, the Court may appoint a further trial diet for a later date 5 

and the accused shall appear and answer the indictment at that diet. 

(2) In appointing a further trial diet under subsection (1) above, the High Court— 

(a) shall have regard to the state of preparation of the prosecutor and the 
accused with respect to their cases and, in particular, to the likelihood of 
the case being ready to proceed to trial on the date to be appointed for 10 

the trial diet; and 

(b) may, if it appears to the Court that there are any preliminary pleas, 
preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial, appoint a diet to 
be held before the trial diet for the purpose of disposing of or, as the case 15 

may be, ascertaining them. 

(3) Where at a trial diet appointed in any proceedings in the High Court— 

(a) the diet has been deserted pro loco et tempore for any reason and no 
further trial diet has been appointed under subsection (1) above; or 

(b) the indictment is for any reason not brought to trial and the diet has not 20 

been continued, adjourned or postponed, 

 the prosecutor may, at any time within the period of two months after the 
relevant date, give notice to the accused on another copy of the indictment to 
appear and answer the indictment at a further preliminary hearing in the High 
Court not less than seven clear days after the date of service of the notice. 25 

(4) In subsection (3) above, “the relevant date” means— 

(a) where paragraph (a) of that subsection applies, the date on which the diet 
was deserted as mentioned in that paragraph; or 

(b) where paragraph (b) of that subsection applies, the date of the trial diet. 

(5) A notice referred to in subsection (3) above shall be in such form as may be 30 

prescribed by Act of Adjournal, or as nearly as may be in such form.”. 

 
8 Continuation of trial diet 

After section 83 (transfer of sheriff court solemn proceedings) of the 1995 Act insert— 

 “Continuation of trial diet in the High Court 

83A Continuation of trial diet in the High Court 35 

(1) A trial diet appointed in any case which is to be tried in the High Court, other 
than a case to which subsection (3) below applies, may, without having been 
commenced, be continued from sitting day to sitting day— 

(a) by minute, in such form as may be prescribed by Act of Adjournal, 
signed by the Clerk of Justiciary; and 40 
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(b) up to such maximum number of sitting days after the day originally 
appointed for the trial diet as may be so prescribed. 

(2) If such a trial diet is not commenced by the end of the last sitting day to which 
it may be continued by virtue of subsection (1)(b) above, the indictment shall 
fall. 5 

(3) Where, in any case which is to be tried in the High Court— 

(a) the court has, in appointing a day for the holding of a trial diet in the 
case, fixed that day as the day on which the diet shall commence; and 

(b) the trial diet does not commence on that day, 

 the indictment shall fall. 10 

(4) For the purposes of this section, a trial diet shall be taken to commence when it 
is called. 

(5) In this section, “sitting day” means any day on which the court is sitting, but 
does not include any Saturday or Sunday or any day which is a court holiday.”. 

 

PART 2 15 

SOLEMN PROCEEDINGS GENERALLY 

9 Time limits 

(1) Section 65 (prevention of delay in trials) of the 1995 Act is amended as follows. 

(2) In subsection (1), for the words from “the trial” to “that period” substitute— 

“(a) where an indictment has been served on the accused in respect of the 20 

High Court, a preliminary hearing is commenced within the period of 11 
months; and 

(b) in any case, the trial is commenced within the period of 12 months, 

 of the first appearance of the accused on petition in respect of the offence. 

(1A) If the preliminary hearing (where subsection (1)(a) above applies) or the trial is 25 

not so commenced,”. 

(3) In subsection (2), after “(1)” insert “or (1A)”. 

(4) In subsection (3), for the words from “the sheriff” to the end substitute— 

“(a) where an indictment has been served on the accused in respect of the 
High Court, a single judge of that court may, on cause shown, extend 30 

either or both of the periods of 11 and 12 months specified in subsection 
(1) above; or 

(b) in any other case, the sheriff may, on cause shown, extend the period of 
12 months specified in that subsection.”. 

(5) In subsection (4)— 35 

(a) in paragraph (a), for the words “liberated forthwith” substitute “entitled to be 
admitted to bail”, 

(b) after paragraph (a) insert— 

15
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“(aa) where an indictment has been served on the accused in respect of the 

High Court— 

(i) 110 days, unless a preliminary hearing in respect of the case is 
commenced within that period, which failing he shall be entitled to 
be admitted to bail; or 5 

(ii) 140 days, unless the trial of the case is commenced within that 
period, which failing he shall be entitled to be admitted to bail;”, 

(c) in paragraph (b)— 

(i) at the beginning, insert “where an indictment has been served on the 
accused in respect of the sheriff court,”, 10 

(ii) for the words from “liberated” to the end substitute “entitled to be admitted 
to bail”. 

(6) After subsection (4) insert— 

“(4A) Where an indictment has been served on the accused in respect of the High 
Court, subsections (1)(a) and (4)(aa)(i) above shall not apply if the preliminary 15 

hearing has been dispensed with under section 72B(8) of this Act.”.  

(7) For subsection (5) substitute— 

“(5) On an application made for the purpose— 

(a) in a case where, at the time the application is made, an indictment has 
not been served on the accused, a single judge of the High Court; or 20 

(b) in any other case, the court specified in the notice served under section 
66(6) of this Act, 

 may, on cause shown, extend any period mentioned in subsection (4) above. 

(5A) Before determining an application under subsection (3) or (5) above, the judge 
or, as the case may be, the court shall give the parties an opportunity to be 25 

heard. 

(5B) However, where all the parties join in the application, the judge or, as the case 
may be, the court may determine the application without hearing the parties 
and, accordingly, may dispense with any hearing previously appointed for the 
purpose of considering the application.”. 30 

(8) Subsections (6) and (7) are repealed. 

(9) After subsection (8) insert— 

“(8A) Where an accused is, by virtue of subsection (4) above, entitled to be admitted 
to bail, the accused shall, unless he has been admitted to bail by the Lord 
Advocate, be brought forthwith before— 35 

(a) in a case where an indictment has not yet been served on the accused, a 
single judge of the High Court; or 

(b) in any other case, the court specified in the notice served under section 
66(6) of this Act. 

(8B) Where an accused is brought before a judge or court under subsection (8A) 40 

above, the judge or, as the case may be, the court shall give the prosecutor an 
opportunity to make an application under subsection (5) above. 
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(8C) If the prosecutor does not make such an application or, if such an application is 
made but is refused, the judge or, as the case may be, the court shall, after 
giving the prosecutor an opportunity to be heard, admit the accused to bail.”. 

(10) In subsection (9), after “section,” insert— 

“(a) where the accused is cited in accordance with subsection (4)(b) of 5 

section 66 of this Act, the indictment shall be deemed to have been 
served on the accused; 

(b) a preliminary hearing shall be taken to commence when it is called; and 

(c)”. 

(11) In subsection (10), for “period of” substitute “periods of 11 and”. 10 

 
10 Warrant for citation 

(1) Section 66 (service and lodging of indictment, etc.) of the 1995 Act is amended as 
follows. 

(2) For subsection (1) substitute— 

“(1) This Act shall be sufficient warrant for— 15 

(a) the citation of the accused and witnesses to— 

(i) any diet of the High Court to be held on any day, and at any place, 
the Court is sitting; 

(ii) any diet of the sheriff court to be held on any day the court is 
sitting; or 20 

(iii) any adjournment of a diet specified in sub-paragraph (i) or (ii) 
above; and 

(b) the citation of jurors for any trial to be held— 

(i) in the High Court; or 

(ii) under solemn procedure in the sheriff court.”. 25 

(3) Subsection (8) is repealed. 

 
11 Trial in absence of accused 

(1) In subsection (1) of section 92 (trial in presence of accused) of the 1995 Act, for 
“subsection (2)” substitute “subsections (2) and (2A)”. 

(2) In subsection (2) of that section, the words “counsel or” are repealed. 30 

(3) After subsection (2) of that section insert— 

“(2A) If— 

(a) the accused fails to appear at the trial diet; and 

(b) the court is satisfied that— 

(i) the accused was cited in accordance with section 66 of this Act; 35 

and 

(ii) it is in the interests of justice to do so, 
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 then the court may, on the motion of the prosecutor, proceed with the trial and 

dispose of the case in the absence of the accused. 

(2B) Where the court exercises the power under subsection (2A) above, it shall— 

(a) if satisfied that there is a solicitor with authority to act for the purposes 
of the accused’s defence at the trial, allow that solicitor to act for those 5 

purposes; or 

(b) if there is no such solicitor, at its own hand appoint a solicitor to act for 
those purposes. 

(2C) It is the duty of a solicitor appointed under subsection (2) or (2B)(b) above to 
act in the best interests of the accused. 10 

(2D) In all other respects, a solicitor so appointed has, and may be made subject to, 
the same obligations and has, and may be given, the same authority as if 
engaged by the accused; and any employment of and instructions given to 
counsel by the solicitor shall proceed and be treated accordingly. 

(2E) Where the court is satisfied that— 15 

(a) a solicitor allowed to act under subsection (2B)(a) above no longer has 
authority to act; or 

(b) a solicitor appointed under subsection (2) or (2B)(b) above is no longer 
able to act in the best interests of the accused, 

 the court may relieve that solicitor and appoint another solicitor for the 20 

purposes of the accused’s defence at the trial. 

(2F) Subsections (2B)(b) and (2E) above shall not apply in the case of 
proceedings— 

(a) in respect of a sexual offence to which section 288C of this Act applies; 
or 25 

(b) in which an order has been made under section 288E(2) of this Act.”. 

(4) After subsection (3) of that section insert— 

“(4) In this section— 

(a) references to a solicitor appointed under subsection (2) or (2B)(b) above 
include references to a solicitor appointed under subsection (2E) above; 30 

(b) “counsel” includes, in relation to the High Court of Justiciary, a solicitor 
who has a right of audience in that Court under section 25A of the 
Solicitors (Scotland) Act 1980 (c.46).”. 

(5) After subsection (6A) of section 66 (service and lodging of indictment etc.) of the 1995 
Act insert— 35 

“(6AA)A notice affixed under subsection (4)(b) above or served under subsection (6) 
above shall also contain intimation to the accused— 

(a) where the indictment is in respect of the High Court, that, if he does not 
appear at the preliminary hearing— 

(i) the hearing may proceed; and 40 

(ii) a trial diet may be appointed, 

 in his absence; and 

18



Criminal Procedure (Amendment) (Scotland) Bill 17 
Part 2—Solemn proceedings generally 
 

(b) in any case (whether the indictment is in respect of the High Court or the 
sheriff court), that if he does not appear at the trial diet, the trial may 
proceed in his absence.”. 

 
12 Reluctant witnesses 

After section 90 (death or illness of jurors) of the 1995 Act insert— 5 

 “Reluctant witnesses 

90A Apprehension of witnesses in proceedings on indictment 

(1) In any proceedings on indictment, the court may, on the application of any of 
the parties, issue a warrant for the apprehension of a witness if subsection (2) 
or (3) below applies in relation to the witness. 10 

(2) This subsection applies if— 

(a) the witness, having been duly cited to any diet in the proceedings, fails to 
appear at the diet; and 

(b) no just excuse for failing to appear is given by or on behalf of the 
witness. 15 

(3) This subsection applies if the court is satisfied by evidence on oath that the 
witness is not likely to attend to give evidence at any diet in the proceedings 
without being compelled to do so. 

(4) An application under subsection (1) above— 

(a) may be made orally or in writing; 20 

(b) if made in writing— 

(i) shall be in such form as may be prescribed by Act of Adjournal, or 
as nearly as may be in such form; and 

(ii) may be disposed of in court or in chambers after such inquiry or 
hearing (if any) as the court considers appropriate. 25 

(5) A warrant issued under this section shall be in such form as may be prescribed 
by Act of Adjournal or as nearly as may be in such form. 

(6) A warrant issued under this section in the form mentioned in subsection (5) 
above shall imply warrant to officers of law— 

(a) to search for and apprehend the witness in respect of whom it is issued; 30 

(b) to bring the witness before the court; 

(c) in the meantime, to detain the witness in a police station, police cell or 
other convenient place; and 

(d) so far as is necessary for the execution of the warrant, to break open shut 
and lockfast places. 35 

(7) It shall not be competent, in any proceedings on indictment, for a court to issue 
a warrant for the apprehension of a witness otherwise than in accordance with 
this section. 

(8) A person apprehended under a warrant issued under this section shall wherever 
practicable be brought before the court not later than in the course of the first 40 

day on which— 
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(a) in the case of a warrant issued by a single judge of the High Court, that 

Court, 

(b) in any other case, the court, 

 is sitting after he is taken into custody. 

(9) In this section and section 90B, “the court” means, except where the context 5 

requires otherwise— 

(a) where the witness is to give evidence in proceedings in the High Court, a 
single judge of that Court; or 

(b) where the witness is to give evidence in proceedings on indictment in the 
sheriff court, any sheriff court with jurisdiction in relation to the 10 

proceedings. 

 
90B Orders in respect of witnesses apprehended under section 90A 

(1) Where a witness is brought before the court in pursuance of a warrant issued 
under section 90A of this Act, the court shall, after giving the parties and the 
witness an opportunity to be heard, make an order— 15 

(a) detaining the witness until the conclusion of the diet at which the witness 
is to give evidence;  

(b) releasing the witness on bail; or 

(c) liberating the witness. 

(2) The court may make an order under subsection (1)(a) or (b) above only if it is 20 

satisfied that— 

(a) the order is necessary with a view to securing that the witness appears at 
the diet at which the witness is to give evidence; and 

(b) it is appropriate in all the circumstances to make the order. 

(3) Subsection (1) above is without prejudice to any power of the court to— 25 

(a) make a finding of contempt of court in respect of any failure of a witness 
to appear at a diet to which he has been duly cited; and 

(b) dispose of the case accordingly. 

(4) Where— 

(a) an order under subsection (1)(a) above has been made in respect of a 30 

witness; and 

(b) at, but before the conclusion of, the diet at which the witness is to give 
evidence, the court in which the diet is being held excuses the witness, 

 that court, on excusing the witness, may recall the order under subsection 
(1)(a) above and liberate the witness.  35 

(5) On making an order under subsection (1)(b) above in respect of a witness, the 
court shall impose such conditions as it considers necessary with a view to 
securing that the witness appears at the diet at which he is to give evidence. 

(6) However, the court may not impose as such a condition a requirement that the 
witness or a cautioner on his behalf deposit a sum of money in court. 40 
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(7) Where the court makes an order under subsection (1)(a) above in respect of a 
witness, the court shall, on the application of the witness— 

(a) consider whether the imposition of a requirement such as is mentioned in 
paragraph (b)(ii) below would enable it to make an order under 
subsection (1)(b) above releasing the witness on bail subject to a 5 

condition under subsection (5) above restricting the applicant’s 
movements; and 

(b)  if so— 

(i) make an order under subsection (1)(b) above releasing the witness 
on bail subject to such a condition (as well as such other 10 

conditions required to be imposed under subsection (5) above); 
and 

(ii) in the order, impose a requirement that compliance with the 
condition be remotely monitored. 

 (8) Subsections (2) to (13) and (15) of section 24A of this Act apply in relation to 15 

an order made, and the making of any order, under subsection (1)(b) above 
containing a requirement under subsection (7)(b)(ii) above as they apply to an 
order made, or the making of an order, under section 24A(1) of this Act, but 
with the following modifications— 

(a) references to an order under section 24A(1) of this Act shall be read as if 20 

they were references to an order under subsection (1)(b) above 
containing a requirement under subsection (7)(b)(ii) above; 

(b) references to the applicant shall be read as if they were references to the 
witness in respect of whom the order under subsection (1)(b) above is 
made; 25 

(c) references to a requirement imposed under section 24A(1)(b)(ii) of this 
Act shall be read as if they were references to a requirement imposed 
under subsection (7)(b)(ii) above; 

(d) in subsection (12), the reference to subsection (1)(b) of section 27 of this 
Act shall be read as if it were a reference to subsection (1)(b) of section 30 

90C of this Act; 

(e) subsection (13) shall be read as if— 

(i) the reference to section 25 of this Act were a reference to that 
section as applied by virtue of subsection (9) below; 

(ii) the reference to section 27 of this Act were a reference to section 35 

90C(1) and (2) of this Act; 

(iii) the reference to section 28 of this Act were a reference to that 
section as applied by virtue of section 90C(3) of this Act; and 

(iv) the reference to sections 30 and 31 of this Act were a reference to 
section 90D of this Act. 40 

(9) Section 25 of this Act (which makes provision for an order granting bail to 
specify the conditions imposed on bail and the accused’s proper domicile of 
citation) shall apply in relation to an order under subsection (1)(b) above as it 
applies to an order granting bail, but with the following modifications— 
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(a) references to the accused shall be read as if they were references to the 

witness in respect of whom the order under subsection (1)(b) above is 
made; 

(b) references to the order granting bail shall be read as if they were 
references to the order under subsection (1)(b) above; 5 

(c) subsection (3) shall be read as if for the words from “relating” to 
“offence” in the third place where it occurs there were substituted “at 
which the witness is to give evidence”. 

(10) In this section, references to a condition restricting a witness’s movements 
include any condition requiring the witness to be, or not to be, in any place or 10 

description of place for, or during, any period or periods or at any time. 

 
90C Breach of bail under section 90B(1)(b) 

(1) A witness who, having been released on bail by virtue of an order under 
subsection (1)(b) of section 90B of this Act, fails without reasonable excuse— 

(a) to appear at any diet to which he has been cited; or 15 

(b) to comply with any condition imposed under subsection (5) of that 
section, 

 shall be guilty of an offence and liable on conviction on indictment to the 
penalties specified in subsection (2) below. 

(2) Those penalties are— 20 

(a) a fine; and 

(b) imprisonment for a period not exceeding two years. 

(3) Section 28 of this Act shall apply in respect of a witness who has been released 
on bail by virtue of an order under section 90B(1)(b) of this Act as it applies to 
an accused released on bail, but with the following modifications— 25 

(a) references to an accused shall be read as if they were references to the 
witness; 

(b) in subsection (2), the reference to the court to which the accused’s 
application for bail was first made shall be read as if it were a reference 
to the court which made the order under section 90B(1)(b) of this Act in 30 

respect of the witness; and 

(c) in subsection (4)— 

(i) references to the order granting bail and original order granting 
bail shall be read as if they were references to the order under 
section 90B(1)(b) and the original such order respectively; 35 

(ii) paragraph (a) shall be read as if at the end there were inserted “and 
make an order under section 90B(1)(a) or (c) of this Act in respect 
of the witness”; and 

(iii) paragraph (c) shall be read as if for the words from “complies” to 
the end there were substituted “appears at the diet at which the 40 

witness is to give evidence”. 
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90D Review of orders under section 90B(1)(a) or (b) 

(1) Where a court has made an order under subsection (1)(a) of section 90B of this 
Act, the court may, on the application of the witness in respect of whom the 
order was made, on cause shown and after giving the parties and the witness an 
opportunity to be heard— 5 

(a) recall the order; and 

(b) make an order under subsection (1)(b) or (c) of that section in respect of 
the witness. 

(2) Where a court has made an order under subsection (1)(b) of section 90B of this 
Act, the court may, after giving the parties and the witness an opportunity to be 10 

heard— 

(a) on the application of the witness in respect of whom the order was made 
and on cause shown— 

(i) review the conditions imposed under subsection (5) of that section 
at the time the order was made; and 15 

(ii) make a new order under subsection (1)(b) of that section and 
impose different conditions under subsection (5) of that section; 

(b) on the application of the party who made the application under section 
90A(1) of this Act in respect of the witness, review the order and the 
conditions imposed under subsection (5) of that section at the time the 20 

order was made, and 

(i) recall the order and make an order under subsection (1)(a) of that 
section in respect of the witness; or 

(ii) make a new order under subsection (1)(b) of that section and 
impose different conditions under subsection (5) of that section.   25 

(3) The court may not review an order by virtue of subsection (2)(b) above unless 
the party making the application puts before the court material information 
which was not available to it when it made the order which is the subject of the 
application. 

(4) An application under this section by a witness— 30 

(a) where it relates to the first order made under section 90B(1)(a) or (b) of 
this Act in respect of the witness, shall not be made before the fifth day 
after that order is made; 

(b) where it relates to any subsequent such order, shall not be made before 
the fifteenth day after the order is made. 35 

(5)  On receipt of an application under subsection (2)(b) above the court shall— 

(a) intimate the application to the witness in respect of whom the order 
which is the subject of the application was made; 

(b) fix a diet for hearing the application and cite the witness to attend the 
diet; and 40 

(c) where it considers that the interests of justice so require, grant warrant to 
arrest the witness. 
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(6) Nothing in this section shall affect any right of a person to appeal against an 

order under section 90B(1). 

 
90E Appeals in respect of orders under section 90B(1) 

(1) Any of the parties specified in subsection (2) below may appeal to the High 
Court against— 5 

(a) any order made under subsection (1)(a) or (c) of section 90B of this Act; 
or 

(b) where an order is made under subsection (1)(b) of that section— 

(i) the order; 

(ii) any of the conditions imposed under subsection (5) of that section 10 

on the making of the order; or 

(iii) both the order and any such conditions. 

(2) The parties referred to in subsection (1) above are— 

(a) the witness in respect of whom the order which is the subject of the 
appeal was made; 15 

(b) the prosecutor; and 

(c) the accused. 

(3) A party making an appeal under subsection (1) above shall intimate it to the 
other parties specified in subsection (2) above and, for that purpose, intimation 
to the Lord Advocate shall be sufficient intimation to the prosecutor. 20 

(4) An appeal under this section shall be disposed of by the High Court or any 
Lord Commissioner of Justiciary in court or in chambers after such inquiry and 
hearing of the parties as shall seem just. 

(5) Where the witness in respect of whom the order which is the subject of an 
appeal under this section was made is under 21 years of age, section 51 of this 25 

Act shall apply to the High Court or, as the case may be, the Lord 
Commissioner of Justiciary when disposing of the appeal as it applies to a 
court when remanding or committing a person of the witness’s age for trial or 
sentence.”. 

 
13 Preliminary pleas and preliminary issues 30 

For section 79 (preliminary pleas) of the 1995 Act, substitute— 

“79 Preliminary pleas and preliminary issues 

(1) Except by leave of the court on cause shown, no preliminary plea or 
preliminary issue shall be made, raised or submitted in any proceedings on 
indictment by any party unless his intention to do so has been stated in a notice 35 

under section 71(2) or, as the case may be, 72(3) or (6)(b)(i) of this Act. 

(2) For the purposes of this section and those sections— 

(a) the following are preliminary pleas, namely— 

(i) a matter relating to the competency or relevancy of the indictment; 
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(ii) an objection to the validity of the citation against a party, on the 
ground of any discrepancy between the record copy of the 
indictment and the copy served on him, or on account of any error 
or deficiency in such service copy or in the notice of citation; and 

(iii) a plea in bar of trial; and 5 

(b) the following are preliminary issues, namely— 

(i) an application for separation or conjunction of charges or trials; 

(ii) a preliminary objection under section 255 or 255A of this Act; 

(iii) an application under section 278(2) of this Act; 

(iv) an objection by a party to the admissibility of any evidence if it is 10 

an objection of which the party could reasonably be expected to 
give notice as required by subsection (1) above; 

(v) an assertion by a party that there are documents the truth of the 
contents of which ought to be admitted, or that there is any other 
matter which in his view ought to be agreed; and 15 

(vi) any other point raised by a party, as regards any matter not 
mentioned in sub-paragraphs (i) to (v) above, which could in his 
opinion be resolved with advantage before the trial. 

(3) No discrepancy, error or deficiency such as is mentioned in subsection 
(2)(a)(ii) above shall entitle an accused to object to plead to the indictment 20 

unless the court is satisfied that the discrepancy, error or deficiency tended 
substantially to mislead and prejudice the accused. 

(4) Where the court, under subsection (1) above, grants leave for a party to make, 
raise or submit a preliminary plea or preliminary issue without his intention to 
do so having been stated in a notice as required by that subsection, the court 25 

may, if it considers it appropriate to do so, appoint a diet to be held before the 
trial diet for the purpose of disposing of the plea or issue.”. 

 

PART 3 

BAIL 

14 Bail conditions: remote monitoring of restrictions on movements 30 

After section 24 (bail and bail conditions) of the 1995 Act insert— 

“24A Bail conditions: remote monitoring of restrictions on movements 

(1) Where a court has refused to admit a person to bail, the court shall, on the 
application of that person (referred to in this section as “the applicant”)— 

(a) consider whether the imposition of a requirement such as is mentioned in 35 

paragraph (b)(ii) below would enable it to admit the applicant to bail 
subject to a condition under section 24(4)(b) of this Act restricting the 
applicant’s movements; and 

(b) if so— 

25



24 Criminal Procedure (Amendment) (Scotland) Bill 
Part 3—Bail 

 
(i) make an order under this subsection admitting the applicant to bail 

subject to such a condition (as well as such other conditions 
required to be imposed under section 24(4) of this Act); and 

(ii) in the order, impose a requirement that compliance with the 
condition be remotely monitored. 5 

(2) Before considering whether to make an order under subsection (1) above, the 
court shall give the applicant and the prosecutor an opportunity to be heard. 

(3) Before making an order under subsection (1) above, the court shall explain to 
the applicant in ordinary language— 

(a) the effect of the order and, in particular— 10 

(i) of the requirement to be imposed under subsection (1)(b)(ii) 
above; and 

(ii) of any requirement to be imposed under section 245C(2) of this 
Act as applied by subsection (10) below; and 

(b) the consequences which may follow any failure by the applicant to 15 

comply with— 

(i) the condition in respect of which the requirement under subsection 
(1)(b)(ii) above is to be imposed; and 

(ii) any such requirement as is referred to in paragraph (a)(ii) above. 

(4) The court shall not make an order under subsection (1) above unless the 20 

applicant, after the court has explained to him the matters referred to in 
paragraphs (a) and (b) of subsection (3) above, has confirmed that he 
understands those matters.  

(5) Before considering whether to make an order under subsection (1) above where 
the condition to be imposed restricting the applicant’s movements will require 25 

the applicant to remain in a specified place or places, the court shall obtain and 
consider information about that place or those places, including information as 
to the attitude of persons likely to be affected by the requirement that the 
applicant remain there. 

(6) The court may, for the purposes of subsection (5) above, adjourn the 30 

proceedings. 

(7) Where a court makes— 

(a) an order under subsection (1) above; or 

(b) an order varying or revoking such an order or revoking a requirement 
imposed under subsection (1)(b)(ii) above, 35 

 the clerk of the court shall cause a copy of the order to be sent immediately to 
the monitor. 

(8) Where, in the course of monitoring in pursuance of a requirement imposed 
under subsection (1)(b)(ii) above a person’s compliance with a condition 
imposed in an order under this section restricting the person’s movements, the 40 

monitor becomes aware that the person has breached the condition, the monitor 
shall immediately notify a constable of the breach. 
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(9) Where a constable arrests a person under section 28(1) of this Act on the 
ground that the constable suspects the person of having breached a condition 
imposed in an order under this section restricting the person’s movements the 
constable shall, as soon as possible, notify the monitor of the arrest.  

(10) Sections 245A(8) to (10), 245B and 245C of this Act shall apply in relation to 5 

orders under subsection (1) above as they apply in relation to restriction of 
liberty orders, but with the following modifications— 

(a) references to an offender or offenders shall be read as if they were 
references to an applicant or applicants under this section; 

(b) references to restriction of liberty orders and to the making of such 10 

orders shall be read as if they were references to orders under subsection 
(1) above and to the making of such orders; 

(c) references to monitoring compliance with restriction of liberty orders 
shall be read as if they were references to remote monitoring in 
pursuance of requirements imposed under subsection (1)(b)(ii) above. 15 

(11) Section 245H of this Act shall apply in proceedings specified in subsection 
(12) below as that section applies in proceedings under section 245F of this 
Act, but as if references in it to the offender were references to the applicant 
under this section. 

(12) The proceedings referred to in subsection (11) above are proceedings in respect 20 

of an offence under subsection (1)(b) of section 27 of this Act where the 
condition referred to in that subsection is a condition in respect of which a 
requirement has been imposed under subsection (1)(b)(ii) above.  

(13) Any requirement imposed on the applicant by an order under this section shall 
be treated for the purposes of sections 25, 27, 28, 30 and 31 of this Act as a 25 

condition imposed on bail. 

(14) In this section, references to a condition restricting the applicant’s movements 
include any condition requiring the applicant to be, or not to be, in any place or 
description of place for, or during, any period or periods or at any time. 

(15) In this section, “monitor” means, in relation to an order under this section, any 30 

person who is, or is to be, responsible for the remote monitoring of the 
compliance of the person in respect of whom the order is made with the 
condition imposed in the order restricting the person’s movements.”. 

 
15 Bail review: rights of prosecutor to be heard etc. 

(1) The 1995 Act is amended as follows. 35 

(2) In section 25 (bail conditions: supplementary), after subsection (2) insert— 

“(2A) Where an application is made under subsection (2) above— 

(a) the application shall be intimated by the accused immediately and in 
writing to the Crown Agent; and 

(b) the court shall, before determining the application, give the prosecutor an 40 

opportunity to be heard.”. 

(3) In section 30 (bail review), after subsection (2) insert— 
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“(2A) Subsection (2B) below applies where an application is made under subsection 

(2) above by a person convicted on indictment pending the determination of— 

(a) his appeal; or 

(b) any relevant appeal by the Lord Advocate under section 108 or 108A of 
this Act. 5 

(2B) Where this subsection applies— 

(a) the application shall be— 

(i) intimated by the person making it immediately and in writing to 
the Crown Agent; and 

(ii) heard not less than 7 days after the date of that intimation; and 10 

(b) the court shall, before determining the application, give the prosecutor an 
opportunity to be heard.”. 

(4) In section 31 (bail review on prosecutor’s application), after subsection (2) insert— 

“(2A) Subsection (2B) below applies to an application under subsection (1) above 
where the person granted bail— 15 

(a) was convicted on indictment; and 

(b) was granted bail pending the determination of— 

(i) his appeal; or 

(ii) any relevant appeal by the Lord Advocate under section 108 or 
108A of this Act. 20 

(2B) Where this subsection applies, the application shall be heard not more than 7 
days after the day on which it is made.”. 

 

PART 4 

MISCELLANEOUS AND GENERAL 

Miscellaneous 25 

16 First diet in sheriff court solemn proceedings: witnesses and bail 

(1) Section 71 (first diet) of the 1995 Act is amended as follows. 

(2) After subsection (1B) insert— 

“(1C) At a first diet, the court— 

(a) shall ascertain which of the witnesses included in the list of witnesses are 30 

required by the accused to attend the trial; and 

(b) shall, where the accused has been admitted to bail, review the conditions 
imposed on his bail and may— 

(i) after giving the parties an opportunity to be heard; and 

(ii) if it considers it appropriate to do so, 35 

 fix bail on different conditions.”. 

(3) In subsection (2), for “and (1A)” substitute “, (1A) and (1C)”. 
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(4) In subsection (3), after “(1A)” insert “, (1C)”. 

 
17 Sentence following guilty plea 

(1) Section 196 (sentence following guilty plea) of the 1995 Act is amended as follows. 

(2) In subsection (1), for “may” substitute “shall”. 

(3) After subsection (1) insert— 5 

“(1A) In passing sentence on an offender referred to in subsection (1) above, the 
court shall— 

(a) state whether, having taken account of the matters mentioned in 
paragraphs (a) and (b) of that subsection, the sentence imposed in respect 
of the offence is different from that which the court would otherwise 10 

have imposed; and 

(b) if it is not, state reasons why it is not.”. 

 
18 Increase in extended sentence which may be passed by sheriff court in certain cases 

In section 210A(6) of the 1995 Act (which provides for the maximum extended sentence 
which may be imposed by the sheriff on sex and violent offenders), for “three years” 15 

substitute “five years”. 

 
19 Citation of witnesses for precognition 

After section 267 of the 1995 Act there is inserted— 

“267A Citation of witnesses for precognition 

(1) This Act shall be sufficient warrant for the citation of witnesses for 20 

precognition by the prosecutor, whether or not any person has been charged 
with the offence in relation to which the precognition is taken. 

(2) Such citation shall be in the form prescribed by Act of Adjournal or as nearly 
as may be in such form.  

(3) A witness who, having been duly cited— 25 

(a) fails without reasonable excuse, after receiving at least 48 hours notice, 
to attend for precognition by a prosecutor at the time and place 
mentioned in the citation served on him; or 

(b) refuses when so cited to give information within his knowledge 
regarding any matter relative to the commission of the offence in relation 30 

to which the precognition is taken, 

 shall be guilty of an offence and shall be liable on summary conviction to a 
fine not exceeding level 3 on the standard scale or to a term of imprisonment 
not exceeding 21 days.”. 

 
General 35 

20 Minor and consequential amendments 

The schedule makes minor and consequential modifications of the 1995 Act. 
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21 Ancillary provision 

(1) The Scottish Ministers may by order made by statutory instrument make such incidental, 
supplemental, consequential, transitional, transitory or saving provision as they consider 
necessary or expedient for the purposes or in consequence of this Act. 

(2) An order under this section may modify any enactment (including this Act), instrument 5 

or document. 

(3) A statutory instrument containing an order under this section (except where subsection 
(4) applies) is subject to annulment in pursuance of a resolution of the Scottish 
Parliament. 

(4) No order under this section containing provisions which add to, replace or omit any part 10 

of the text of an Act is to be made unless a draft of the statutory instrument containing 
the order has been laid before, and approved by resolution of, the Parliament. 

 
22 Commencement and short title 

(1) This Act (except section 21 and this section) comes into force on such day as the 
Scottish Ministers may by order made by statutory instrument appoint. 15 

(2) An order under subsection (1) may— 

(a) appoint different days for different purposes, 

(b) include such transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient in connection with the coming into force of the 
provisions brought into force. 20 

(3) This Act may be cited as the Criminal Procedure (Amendment) (Scotland) Act 2003. 
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SCHEDULE 
(introduced by section 20) 

MINOR AND CONSEQUENTIAL MODIFICATIONS OF THE 1995 ACT 

1 The 1995 Act is amended as follows. 

2 In section 2 (fixing of High Court sittings)— 5 

(a) in subsection (3)— 

(i) for the words “attend a” substitute “, or otherwise required to attend, a diet 
to be held at any”, 

(ii) for “his trial” substitute “the diet or, in the case of a trial diet, the trial”, 

(iii) for “another sitting of the High Court” substitute “a diet to be held at a 10 

sitting of the Court in another place”, 

(b) after subsection (3) insert— 

“(3C) The judge may proceed under subsection (3) above on a joint application of the 
parties without hearing the parties and, accordingly, he may dispense with any 
hearing previously appointed for the purpose of considering the application.”, 15 

(c) in subsection (4), for “cases have been indicted for” substitute “diets have been 
appointed to be held at”, 

(d) in subsection (5), for “any case remains indicted for” substitute “in any case a diet 
remains appointed to be held at”, 

(e) after that subsection insert— 20 

“(6) For the purposes of subsection (3) above— 

(a) a diet shall be taken to commence when it is called; and 

(b) a trial shall be taken to commence when the oath is administered to the 
jury.”. 

3 In section 17A(1) (right of person accused of sexual offence to be told about restriction 25 

on conduct of defence: arrest)— 

(a) before paragraph (a) insert— 

“(za) that, if he is indicted to the High Court in respect of the offence, his case 
at or for the purposes of the preliminary hearing may be conducted only 
by a lawyer;”, 30 

(b) in paragraph (c), after the word “of” insert “the conduct of his case at or for the 
purposes of the preliminary hearing (if he is indicted to the High Court in respect 
of the offence) or”. 

4 In section 24 (bail and bail conditions), in subsection (5)(a), at the end insert “or at 
which he is required by this Act to appear”. 35 

5 In section 25 (bail conditions: supplementary), after subsection (3) insert— 

“(4) In this section, references to the court (other than in subsection (2A)) shall, in 
relation to a person who has been admitted to bail by the Lord Advocate, be 
read as if they were references to the Lord Advocate.”. 

6 In section 27 (breach of bail conditions: offences), in subsection (1)(a), after “notice” 40 

insert “or at which he is required by this Act to appear”. 
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7 In section 35(4A) (right of person accused of sexual offence to be told about restriction 

on conduct of defence: judicial examination)— 

(a) before paragraph (a) insert— 

“(za) that, if he is indicted to the High Court in respect of the offence, his case 
at or for the purposes of the preliminary hearing may be conducted only 5 

by a lawyer;”, 

(b) in paragraph (c), after the word “of” insert “the conduct of his case at or for the 
purposes of the preliminary hearing (if he is indicted to the High Court in respect 
of the offence) or”. 

8 In section 66 (service and lodging of indictment etc.)— 10 

(a) in subsection (4)— 

(i) in paragraph (a), at the end insert “and of the list of productions (if any) to 
be put in evidence by the prosecution”, 

(ii) in paragraph (b), for the words “list as is” substitute “lists as are”, 

(b) after subsection (4B), insert— 15 

“(4C) Where— 

(a) the accused is cited in accordance with subsection (4)(b) above; and 

(b) the charge in the indictment is of committing a sexual offence to which 
section 288C of this Act applies, 

 the accused shall, on collecting the indictment, be given a notice containing 20 

intimation of the matters specified in subsection (6A)(a) below.”, 

(c) in subsection (6A)(a)— 

(i) before sub-paragraph (i) insert— 

“(zi) where the case is to be tried in the High Court, that his case at or 
for the purposes of the preliminary hearing may be conducted only 25 

by a lawyer;”, 

(ii) in sub-paragraph (iii), after the word “of” insert “the conduct of his case at 
or for the purposes of a preliminary hearing or”, 

(d) in subsection (6B)— 

(i) for “(6A)” substitute “(4C), (6A) or (6AA)”, 30 

(ii) for “such notice” substitute “notice affixed under subsection (4)(b) above 
or served under subsection (6) above”, 

(e) subsection (10) is repealed. 

9 In section 67 (witnesses)— 

(a) in subsection (3)— 35 

(i) for “ten” substitute “seven”, 

(ii) for “trial diet” in the first place where the expression occurs substitute 
“preliminary hearing”, 

(iii) the words “at the trial diet” are repealed, 

(b) in subsection (5), after “accused” insert “by the relevant time. 40 
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(5A) In subsection (5) above, “the relevant time” means— 

(a) where the case is to be tried in the High Court— 

(i) not less then seven clear days before the preliminary hearing; or 

(ii) such later time, not less than seven clear days before the trial diet, 
as the court may in special circumstances allow; 5 

(b) where the case is to be tried in the sheriff court,”. 

10 Section 67A is repealed. 

11 In section 68(3) (productions)— 

(a) after “lodged” insert “, where the case is to be tried in the sheriff court,”, 

(b) after “diet” in the first place where it occurs insert “or, where the case is to be 10 

tried in the High Court, at least 14 days before the preliminary hearing,”, 

(c) after “accused,” insert “where the case is to be tried in the sheriff court,”, 

(d) after “diet” in the second place where it occurs insert “or, where the case is to be 
tried in the High Court, at least seven days before the preliminary hearing,”. 

12 In section 69 (intimation of objection to any conviction specified in the notice of 15 

previous convictions), in subsection (3), for the words from “cited” in paragraph (a) to 
the end of the subsection, substitute “indicted to the High Court, to the Crown Agent not 
less than seven clear days before the preliminary hearing; 

(b) where the accused is indicted to the sheriff court, to the procurator fiscal 
at least five clear days before the first day of the sitting in which the trial 20 

diet is to be held.”. 

13 In section 71(2) (first diet), for the words from “matter” to “Act” substitute “preliminary 
plea or preliminary issue (within the meanings given to those terms in section 79(2) of 
this Act)”. 

14 In section 74 (appeals in connection with preliminary diets), in subsection (2)(a), before 25 

“postpone” insert “accelerate or”. 

15 In section 75 (computation of certain periods), “72” is repealed. 

16 In section 78 (special defences, incrimination and notice of witnesses etc.)— 

(a) in subsection (1)(a), the words from— 

“(i) where” 30 

to the end are repealed, 

(b) in subsection (3)— 

(i) in paragraph (a)— 

(A) for “the accused is cited to the High Court for the trial diet” substitute 
“the case is to be tried in the High Court”, 35 

(B) for “10 clear days before the trial diet” substitute “seven clear days 
before the preliminary hearing”, 

(ii) in paragraph (b), for “accused is cited to the sheriff court for the trial diet” 
substitute “case is to be tried in the sheriff court”, 

(c) in subsection (4)(b)(ii), for the words from “ten” to the end substitute “seven clear 40 

days before the preliminary diet”, 
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(d) in subsection (5), for the words “the trial diet, for the use of the court” 

substitute— 

“(a) where the case is to be tried in the High Court, the preliminary hearing; 

(b) where the case is to be tried in the sheriff court, the trial diet, 

 for the use of the court.”. 5 

17 In section 80 (alteration and postponement of trial diet)— 

(a) for subsection (1) substitute— 

“(1) Where, in a case which is to be tried under solemn procedure in the sheriff 
court, the indictment is not brought to trial at the trial diet, the court may 
adjourn the trial diet.”, 10 

(b) in subsection (2), at the beginning insert “In a case to be tried under solemn 
procedure in the sheriff court,”, 

(c) in subsection (4), at the end insert “and, accordingly, may dispense with any 
hearing previously appointed for the purpose of considering the application”, 

(d) subsection (6) is repealed. 15 

18 In section 81 (procedure where trial does not take place)— 

(a) in subsection (1), after “diet” in the first place where it occurs insert “in any 
proceedings on indictment in the sheriff court”, 

(b) in subsection (2), after “where” insert “, in any proceedings on indictment in the 
sheriff court,”, 20 

(c) subsection (7) is repealed. 

19 In section 82 (desertion or postponement where accused in custody)— 

(a) in paragraph (b), after “is” insert “continued, accelerated,”, 

(b) in paragraph (c), at the end insert “or, in the case of proceedings in the High 
Court, originally appointed by the Court,”. 25 

20 In section 83 (transfer of sheriff court solemn proceedings)— 

(a) in subsection (1), for the word “sitting” in both places where it occurs substitute 
“diet”, 

(b) in subsection (1A), for the word “sitting” in both places where it occurs substitute 
“diet”, 30 

(c) after subsection (2B) insert— 

“(2C) The sheriff may proceed under subsection (2) above on a joint application of 
the parties without hearing the parties and, accordingly, he may dispense with 
any hearing previously appointed for the purposes of considering the 
application.”, 35 

(d) subsection (3) is repealed. 

21 In section 84 (juries: returns of jurors and preparations of lists)— 

(a) in subsection (8)— 

(i) for the words “sittings of the High Court” substitute “trials in the High 
Court sitting at a particular place on a particular day”, 40 
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(ii) the words “to be signed by the judge” are repealed, 

(b) in subsection (9)— 

(i) for the words “at a sitting of the High Court” substitute “in the High Court 
sitting at a particular place on a particular day”, 

(ii) the words “shall be authenticated by the signature of a judge of the Court, 5 

and” are repealed, 

(iii) for the words “the trial of all parties cited to that particular sitting” 
substitute “all trials to be held in the High Court sitting in that particular 
place on that particular day”, 

(iv) for the words “the trials of all the accused cited to the sitting” substitute “all 10 

such trials”, 

(c) in subsection (10), paragraph (c) is repealed. 

22 In section 85 (juries: citation and attendance of jurors)— 

(a) for subsection (2) substitute— 

“(2) A list of jurors shall— 15 

(a) be prepared and kept in such form and manner; and 

(b) contain such minimum number of names, 

 as may be prescribed by Act of Adjournal.”, 

(b) in subsection (4), for the words “a sitting of the High Court is to be held” 
substitute “the High Court is to sit”, 20 

(c) in subsection (5)— 

(i) for the words “a sitting of the High Court is to be held” substitute “the High 
Court is to sit on any particular day”, 

(ii) for the words “the sitting” substitute “trials to be held in the High Court 
sitting in the sheriffdom on that day”. 25 

23 In section 87 (non-availability of judge), in subsection (1)(a)— 

(a) for the words “that sitting” substitute “the same day”, 

(b) in sub-paragraph (ii), for “sitting” substitute “date”. 

24 In section 88 (plea of not guilty, balloting and swearing of jury), after subsection (1) 
insert— 30 

“(1A) Where— 

(a) the accused fails to appear at the trial; 

(b) the court proposes to proceed with the trial in the absence of the accused 
under subsection (2A) of section 92 of this Act; and 

(c) no plea is entered on behalf of the accused, 35 

 the accused shall be treated for the purposes of subsection (1) above as having 
pled not guilty.”. 

25 In section 119 (provision where High Court authorises new prosecution), in subsection 
(8), for paragraphs (a) and (b) substitute— 

 “(a) in a case where a warrant to apprehend the accused is granted— 40 
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(i) on the date on which the warrant is executed, or 

(ii) if it is executed without unreasonable delay, on the date on which 
it is granted; 

(b) in any other case, on the date on which the accused is cited.”. 

26 In section 140 (citation in summary proceedings), in subsection (1), paragraph (a) is 5 

repealed. 

27 In section 156 (apprehension of witnesses), in each of subsections (1), (2) and (3), after 
“a witness” insert “in a summary prosecution”.  

28 In section 255 (special capacity), in paragraph (a), for the words from “under” in the 
first place where it occurs to “71(2)” substitute “in accordance with section 71(2) or 10 

72(6)(b)(i)”. 

29 In section 255A (proof of age), in paragraph (a), for the words from “under” in the first 
place where it occurs to “71(2)” substitute “in accordance with section 71(2) or 
72(6)(b)(i)”. 

30 In section 257 (duty to seek agreement of evidence), after subsection (3) insert— 15 

“(4) Without prejudice to subsection (3) above, in the case of proceedings in the 
High Court, the parties to the proceedings shall, in complying with the duty 
under subsection (1) above, seek to ensure that the facts to be identified, and 
the steps to be taken in relation to those facts, by that subsection are identified 
and taken before the preliminary hearing.”. 20 

31 In section 258 (uncontroversial evidence)— 

(a) in subsection (2), for “trial” substitute “relevant”, 

(b) after that subsection, insert— 

“(2A) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 25 

(b) in any other case, the trial diet.”. 

32 In section 259 (exceptions to the rule that hearsay evidence is inadmissible)— 

(a) in subsection (5), for “before the trial diet” substitute “by the relevant time”, 

(b) after that subsection insert— 

“(5A) In subsection (5) above, “the relevant time” means— 30 

(a) in the case of proceedings in the High Court— 

(i) not less than 7 days before the preliminary hearing; or 

(ii) such later time, before the trial diet, as the judge may on cause 
shown allow; 

(b) in any other case, before the trial diet.”. 35 

33 In section 271A (special measures for child witnesses)— 

(a) in subsection (2), for “trial” substitute “relevant”, 

(b) after subsection (2) insert— 

“(2A) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 40 
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(b) in any other case, the trial diet.”. 

34 In section 271C (special measures for vulnerable witnesses other than child 
witnesses)— 

(a) in subsection (2), for “trial” substitute “relevant”, 

(b) after subsection (2) insert— 5 

“(2A) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

35 In section 275B (provisions supplementary to sections 275 and 275A), in subsection (1), 
after “made” insert— 10 

“(a) in the case of proceedings in the High Court, not less than 7 clear days 
before the preliminary hearing; or 

(b) in any other case,”. 

36 In section 277(2) (transcript of police interview sufficient evidence)— 

(a) in paragraph (a), after “before” insert— 15 

“(i) in the case of proceedings in the High Court, the preliminary 
hearing; 

(ii) in any other case,”, 

(b) in paragraph (b), for “six days before his trial, or” substitute— 

“(i) in the case of proceedings in the High Court, seven days before the 20 

preliminary hearing; 

(ii) in any other case, six days before his trial; 

 or (in either case)”. 

37 In section 278 (record of proceedings at examination as evidence), in subsection (2)(a), 
for “72(1)(b)(iv)” substitute “79(1)”. 25 

38 In section 280(6)(a) (routine evidence), after “before” insert— 

“(i) in the case of proceedings in the High Court, the preliminary 
hearing; 

(ii) in any other case,”. 

39 In section 281 (routine evidence: autopsy and forensic science reports)— 30 

(a) in subsection (1), for “six days before the trial, or” substitute— 

“(i) in the case of proceedings in the High Court, seven days before the 
preliminary hearing; 

(ii) in any other case, six days before the trial; 

 or (in either case)”, 35 

(b) in subsection (2)— 

(i) the words “(whom the prosecutor shall specify)” are repealed, 

(ii) after “and” in the first place where it occurs insert “,where such intimation 
is given,”, 
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(iii) for the words “that pathologist or forensic scientist” substitute “one of 

those pathologists or forensic scientists”, 

(iv) for “six days before the trial or” substitute— 

“(i) in the case of proceedings in the High Court, seven days before the 
preliminary hearing; 5 

(ii) in any other case, six days before the trial; 

 or (in either case)”. 

40 In section 281A (routine evidence: reports of identification prior to trial)— 

(a) in subsection (2)(a), for “trial” substitute “relevant diet”, 

(b) after subsection (2) insert— 10 

“(3) In subsection (2)(a) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

41 In section 282 (evidence as to controlled drugs and medicinal products)— 

(a) in subsection (3), for “trial” substitute “relevant”, 15 

(b) after that subsection, insert— 

“(3A) In subsection (3) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

42 In section 283 (evidence as to time and place of video surveillance recordings)— 20 

(a) in subsection (2), for “trial” substitute “relevant”, 

(b) after that subsection, insert— 

“(2A) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 25 

43 In section 284 (evidence in relation to fingerprints)— 

(a) in subsection (2), for “trial” substitute “relevant”, 

(b) after subsection (2A), insert— 

“(2B) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 30 

(b) in any other case, the trial diet.”. 

44 In section 286 (previous convictions: proof in support of substantive charge)— 

(a) in subsection (1)(b), for “trial” substitute “relevant”, 

(b) after subsection (1), insert— 

“(1A) In subsection (1)(b) above, “the relevant diet” means— 35 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 
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45 In section 307(1) (interpretation), insert at the appropriate place the following 

definitions— 

““preliminary hearing” shall be construed in accordance with section 
66(6)(b) of this Act;” 

““preliminary issue” shall be construed in accordance with section 5 

79(2)(b) of this Act;” 

““preliminary plea” shall be construed in accordance with section 
79(2)(a) of this Act;”. 

46 In Schedule 9, in column 1, in the entry relating to sections 24(3) to (8), 25 and 27 to 29 
of the 1995 Act, for “25 and 27 to 29” substitute “25, 27 to 29 and 90C(1)”. 10 
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1. As required under Rule 9.3 of the Parliament’s Standing Orders, the following documents 
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EXPLANATORY NOTES 

 
INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Executive in order to assist 
the reader of the Bill and to help inform debate on it. They do not form part of the Bill and have 
not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 
be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 
section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL  

4. The Bill is in four parts. 

5. Part 1 (proceedings in the High Court) deals with court procedures as they relate to the 
High Court of Justiciary. The Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”) will be 
amended to accommodate these changes.  The Bill provides for a mandatory preliminary hearing 
in High Court cases and the procedure for these hearings. It introduces a new procedure whereby 
the court will appoint an appropriate trial date at the preliminary hearing after having dealt with 
preliminary matters and having regard to the state of preparation of the case.  

6. Part 2 (solemn proceedings generally) relates to trials under solemn procedure in the High 
Court and the sheriff court and amends the time limits and citation provisions which are common 
to both courts.  In particular, it amends the present 110 day custody time limit for High Court 
cases to provide that a preliminary hearing must be held within that time.  In such cases, it also 
provides that the trial must commence within a new custody time limit of 140 days. It extends 
the provisions of the 1995 Act allowing trials in absence and makes new provision in relation to 
reluctant witnesses.  Under those new provisions the court may place a reluctant witness on bail 
including bail subject to a remote monitoring requirement.  Part 2 also makes provision as to the 
matters to be dealt with at the new preliminary hearing in the High Court and at the mandatory 
first diet in sheriff court. 

7. Part 3 (bail) amends the provisions of the 1995 Act in relation to bail.  It provides power 
to require the remote monitoring of a condition of bail restricting a person’s movements.  It 
provides a right for the prosecutor to be heard in applications for bail review by an accused and 
also in applications for review by a convicted person released on bail pending an appeal. 

8. Part 4 (miscellaneous and general) includes provision that at the first diet in the sheriff 
court the court shall ascertain which witnesses are required and review bail conditions.  This 
brings procedure in the sheriff court on these points in line with that introduced by the Bill for 
the High Court.  It amends the provision of the 1995 Act relating to sentencing following a guilty 
pleas so as to impose a requirement on the court to take into account the stage at which an 
accused intimates his intention to plead guilty, and imposes an obligation on the court, having 
done so, to state whether or not a different sentence has been imposed.  It increases the power of 
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the sheriff to impose extended sentences in certain cases from 3 to 5 years, in line with the 
proposed introduction of section 13(1) of the Crime and Punishment Act 1997, which will have 
the effect of increasing the sentencing power of the sheriff and jury court to five years.   The Bill 
makes new provision for the citation of witnesses for precognition.  Minor and consequential 
amendments are contained in the schedule to the Bill. 

COMMENTARY ON SECTIONS 

PART 1 – PROCEEDINGS IN THE HIGH COURT 

Section 1 – Preliminary hearings  

9. Section 1 makes provision for the new mandatory preliminary hearings in High Court 
cases.  It substitutes new provision into the 1995 Act setting out the procedure to be followed at 
such hearings, the process of setting a trial date, and the approach to be followed when the 
hearing is adjourned, its date is altered, it does not proceed or the court concludes that it can be 
dispensed with. It also provides for the court at a preliminary hearing to take account of the 
written record of the state of preparation of the case prepared and lodged by parties in relation to 
the case. 

Amendment of section 66 

10. Subsection (1) amends section 66(6) of the 1995 Act which deals with citation of parties 
to court diets. At present the notice accompanying the indictment cites the accused to appear at 
the trial diet.  Subsection (1)(b) provides that in the High Court the accused will now be cited to 
appear at a preliminary hearing.  Subsection (1)(a) ensures the existing time limits continue to 
apply in sheriff court cases.  

11. Subsection (2) repeals the provision that requires, in High Court cases, an accused 
charged with committing a sexual offence to be called upon to attend at a pre-trial diet in the 
High Court for the purpose of ascertaining whether he has legal representation.  This is because 
there is no longer any need for a separate pre-trial diet solely to deal with that matter.  It will now 
be dealt with at the mandatory preliminary hearing for all cases. 

12. Subsection (3) introduces new sections dealing with preliminary hearings.  New sections 
72 to 72D are in substitution for the present sections 72 to 73A of the 1995 Act. These sections 
set out the purpose of the hearings and the procedure to be followed. 

New section 72 

13. Subsection (2) of the new section 72 applies in cases where the accused is prevented from 
conducting his defence in person.  These are: 

� cases involving certain sexual offences as specified in section 288C of the 1995 Act, 
as inserted by the Sexual Offences (Procedure and Evidence) Act 2002 (asp 9); and 

� cases involving vulnerable witnesses where the court has made an order under 
section 288E(2) of the 1995 Act, as proposed to be inserted by the Vulnerable 
Witnesses (Scotland) Bill. 
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14. Sections 288C and 288E prevent the accused in such cases from conducting his defence 
in person at the trial.  Section 4 of the Bill (on which, see below) extends the prohibition so that 
it also applies in the preliminary hearing.  Subsection (2) of this section requires the High Court, 
as a first step in the preliminary hearing in such cases, to ascertain whether or not the accused 
has engaged a solicitor for the purposes of the preliminary hearing. If not, the Court will be able 
to appoint a solicitor under section 288D of the 1995 Act. 

15. Subsection (3) provides that all preliminary pleas of which 7 days notice has been given 
shall be disposed of at this stage.  Preliminary pleas are set out in section 79(2)(a) of the 1995 
Act as substituted by section 13 of the Bill. 

16. Subsections (4) and (5) provide that after disposing of the preliminary pleas the accused 
shall be asked to plead to the indictment, and make clear that the existing procedure following a 
guilty plea set out in section 77 of the 1995 Act will continue to apply. 

17. Subsections (6) and (7) set out the procedure to be followed once it is clear that the 
accused is pleading not guilty and the case will be going to trial.  They provide for the court, in 
any case in which the accused is prohibited from conducting his defence in person (see above) to 
ascertain whether the accused has engaged a solicitor for his trial.  It is provided that the court 
may dispose of any preliminary issues of which notice has been given; dispose of any application 
in relation to special measures for vulnerable witnesses or evidence of previous sexual conduct; 
and ascertain which witnesses on the Crown’s list are required by the accused.  The court will 
also ascertain whether a vulnerable accused or witness requires any special measures to give 
their evidence.  It will enquire as to the state of preparedness of the parties and the extent to 
which they have sought to agree evidence as required by section 257 of the 1995 Act. 

18. Subsection (8) makes further provision for dealing with matters which require an 
application or notice to the court, whether in relation to vulnerable witnesses or to a range of 
other evidential issues.  It provides that the court is not required by the provisions of the new 
section to dispose of applications or notices unless they are made or lodged timeously according 
to the provisions relating to lodging and making of the application or notice.  However, the court 
has the power to dispose of the application or notice out of time to the extent that those 
provisions allow for such disposal.  Subsection (9) provides that where the court decides not to 
dispose of any preliminary matter at the preliminary hearing it may appoint a further hearing to 
do so. 

New section 72A 

19. New section 72A(1) applies in cases where the accused has not pled guilty.  It provides 
that after complying with the procedures in section 72(6) the court is to proceed to appoint a trial 
diet having regard to earlier proceedings at the preliminary hearing.  This is subject to the 
provisions of subsections (2) to (6) which require that the trial diet is appointed so as to take 
place within any time limits for commencement of the trial applicable to the case. If the court 
considers that a trial date cannot be fixed within these time limits the court will give the 
prosecution an opportunity to apply to extend the relevant time limit.  If the application to extend 
the time limit is granted the court shall then appoint a trial date within the time limit as extended.  
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20. The relevant time limits for these purposes are the 12 month period specified in section 
65(1) of the 1995 Act and the new 140 day period specified in section 65(4) of that Act as 
amended by section 9 of the Bill.  They require that the trial be commenced within 12 months of 
first appearance on petition and, where the accused has been held in custody, after not more than 
140 days detention by virtue of the warrant committing him to prison to await trial.  Where the 
accused is in custody and the trial date cannot be appointed within the 140 days of the new time 
limit but can be appointed within the 12 month time limit, and no application is made to extend 
the custody time limit or an application is made and refused, the trial may be appointed within 
the 12 month time limit and the accused is entitled to be admitted to bail. 

21. Where the court considers it unlikely that a trial can be fixed within the 12 month time 
limit and no application is made to extend that period (or an application is refused) the court may 
desert the case simpliciter  (for ever) or pro loco et tempore (temporarily).  In the first case the 
Crown cannot re-indict the case, but in the second re-indictment is possible.  If the accused is in 
custody he will be liberated forthwith. 

22. Subsection (7) requires that the prosecutor is given an opportunity to be heard before the 
accused is admitted to bail where the 140 day period cannot be met.  Subsection (8)  provides 
that where the accused is on bail the court shall review the bail conditions and if necessary fix 
bail on different conditions. 

New section 72B 

23. New section 72B empowers the court to adjourn, alter the date of, and, on application, 
dispense with the preliminary hearing. 

24. No time limit is set for adjournments except where subsection (2) applies and it appears 
to the court that the accused has not engaged a solicitor for the purposes of the conducting of his 
case and he is prohibited from defending himself.  In such a case the diet will be adjourned for a 
maximum of 48 hours to allow the accused to engage a solicitor, which failing the court will 
(under the separate provisions in the 1995 Act governing such cases) appoint one on his behalf. 

25. Subsections (4) to (6) provide that the court may, on the application of any of the parties, 
before the hearing, discharge the hearing and fix a new hearing either earlier or later than the 
original date.  Parties are to be given an opportunity to be heard but a hearing of the application 
may be dispensed with where all the parties join in the application. 

26. Subsection (7) requires the accused to attend the hearing of the application unless the 
judge permits the hearing to proceed in his absence. 

27. Subsections (8) to (10) provide for the court to dispense with a preliminary hearing where 
it is content that one is unnecessary, but only where the parties jointly apply for such 
dispensation and the court is satisfied that parties are prepared for trial, and that there are no 
outstanding preliminary issues or other matters that require consideration.  The court will then 
order the Clerk of Justiciary to appoint a trial date. The procedure to be followed by the Clerk of 
Justiciary will be regulated by Act of Adjournal.   
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28. The accused is required by subsection (11) to attend any trial date appointed by the Clerk 
of Justiciary after the court has dispensed with the preliminary hearing. 

New section 72C 

29. New section 72C makes provision where the preliminary hearing does not proceed.  
Subsection (1) provides that where the hearing has been deserted on a temporary basis the court 
may appoint a further hearing and the accused is required to appear and answer the indictment at 
that hearing.   

30. Subsections (2) to (5) provide for the situations where the diet has been deserted 
temporarily and no further diet has been appointed or the indictment is not proceeded with and 
the hearing has not been adjourned or postponed. In these situations the Crown has two months 
within which to give the accused notice to appear and answer the indictment at a further 
preliminary hearing in the High Court.  There is scope for the Crown to reconsider the court to 
which the case has been indicted.  It may within the same period serve notice instead to appear 
and answer the indictment in the sheriff court rather than the High Court where the charge is one 
which the sheriff court may lawfully try.  Subsection (4) makes provision for the calculation of 
the two month period. 

New section 72D 

31. Subsection (1) allows a preliminary hearing to proceed in the absence of the accused. 
This enables the court to take decisions in relation to a case, including the decision to set a trial 
diet, even if the accused has not attended. 

32. Subsection (2) states that when a trial diet is appointed the accused is required to attend 
that diet. 

33. Subsection (3)(a) provides that the court shall at a preliminary hearing take into account 
any written record lodged under section 72E of the Act.  New section 72E provides for lodging 
by prosecution and defence of a joint record of the state of preparedness of the case (see the 
notes in relation to section 2 below). The court may under subsection (3)(b) ask parties any 
question in connection with any matter which it is required to dispose of, or ascertain, under 
section 72. 

34. Subsections (4) to (6) ensure that the proceedings at a preliminary hearing are duly 
recorded (by mechanical or shorthand means); and that a transcript may be made and sent to an 
individual who requests it in line with the provisions of section 93(2) to (4) of the 1995 Act.  
They also ensure that a full minute of the proceedings shall be prepared by the clerk, which 
includes in particular whether any preliminary pleas or issues were raised and how they were 
disposed of. 

Section 2 – Written record of state of preparation in certain cases 

35. Section 2 inserts a new section 72E into the 1995 Act which makes provision for the joint 
preparation by prosecution and defence of a written record of the state of preparation of their 
cases.  Subsection (1) applies the requirement to lodge the written record only to proceedings in 
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the High Court where the solicitor for the accused has notified the prosecutor that he is acting for 
the accused at the preliminary hearing.  No written record can be prepared unless the accused has 
a legal representative who can discuss the case with the prosecutor before the preliminary 
hearing. 

36. Subsection (2) provides that the prosecutor and the accused’s legal representative shall, 
not less than 2 days before the preliminary hearing, lodge a written record of their state of 
preparation with respect to their cases.  The court has discretion under subsection (3) to allow a 
written record to be lodged late.  Under subsection (4), the form of the record and the 
information to be covered is to be prescribed by Act of Adjournal, and subsection (5) makes 
clear that the parties can also add any further information they consider to be appropriate. 

37. Subsection (6) defines the legal representative for the accused as his solicitor or counsel 
(including a solicitor advocate) or both the solicitor and counsel. 

Section 3 – Appeals 

38. Section 3 amends the appeal provisions contained in section 74 of the 1995 Act to make 
decisions at preliminary hearings appealable to the High Court. 

39. At present section 74 deals with appeals from the discretionary preliminary diets 
provided for in the current version of section 72 of the 1995 Act.  Subsections (2) and (3) 
substitute references to the new mandatory preliminary hearing for references to the current 
preliminary diets under section 72.  Subsection (3)(b) amends a reference in section 74(2) to 
preclude appeals against a decision at a preliminary hearing when appointing a trial diet to fix, or 
not to fix, a day appointed under section 83A(3) as the day on which the trial diet must 
commence.  Section 83A(3) is inserted by section 8 of this Bill, and provides for the court to 
appoint a day on which the trial diet must commence, failing which the indictment will fall.  

40. Subsection (5) inserts a new subsection (3A) in section 74 providing that where an appeal 
is taken against a decision at a preliminary hearing the High Court may adjourn, or further 
adjourn, the preliminary hearing for such period as appears to it to be appropriate and may if it 
thinks fit direct that such period, or some part of it shall not count towards any time limit 
applying in the case.  Equivalent provision is set out in section 74(3) in relation to trial diets. 

41. Subsection (6) amends section 74(4) so that where an indictment or any part of it was 
dismissed at the preliminary hearing and on appeal that decision is reversed the court may direct 
that a further preliminary hearing be held. 

Section 4 – Prohibition on accused conducting case in person in certain cases 

42. Section 4 amends the existing provisions in the 1995 Act which prohibit an accused from 
conducting his or her own defence at the trial in certain cases so as also to preclude such an 
accused representing himself or herself at the preliminary hearing. 
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43. Subsection (1) amends section 288C of the 1995 Act so as to provide in that section that 
an accused person in cases of certain sexual offences is prohibited from conducting his or her 
case at or for the purposes of a preliminary hearing. 

44. Subsection (2) amends section 288D(2) so as to provide in that section that where the 
court ascertains that the accused has not engaged a solicitor for the purpose of the preliminary 
hearing or his or her solicitor has withdrawn or been dismissed the court shall appoint a solicitor 
for this purpose.  

45. Subsection (3) amends section 288E of the 1995 Act (as proposed to be inserted by 
section 6 of the Vulnerable Witnesses (Scotland) Bill) so as to provide in that section that, where 
an order is made in a case involving a vulnerable witness prohibiting the accused from 
conducting his or her defence in person at the trial, the accused is also prohibited from 
conducting his or her case at or for the purposes of a preliminary hearing.  

Section 5 – Engagement, dismissal and withdrawal of solicitor representing the accused 

46. Section 5 inserts new section 72F in the 1995 Act.  Subsections (1) and (2) of new 
section 72F require any solicitor engaged by the accused to notify the court and the prosecutor 
accordingly in writing of that fact in all High Court cases.  If after notification that solicitor is 
dismissed or withdraws, he or she must also give immediate notification of that fact to the court. 

47. Subsection (3) read with subsections (4) and (5) requires the court to fix a further pre-trial 
diet when a trial date has been fixed where: 

� intimation is received after the preliminary hearing (or after the hearing has been 
dispensed with) that a solicitor then acting for the accused is no longer so acting; and 

� the case is one in which the accused is prohibited from conducting his own defence. 

48. Subsections (6) and (7) require the court, at the pre-trial diet, to ascertain from the 
accused whether he has appointed another solicitor to act on his behalf and, where it appears that 
the accused has not, to continue the diet for a period of not more than 48 hours.  Where after 48 
hours the accused has not appointed a solicitor, the court will do so under the separate provisions 
in the 1995 Act governing those cases where the accused is precluded from defending himself at 
the trial.  Under subsection (8) a further diet under this section must be not less than 10 clear 
days before the trial diet. 

49. Subsection (9) gives the court the power to postpone the trial diet for such period as 
appears appropriate and if it thinks fit direct that such period, or some part of it, shall not count 
towards any time limit applying in the case. 

50. Subsection (10) gives the court power to dispense with a diet fixed under this section, but 
only if a solicitor engaged by the accused intimates that he has been engaged for the trial, and so 
requests. 
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Section 6 – Alteration of trial diet 

51. Section 6 introduces a new section 79A into the 1995 Act which provides for 
adjournment, acceleration or postponement of trials diets in the High Court.  Adjournment of a 
trial diet is provided for by subsection (1) of the new section and subsection (2) provides the 
Court may adjourn to a diet at another place where the court is sitting. 

52. Subsections (3) to (5) as read with subsection (8) provide that any party may apply to the 
court at any time before the jury is sworn at the trial to accelerate or postpone the trial diet. The 
application will be determined after hearing parties but where parties apply jointly the court may 
proceed to fix a new date without a hearing. 

53. Subsection (6) requires the accused to attend the hearing unless the judge permits the 
hearing to proceed in his absence 

54. Subsection (7) makes clear that, in setting the new trial date, the judge must have regard 
to the state of preparation of the parties.  It also gives the judge considering an application to 
accelerate or postpone a trial diet power to appoint an additional pre-trial diet as well as a trial 
diet where he considers that this would be useful, having regard to the need to dispose, or 
desirability of disposing, before the trial, of preliminary pleas, preliminary issues or other 
matters. 

Section 7 – Procedure where trial diet does not proceed 

55. Section 7 introduces a new section 81A into the 1995 Act which provides procedures 
where trial diets in the High Court do not proceed. 

56. Subsection (1) provides that where the court has deserted the diet pro loco et tempore 
(temporarily) the Court may appoint a further trial diet for a later date and the accused is required 
to attend that further diet.  

57. Subsection (2) requires the court to have regard to the state of preparedness of parties 
with their case and in particular the likelihood of the case being ready to proceed to trial on the 
date to be appointed for the trial.  If there are any preliminary pleas, issues or other matters 
which require to be, or could be with advantage be, disposed of before the trial the judge may 
appoint a diet to be held before the trial diet for the purpose of disposing of them. 

58. Subsection (3) provides that where a trial diet has been deserted pro loco et tempore and 
no further trial diet has been fixed under subsection (1), or where the indictment has not been 
brought to trial and has not been continued, adjourned or postponed, a notice and copy 
indictment may be served on the accused within two months after the diet to appear at a further 
preliminary hearing not less than seven clear days after service of the notice. Subsection (5) 
provides that the notice is to be in a form prescribed by Act of Adjournal.  Subsection (4) makes 
provision as regards the start of the 2 month period. 

49



These documents relate to the Criminal Procedure (Amendment) (Scotland)Bill (SP Bill 10) as 
introduced in the Scottish Parliament on 7 October 2003 

 
 

 10  

Section 8 – Continuation of trial diet 

59. Section 8 introduces a new section 83A into the 1995 Act which makes provision for two 
different approaches for the court in relation to appointing and continuing the trial diet.   

60. Under subsection (3), the court may fix a particular day as being the one on which the 
trial diet shall commence.  In such cases the diet cannot be continued without formally calling in 
court.  If it is not called on that day, the indictment will fall.  That means that the Crown cannot 
take further proceedings on that indictment.  Subject to any overriding time limit constraints, 
however, the Crown may re-indict the case. 

61. The other approach is that set out in subsections (1) and (2).  In such cases the court will 
appoint a trial diet for a given day, but it will be possible to continue such a diet from day to day 
without formally commencing it by calling it.  Continuation will be by a minute signed by the 
Clerk of Justiciary, the form of which will be set out in Act of Adjournal.  The Act of Adjournal 
will also set out the maximum number of sitting days for which the case can be so continued 
without being called.  Thereafter it must be commenced by being called.  Otherwise, the 
indictment falls. 

62. Subsection (4) makes it clear that for the purposes of this section a trial diet will be taken 
to commence when it is called, and subsection (5) as read with subsection (1) provides that only 
regular sitting days will count towards the total number of days set out in the Act of Adjournal 
for which continuation by minute under subsection (1) will be permissible. 

PART 2 – SOLEMN PROCEEDINGS GENERALLY  

Section 9 – Time limits 

63. Section 9 amends section 65 of the 1995 Act, which contains the time limits for 
proceedings on indictment in the High Court and the sheriff court. 

64. Subsection (1) of section 65 currently provides that where any trial on indictment is not 
commenced within 12 months of the first appearance of the accused on petition the current 
indictment is discharged and no further indictment on those charges can be issued.  Subsection 
(2) of section 9 amends section 65(1) so as to require that, in High Court cases, a preliminary 
hearing must commence within 11 months of the first appearance of the accused on petition. The 
same consequences apply if the new 11 month time limit is not met i.e. the accused cannot be 
tried again on these charges. 

65. Section 65(2) currently provides that the 12 month period does not operate so as to 
prevent trial in the case of an accused for whom a warrant has been issued for failure to appear at 
a diet in the case.  Subsection (3) amends section 65(2) so as to provide that in this circumstance 
the 11 month time limit for the preliminary hearing also does not operate to prevent trial of the 
accused.  

66. Subsection (4) amends section 65(3) so as to provide that a single judge of the High 
Court may on cause shown extend the periods of 11 and 12 months in High Court cases and that 
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the sheriff on cause shown may extend the 12 month period in any other case (i.e. cases indicted 
in the sheriff court and those cases where an indictment has not been served). 

67. Subsection (5) amends section 65(4) (“custody time limits”) so as to: 

� provide that an accused may not be detained by virtue of the warrant committing him 
or her for trial for a period of more than 80 days without an indictment having been 
served and that where it is not served he or she shall be entitled to be admitted to 
bail.  At present if the indictment is not served within that period the accused is 
simply liberated; 

� provide that an accused indicted to the High Court may not be detained by virtue of 
the warrant committing him or her for trial for a period of more than 110 days 
without a preliminary hearing having commenced and that his or her trial must 
commence within a period of 140 days.  The present time limit is that a trial must 
commence within the 110 day period.  In addition, the subsection amends the present 
provision by giving the accused an entitlement to bail if these time limits are not 
complied with.  At present if the 110 day period is not met the accused is liberated 
forthwith and is free from any further prosecution on the charges on the indictment; 
and  

� retain the 110 day period for cases in the sheriff court but provide that where that 
time limit cannot be met the accused shall be entitled to bail rather than (as at 
present) being liberated forthwith and free from any further prosecution on the 
charges on the indictment. 

68. Subsection (6) inserts new provision that where a preliminary hearing is dispensed with 
under the provisions of section 72B(8) the requirements to commence the hearing within the 11 
month period (provided by the amendments made to section 65(1) by subsection (2)) and the 110 
day period (provided by the amendment made to section 65(4) by subsection (5)(b)) do not 
apply. 

69. Subsection (7) substitutes for the present subsection (5) of section 65 new subsections (5) 
to (5B) modifying the powers of the courts to grant extensions to the custody time limits.  At 
present all applications for extension of the custody time limits are heard by a judge of the High 
Court.  Where a time limit is not met the accused is liberated.  Under the revised provisions 
applications for extensions will be dealt with by the court to which the cases has been indicted, 
although applications for extension of the 80 day time limit (when the indictment has not yet 
been served) will still be heard by the High Court.  Parties have a right to be heard, although it 
will be possible for the judge to determine the application without a hearing where defence and 
prosecution make a joint application for an extension.  The present provision excluding an 
extension of the 80 day period where but for some fault on the part of the prosecutor the 
indictment could have been served is repealed.  So also are the specific grounds applicable to the 
present 110 day period namely, illness of the accused, absence or illness of any necessary 
witness or any other sufficient cause not attributable to fault on the part of the prosecutor.  The 
sole ground for extension of the custody time limits is cause shown. 

70. New subsection (5) provides that in any case where an indictment has not been served, a 
judge of the High Court may extend the time limit.  In any other case the time limit may be 
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extended by a judge of the High Court, where the case is to be heard in the High Court, or the 
sheriff, where the case is to be heard in the sheriff court.  The basis upon which an extension 
may be granted is, in every case, cause shown. 

71. New subsection (5A) provides that before determining an application for extension 
wherever sought parties have to be given an opportunity to be heard.  New subsection (5B) 
provides that where the application is a joint application the judge or sheriff may determine the 
application without hearing parties. 

72. Subsection (8) repeals section 65(6) and (7) which contain provision as to the grounds on 
which applications for extensions may be granted.  Subsection (9) introduces three new 
subsections into section 65. 

73. Subsection (8A) provides that where an accused is entitled to be admitted to bail as a 
result of the custody time limits not being complied with he shall, where the indictment has not 
been served, be brought forthwith before a judge of the High Court or, where the indictment has 
been served, a judge of the court to which the case has been indicted. 

74. Subsection (8B) provides that where an accused has been brought before a judge under 
subsection (8A) the prosecutor shall be given an opportunity to make an application for 
extension of the time limit. 

75. Subsection (8C) provides that if no application is made by the prosecutor or if the 
application is refused the court, before admitting the accused to bail, shall give the prosecutor an 
opportunity to be heard.  In effect, the prosecutor will have the opportunity to comment on bail 
conditions before they are set. 

76. Subsection (10) provides that where an accused is cited by the affixing of a notice in the 
prescribed form to the door of the accused’s dwelling-house or place of business the indictment 
shall be deemed to be have been served on the accused.  This takes account of the change to 
available methods of citation which was made by section 61 of the Criminal Justice (Scotland) 
Act 2003, which amended section 66 of the 1995 Act. 

Section 10 – Warrant for citation  

77. Section 10 of the Bill amends section 66 of the 1995 Act which makes provision in 
relation to service and lodging of the indictment etc.   

78. Subsection (1) of section 66 at present provides for the issue by the Clerk of Justiciary or, 
for solemn proceedings in the sheriff court, the sheriff clerk of a warrant to cite the accused, 
witnesses and jurors when sittings of the relevant court have been appointed to be held for the 
purposes of trial of persons accused on indictment.   

79. Under the provisions of the Bill when a case is indicted in the High Court no trial diet 
will have been set.  The accused will be cited to a preliminary hearing at which the trial diet may 
be appointed by the court if appropriate.  That diet will be appointed not to a sitting but to a 
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specified date (which may under new section 83A inserted in the 1995 Act by section 8 of the 
Bill be a date fixed as a date on which the diet must call).  

80. Subsection (2) substitutes in relation to High Court and sheriff court solemn proceedings 
a new subsection (1) in section 66 which provides that the Act shall be sufficient authority for 
the citation of accused, witness and jurors.  This removes the need for a warrant to be issued by 
the Clerk of Justiciary or sheriff clerk.  Subsection (3) provides for the consequential repeal of 
subsection (8) which relates to that warrant. 

Section 11 – Trial in absence of accused 

81. Section 11 of the Bill amends section 92 of the 1995 Act to give the court power to 
proceed with a solemn trial in the absence of the accused.  At present, section 92 provides that a 
trial cannot take place in the absence of the accused.  This is subject to the exception in section 
54 of the 1995 Act that applies where the accused is insane and there is an examination of facts 
or the exception in section 92(2) where the accused requires to be removed from court because 
of disruptive behaviour. 

82. Subsection (1) amends section 92(1) to make it clear that the requirement for the trial to 
take place in the presence of the accused is subject to the further exception provided for in new 
subsection (2A) of section 92 inserted by section 11(3). 

83. Subsection (2) amends the existing provision in section 92(2) which allows the court to 
proceed with a trial in absence because of disruptive behaviour by the accused and appoint a 
counsel or a solicitor to represent his interests.  The amendment removes the reference to the 
court appointing counsel.  This is to ensure consistency with the amendments that are being 
made in the remainder of section 11 in relation to legal representation of the accused where there 
is a trial in absence under the further exception that is provided for in new section 92(2A) (see 
below). 

84. Subsection (3) creates a further exception to the requirement that the trial take place in 
the presence of the accused by inserting new subsections (2A) to (2F) into section 92.  New 
subsection (2A) gives the court discretion to proceed with a trial in the absence of the accused 
provided there has been a motion to this effect by the prosecutor and the court is satisfied that the 
accused has been cited under section 66 and it would be in the interests of justice to do so.  
Citation under section 66 means in the case of a sheriff court solemn case, citation to the trial 
diet and the case of a High Court solemn case citation to the preliminary hearing. 

85. Subsections (2B) to (2E) make provision for the court to consider allowing the accused’s 
solicitor to continue to act where that solicitor has authority, or to appoint a solicitor.  New 
subsections (2C), (2D) and (2E) which concern the duties of the solicitor appointed by the court, 
the engagement of counsel by that solicitor and further appointments by the court are also 
applied to the existing legal representation power in section 92(2) where the court holds a trial in 
absence where the accused has been removed for disruptive behaviour. 

86. Subsection (2F) provides that the provisions in relation to legal representation for the 
accused when there is a trial in absence do not apply if the trial relates to a sexual offence or an 
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offence in respect of which the court has made an order that there are vulnerable witnesses.  This 
is because section 288D of the 1995 Act makes separate provision for the appointment of legal 
representation in those cases. 

87. Subsection (5) amends section 66 of the 1995 Act to make provision to ensure that the 
accused is advised about the consequences of non-appearance when he is cited.  The 
amendments provide that in a High Court case the notice that the accused receives under section 
66 must advise him that if he does not appear at the preliminary hearing it may proceed in his 
absence, a trial diet may be appointed and if he does not appear at the trial diet the trial may 
proceed in his absence.  In a sheriff court case it provides that the notice must advise him that if 
he does not appear at the trial diet it may proceed in his absence. 

Section 12 – Reluctant witnesses 

88. Section 12 inserts into the 1995 Act new sections 90A to 90E setting out how the court 
may deal with reluctant witnesses.  These provisions set out the law in relation to the 
apprehension of witnesses in proceedings on indictment;  provide that where a witness is brought 
to court the court may (inter alia) release the witness on bail;  give parties the right to appeal 
against the terms of orders made in relation to reluctant witnesses (including bail orders);  set out 
the sanctions where bail orders are breached;  and provide for review of court orders made in 
relation to reluctant witnesses. 

New section 90A 

89. Section 90A deals with the apprehension of witnesses in proceedings on indictment, and 
replaces existing law on the matter (subsection (7)).  Subsections (2) and (3) set out the 
circumstances in which a warrant may be issued for the apprehension of a witness.  These are: 

� where the witness has been duly cited and has failed to appear, without any just 
excuse for that failure being made by the witness or on the witness’s behalf; and 

� where the court is satisfied by evidence on oath that the witness is not likely to attend 
without compulsion. 

90. Subsection (4) provides that application for a warrant under subsection (1) may be made 
either orally or in writing and may be dealt with in chambers or in court with or without a 
hearing. Provision for the application to be made in writing means that it can be supported by a 
sworn affidavit by an officer of law attesting to the fact of citation without requiring that officer 
to attend the court.  Under subsection (5) the warrant shall be as prescribed in an Act of 
Adjournal. 

91. Subsection (6) authorises officers of law in possession of the warrant to search for and 
apprehend the witness and take him to the appropriate court and grants authority to detain him 
meantime in a police cell or station or other convenient place.  The warrant authorises the 
breaking open of shut and lockfast places for the purposes of executing the warrant. 

92. Subsections (8) and (9) provide that a witness apprehended under a warrant should be 
brought before either a single judge of the High Court or the sheriff court no later than the first 
sitting day after he is apprehended. 
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New section 90B 

93. Section 90B gives the court power to deal with witnesses apprehended under a warrant 
issued under the preceding section. 

94. Subsection (1) states that, where a witness has been apprehended and brought before the 
court, the parties and the witness will have an opportunity to address the court. The court may 
thereafter order the accused to be detained in custody until the conclusion of the diet at which he 
is due to give evidence; to be released on bail; or to be liberated. Under subsection (2) it must be 
satisfied before ordering the witness to be detained in custody or released on bail that one or 
other of these orders are necessary and appropriate to secure attendance of the witness. 

95. Subsection (3) retains the power of the court to make a finding of contempt of court in 
respect of any witness who fails to attend having been cited and to dispose of the case 
accordingly. 

96. Subsection (4) provides that where a witness has been ordered to be detained in custody 
until the conclusion of the diet in which he is to give evidence the trial court may recall that 
order when excusing the witness even if the trial is not concluded.  The trial court may therefore 
liberate the witness as soon as they take the view that the witness’s presence is no longer 
required.  For example, the court might decide to release the witness immediately after their 
evidence had been given but before the conclusion of the trial. 

97. Subsections (5) and (6) authorise the court, when releasing a witness on bail, to impose 
such conditions as it considers necessary to secure the attendance of the witness at court other 
than a deposit of a sum of money in court. 

98. Subsection (7) provides that where the court has ordered the witness to be detained in 
custody it may on the application of the witness recall that order and order that the witness be 
released on bail subject to a condition restricting his movements together with a requirement that 
his compliance with that condition be remotely monitored.  Subsections (8) and (9) provide that 
the orders admitting the witness on bail shall apply as if the witness was an accused released on 
bail under sections 24A and 25 respectively of the 1995 Act. 

New section 90C 

99. Section 90C introduces sanctions for those witnesses who, having been granted bail, fail 
to comply with any of the conditions attached to the order granting bail.   

100. Subsections (1) and (2) make provision analogous to that provided in section 27 of the 
1995 Act in relation to accused in solemn cases who breach bail.  Subsection (1) provides that 
any witness on bail who fails to appear at any diet to which he has been cited or who fails to 
comply with any condition imposed in the order shall be guilty of an offence and subsection (2) 
sets out the penalties which may be imposed in the event of a conviction under the preceding 
section.  These penalties - a fine and imprisonment not exceeding two years - are the same as 
those which apply under section 27(7) of the 1995 Act where an accused in a solemn case fails to 
appear at a diet to which he has been cited.  
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101. Subsection (3) applies section 28 of the 1995 Act (which provides for the arrest and court 
appearance of an accused who has breached bail) to witnesses who have been granted bail.  It 
allows a constable to arrest without warrant a witness who he has reasonable grounds for 
suspecting has broken or is likely to break the conditions imposed and to bring him to court. 
Once before the court, the court may recall or vary the bail order made or release the witness on 
the original order. 

New section 90D 

102. Section 90D gives the court power to review orders detaining the witness in custody or 
releasing him on bail. 

103. Subsection (1) allows the court on the application of the witness to recall the order 
detaining the witness in custody and to make an order releasing him on bail or liberating him. 

104. Subsection (2) authorises the court on the application of the witness to review the 
conditions imposed when granting bail; and make a new bail order with different conditions.  

105. It also provides that, on the application of the person who applied for the warrant to 
apprehend the witness (that is, either the prosecutor or the accused) the court may recall the bail 
order or make a bail order with different conditions. Subsection (3) qualifies that right by 
providing that the court will only review a bail order in these circumstances where new material 
evidence is put before it.  Under subsection (5) a court receiving such an application is required 
to intimate the application to the witness; fix a diet; and if it considers it necessary grant a 
warrant to apprehend the witness. 

106. Before making a new order the court must give the accused, the prosecutor and the 
witness the opportunity to be heard.  

107. Subsection (4) sets the time limits for applications by a witness for a review of an order 
detaining him in custody or releasing him on bail, which are the same as those which apply in 
relation to a bail review sought by an accused or convicted person under section 30 of the 1995 
Act.  A first application may not be made earlier than the fifth day after the order was made and 
any further application no earlier than the fifteenth day after the order was made.  These time 
limits do not apply to applications from parties citing the witness. 

108. Subsection (6) retains the right of any party to appeal against the terms of any order made 
under section 90B(1) for a witness to be remanded in custody, released on bail, or liberated. 

New section 90E 

109. Subsections (1) to (3) of section 90E give the witness, the prosecutor and the accused the 
right to appeal against the making of any order under section 90B(1)(a),(b) or (c), including any 
condition imposed on bail under subsection (1)(b) of that section and provide that the party 
appealing shall intimate the appeal to the other parties. 
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110. Subsection (4) gives power to the High Court or to a judge of the High Court to deal with 
an appeal under this section.  The High Court would deal with an appeal against the decision of a 
single judge of that court and a single judge would deal with an appeal from the sheriff court. 

111. Subsection (5) applies section 51 of the 1995 Act to witnesses under the age of 21. 
Section 51 provides that persons under the age of 16 are detained in secure accommodation or 
committed to the care of the local authority rather than detained in prison.  

Section 13 – Preliminary pleas and preliminary issues 

112. Section 13 substitutes a new section 79 in the 1995 Act.  Most of this section replicates 
material already in the existing provisions in sections 72 and 79 of the 1995 Act including 
provision previously in section 72 for notice to be given to the court in relation to matters which 
can be dealt with before the trial.  The new elements are that: 

� it makes a clear division between preliminary pleas (which if conceded are likely to 
cause the case to fall) and preliminary issues.  In new section 72 it is prescribed that 
at the preliminary hearing the former shall be taken before the accused is asked to 
plead, the latter after a plea has been taken and it is clear that the case is going to 
trial; and 

� it adds express reference to objections to the admissibility of evidence to the list of 
preliminary issues, although this is qualified by the rider that the objection is one of 
which the party could reasonably be expected to give notice at this stage. 

113. Subsection (1) provides that, except by leave of the court on cause shown, no preliminary 
plea or issue shall be raised or submitted in any proceedings on indictment unless the party has 
given notice of his intention to do so as prescribed in the sections governing the procedure at 
preliminary hearings in the High Court and at first diets in the sheriff court on the timescale. 

114. Subsection (2) defines preliminary pleas and preliminary issues. 

115. Subsection (3) provides that no accused shall be entitled to object to plead to an 
indictment due to a discrepancy, error or deficiency such as is mentioned in new section 
79(2)(a)(ii) above unless the court is satisfied that these tended to mislead and prejudice the 
accused. 

116. Subsection (4) provides that where the court allows a party to make, raise or submit a 
preliminary plea or issue without notice the court may, if it considers it appropriate to do so, 
appoint a diet to be held before the trial diet to consider it further.  This provides another 
opportunity for such matters to be resolved before the trial diet, in addition to the preliminary 
hearing. 
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PART 3 – BAIL 

Section 14 – Bail conditions: remote monitoring of restrictions on movements 

117. This section inserts into the 1995 Act new section 24A.  New section 24A provides that 
where a person has been refused bail the court on that person’s application shall consider 
whether the imposition of an order restricting his movements which would be remotely 
monitored would enable the court to release that person on bail.  This provision therefore only 
comes into play when a court has considered and rejected the option of bail on other conditions 
and concluded that the person should be remanded in custody.   

118. Subsection (2) of the new section gives the applicant and the prosecutor an opportunity to 
be heard before the court decides whether to make the order.  

119. Subsections (3) and (4) require the court before making such an order to explain to the 
person the effect of the order including the requirement to be monitored and the consequences 
which may follow any failure to comply with the condition and be satisfied that the applicant 
understands how the order will work. 

120. Subsections (5) and (6) provide that before making an order which will restrict the 
applicant’s movements requiring the applicant to remain in a specified place or places the court 
must obtain and consider information about these places including information as to the attitude 
of persons likely to be affected by the presence there of the applicant.  This provision ensures, in 
particular, that all others living at the same address are consulted about the impact of the order 
restricting the applicant's movements to a particular place.  The court may adjourn the 
proceedings for this purpose. 

121. Subsection (7) requires the clerk of court to send a copy of any order under the new 
section to the person (referred to as “the monitor”) who will be responsible for the remote 
monitoring of the person’s movements.  The clerk must also notify the monitor of any changes to 
the order. 

122. Subsections (8) and (9) provide that where the monitor becomes aware that the person 
has breached the condition restricting his movements he shall immediately inform a constable. 
The constable will then seek to exercise his existing powers under section 28 of the 1995 Act 
(which provides for the arrest of an accused who has breached bail) to arrest the person.  Where 
a constable has arrested such a person on the grounds that he suspects that the person has 
breached the condition he shall immediately inform the monitor.  

123. Subsections (10), (11) and (12) apply with modifications the provisions relating to 
restriction of liberty orders under section 245A of the 1995 to orders made under new section 
24A.  The provisions applied provide for: 

� the making of regulations by the Scottish Ministers in relation to the courts which 
may make orders for remote monitoring, the methods of monitoring and the persons 
in respect of whom they may be made; 
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� the Scottish Ministers to notify courts of the persons who may be appointed as 
monitors;  

� the Scottish Ministers to make arrangements, including contractual arrangements, in 
respect of remote monitoring; 

� the court, in making an order, to require the person in respect of whom it is made to 
wear a tagging device and to enable regulations to be made in respect of the tagging 
devices to be used in connection with remote monitoring; and 

� statements and certificates produced from monitoring equipment to be sufficient 
evidence as to the whereabouts of the person whose movements are being monitored.  

124. Subsection (13) provides that any requirement under this section shall be treated as a 
condition of bail, so attracting the general provisions of the 1995 Act in relation to bail 
conditions. 

Section 15 – Bail review: rights of prosecutor to be heard etc. 

125. Section 15 widens the right of the prosecutor to be heard in certain situations where the 
court is considering bail issues.  

126. Subsection (2) amends section 25 of the 1995 Act so as to require an accused to intimate 
any application to alter his bail address in writing to the Crown Agent and requires the court to 
give the prosecutor an opportunity to be heard before determining the application.  At present, 
although the prosecutor will normally be present in the bail court, the court does not have to hear 
the Crown’s views.  

127. Subsection (3) amends section 30 of the 1995 Act so as to require an appellant convicted 
on indictment who makes an application for a review of either the refusal of bail or of the 
conditions imposed to intimate the application to the Crown Agent. It also provides that the 
application must be heard not less than seven days after the date of intimation and that the 
prosecutor must have the opportunity of being heard.  

128. Subsection (4) amends section 31 of the 1995 Act so as to provide that where the 
prosecutor has applied for a bail review the hearing on the application shall be not less than 
seven days after the day on which the application is made.  This time limit is consistent with that 
in new section 105A (as inserted by section 66 of the Criminal Justice (Scotland) Act 2003) 
which provides for the appeal by a prosecutor against the grant of bail pending appeal to a 
convicted person to be heard within 7 days.  It is designed to ensure that the period of uncertainty 
for the convicted person is kept as short as is practicable. 

PART 4 – MISCELLANEOUS AND GENERAL 

Section 16 – First diet in sheriff court solemn proceedings: witnesses and bail 

129. Section 16 amends section 71 of the 1995 Act by inserting a new subsection (1C) which 
requires the sheriff court at a first diet to ascertain which of the witnesses on the list of Crown 
witnesses are required by the accused to attend the trial.  Where the accused is on bail the court 
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is required to review the conditions of bail and after hearing parties may, if it considers it 
appropriate, fix bail on different conditions. 

130. The section also makes consequential amendments to subsections (2) and (3) of section 
71 to incorporate reference to the new subsection (1C).  It replicates for the sheriff court first diet 
provisions made for preliminary hearings in the High Court in new sections 72 and 72A of the 
1995 Act as inserted by section 1 of this Bill. 

 Section 17 – Sentence following guilty plea  

131. Section 17 amends section 196 of the 1995 Act, which applies across solemn and 
summary procedure. 

132. Subsection (2) of section 17 amends subsection (1) of section 196 so as to require the 
sentencing judge to take into account the stage at which the accused pleads guilty.  At present the 
judge has discretion to consider the issue when determining sentence, but is not required to do 
so. 

133. Subsection (3) introduces a new subsection which requires the judge to state when 
passing sentence whether his consideration of the stage and circumstances in which a guilty plea 
was tendered has led him to impose a sentence different from that which the convicted person 
would otherwise have received.  In effect, he is required to state whether a sentence discount has 
been given.  Where the sentence has not been altered by that consideration, the judge is required 
to make that fact clear and give reasons for the decision not to discount. 

Section 18 – Increase in extended sentence which may be passed by sheriff court in certain 
cases 

134. Section 18 of the Act amends section 210A(6) of the 1995 Act to increase the maximum 
extended sentence a sheriff may impose on certain sexual and violent offenders from three years 
to five years.   

135. This relates to the proposal to bring into force section 13(1) of the Crime and Punishment 
Act 1997, which has the effect of increasing the custodial sentencing power of a sheriff sitting 
with a jury from 3 years to 5 years.  At present section 210A(6) provides that a sheriff may not 
pass an extended sentence which exceeds the aggregate of the maximum custodial term he may 
set and an extension period not exceeding 3 years. This amendment simply brings the extended 
term which may be set in line with the 5 year sentencing powers which the Executive proposes 
separately to implement by commencement order. 

Section 19 – Citation of witnesses for precognition 

136. Section 19 inserts a new section 267A into the 1995 Act which re-enacts in an updated 
form section 67A of the 1995 Act.  In particular, section 267A provides that the 1995 Act is 
sufficient warrant to cite for precognition and that citation shall be in the form prescribed by Act 
of Adjournal or as nearly as possible in such form. 
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Section 20 – Minor and consequential amendments 

137. This section introduces the schedule to the Bill which makes minor and consequential 
amendments to the 1995 Act.   

Section 21 – Ancillary provision 

138. This allows Scottish Ministers to make ancillary provision in statutory instruments in 
consequence of the Bill.   

Section 22 – Commencement and short title 

139. This provides for commencement by order. 

Schedule – Minor and consequential modifications of the 1995 Act 

140. Paragraph 2 is consequential on the changes introduced by the Bill to the process of 
appointing trial diets, whereby trial diets are appointed for a particular day rather than all cases 
being cited to the first day of the sitting.  This paragraph makes amendments to section 2 of the 
1995 Act, which deals with arrangements for trials including transferring cases from one place to 
another.  References in section 2(3), (4) and (5) of the Act are amended by sub-paragraphs (a), 
(c) and (d) of paragraph 2 by deleting the references to sittings and replacing these references 
with trial diets.  Where parties are all agreed that a trial diet should be rescheduled, paragraph 
2(b) amends section 2 so as to allow the court to consider a joint application without hearing 
parties. 

141. Paragraphs 3 and 7 are consequential on the changes introduced by section 4 of the Bill.  
An accused charged with certain sexual offences is prohibited by section 288C of the 1995 Act 
from conducting his own defence at his trial.  Section 4 extends that to prohibiting the accused 
from conducting his case in person at the preliminary hearing.  Section 17A of the 1995 Act 
entitles the accused, on his arrest, to be told of the restrictions on the conduct of his defence and 
paragraph 3 extends that so he must also be told about the restrictions which apply to the 
preliminary hearing in the High Court by amending section 17A accordingly.  Section 35(4A) of 
the 1995 Act requires the accused to be informed at his judicial examination of the prohibition 
on his conducting his defence in person.  Paragraph 7 makes the necessary consequential 
amendment to include reference at the judicial examination to prohibition of an accused 
conducting his defence at the preliminary hearing also. 

142. Paragraph 4 amends section 24 of the 1995 Act to provide that the accused must appear at 
every diet at which he is required by this Act to appear. 

143. Paragraph 5 amends section 25 of the 1995 Act by providing that where the court is 
referred to in that section (other than subsection (2A)) it shall include the Lord Advocate.  Under 
section 24  of the 1995 Act both the court and the Lord Advocate may grant bail and impose bail 
conditions, but under section 25 at present power to set a domicile of citation is confined to the 
court.  This amendment will allow the Lord Advocate, in issuing a bail order, to set a domicile of 
citation. 
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144. Paragraph 6 amends section 27 of the 1995 Act so to provide that an offence is 
committed where the accused on bail fails to appear at any diet at which he is required by the 
1995 Act to appear. 

145. Paragraph 8(a) amends section 66(4) of the 1995 Act to provide that the copy indictment 
served on the accused shall include a list of the productions to be put in evidence by the 
prosecution. 

146. Paragraph 8(b), (c) and (d) pick up on a missed consequential in relation to the 
amendment to section 66 of the 1995 Act which was made by section 61 of the Criminal Justice 
(Scotland) Act 2003.  Section 66 was amended by section 61 to allow for an accused to be cited 
by a notice affixed to his door advising him of the address at which he can collect the indictment.  
Along with the service copy indictment section 66(6A) provides that an accused charged with 
certain sexual offences is given notice that at his trial his defence may be conducted by a lawyer 
only.  Section 66 is amended by paragraphs 8(b), (c) and (d) to provide that where the accused is 
cited by way of a notice affixed on his door rather than service of the indictment a notice in the 
same terms as the section 66(6A) notice will be given to him when he collects the indictment. 

147. Paragraph 8(e) repeals an unnecessary provision in subsection (10) of section 66.  

148. Paragraph 9 is consequential on section 1 of the Bill. This section introduces preliminary 
hearings in all cases indicted into the High Court.  Accused persons will be cited to this hearing 
rather than a trial diet. The preliminary hearing is the point to which all pre-trial notices and 
applications now relate.  Section 67(3) allows certain objections in respect of witnesses to be 
made not less than 10 clear days before the trial diet.  Sub-paragraph (a) amends this section to 
provide that in High Court cases that objection must be lodged no less than 7 clear days before 
the preliminary hearing.  Sub-paragraph (b) inserts subsection (5A) into section 67. This allows 
the prosecutor to lodge lists of witnesses until no less than 7 clear days before the preliminary 
hearing or such later time as the court may in special circumstances allow. 

149. Paragraph 10 repeals section 67A of the 1995 Act in consequence of section 19 of the 
Bill which re-enacts section 67A in an updated and extended form. 

150. Paragraph 11 is consequential on section 1 of the Bill and makes amendments to the 
procedure to be followed in relation to productions.  Sub-paragraphs (b) and (d) amend section 
68(3) as it relates to proceedings in the High Court. They modify the time limits for lodging and 
challenging productions to relate to the preliminary hearing.  Sub-paragraphs (a) and (c) 
maintain the current time limits for the sheriff court. 

151. Paragraph 12 is consequential on section 1 of the Bill.  An accused person who wishes to 
object to a previous conviction contained in the notice served on him with the indictment has to 
do so in writing.  In terms of section 69(3) as currently drafted that notice has to be given prior to 
the trial diet.  This paragraph amends that section so that in a High Court case the accused 
requires to give notice no less than seven clear days before the preliminary hearing.  The current 
time limits for sheriff court cases are preserved. 
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152. Paragraph 13 is consequential on section 13 of the Bill and refers to the sheriff court.  
First diets are held in sheriff and jury cases in terms of section 71 of the 1995 Act and subsection 
(2) of that section requires the court to consider certain matters.  Section 13 of the Bill substitutes 
a new section 79 in the 1995 Act and lists preliminary pleas and issues which if raised must be 
dealt with at the first diet.  This paragraph inserts references to preliminary pleas and issues as 
defined in that new section 79 for the existing reference to matters in section 71(2) of the 1995 
Act. 

153. Paragraph 14 is consequential on section 6 of the Bill.  Subsection (4) of that section 
allows applications to accelerate the trial diet and fix an earlier date.  Section 74 deals with 
appeals against decisions at preliminary diets, but provides that an appeal may not be taken 
against various court decisions to set, adjourn or postpone diets.  Paragraph 14 adds to the list of 
decisions which are not appealable the decision to accelerate the trial diet. 

154. Paragraph 15 repeals a reference to section 72 of the 1995 Act in section 75 of the 1995 
Act.  This is consequential upon section 1 which replaces section 72 of the 1995 Act. 

155. Paragraph 16 is consequential upon section 1 of the Bill.  Where an accused intends to 
state a special defence or to lead evidence calculated to exculpate him by incriminating a co- 
accused he cannot do so unless he lodges notices in terms of section 78 of the Act and he cannot 
examine any witnesses or put in evidence any productions unless he has given notice of his 
intention to do so. Sub-paragraphs (a), (b) and (c) amend section 78(1), (3) and (4) by requiring 
these notices to be lodged in High Court cases not less than seven clear days before the 
preliminary hearing. Sub-paragraph (d) provides that copies for the use of the court should be 
lodged with the appropriate sheriff clerk before the preliminary hearing in the High Court and (as 
at present) before the trial diet in the sheriff court. 

156. Paragraph 17 is consequential on section 6 of the Bill.  Section 80 of the 1995 Act 
provides for alteration and postponement of trial diets in both the High Court and the sheriff 
court.  Section 6 of the Bill introduces new procedures for the High Court and sub-paragraphs 
(a), (b), (c) and (d) of paragraph 17 amend section 80 so that it relates to the sheriff court only. 

157. Paragraph 18 is consequential on section 7 of the Bill.  Section 81 of the 1995 Act refers 
to cases in the High Court and sheriff court where the trial does not take place.  Section 7 of the 
Bill introduces into the High Court new provisions for this.  Sub-paragraphs (a) and (b) amend 
subsections (1) and (2) of section 81 so that it now refers to sheriff court cases only. Sub-
paragraph (c) repeals section 81(7) of section 81, which refers to a method of citation now 
overtaken by provisions for citation introduced by section 10 of this Bill. 

158. Paragraph 19 is consequential on section 7 of the Bill, which inserts a new section 81A 
into the 1995 Act setting out the procedure to be followed where the trial diet in the High Court 
has not gone ahead.  Where an accused is fully committed for trial and a diet has been fixed but 
has been deserted pro loco et tempore, postponed or adjourned (or a notice has been issued that 
the trial is to take place at another place) section 82 provides that the warrant of committal 
remains in force. Paragraph 19(a) amends section 82 to safeguard the warrant where diets have 
been continued or accelerated and paragraph 19(b) amends subsection (c) of the section to reflect 
the fact that the court will in future appoint trial diets. 
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159. Paragraph 20 makes amendments to the provisions in section 83 of the Act, which 
provides for the transfer of sheriff court solemn proceedings from one sitting to another sitting 
elsewhere in the sheriffdom.  In particular, they provide that where parties jointly seek transfer of 
proceedings no hearing need be held and repeal section 81(3), which relate to a warrant to cite 
which will under the Bill’s provisions no longer be required. 

160. Paragraphs 21 and 22 are consequential upon the amendments to section 66 of the 1995 
Act by section 10 of the Bill.  Jurors are at present listed to attend at a sitting of the High Court.  
In future, however, trials in the High Court will not be assigned to sittings but will be a mixture 
of dates fixed for calling of the diet or as the first day of a period (to be fixed by Act of 
Adjournal) in which the diet must call.  The way in which jurors are cited requires to be amended 
to reflect this. Paragraph 21 amends section 84(8) of the 1995 Act to allow jurors to be cited to 
attend for trials in the High Court where the court is sitting.  Section 84(9) is similarly amended 
to provide that the jurors on the list shall be the list of jurors for all trials to be held by the High 
Court sitting at that particular place. The requirement in subsections (8) and (9) that the lists be 
signed by a judge are also repealed. 

161. Paragraph 21(c) repeals another reference to the warrant of citation which will, under the 
provisions of the Bill, no longer be required. 

162. Paragraph 22 further amends the provision in relation to jurors.  Paragraph 22(a) amends 
section 85(2) of the 1995 Act to provide that the list and number of jurors shall be prescribed by 
Act of Adjournal.  Paragraph 22(b) and (c) amend subsections (4) and (5) of section 85 to reflect 
the fact that the sittings system in the High Court is replaced by fixed trials.  

163. Paragraph 23 amends section 87 of the 1995 Act to give the clerk of court power where 
the judge is unavailable due to death, illness or absence in cases where no evidence has been led 
to adjourn the diet in all the cases appointed for that day until later in the day or to a later date 
being no more than two months from that date. 

164. Paragraph 24 is consequential on section 11 of the Bill.  That section introduces trials in 
absence in certain limited circumstances.  Section 88 of the 1995 Act regulates the procedure for 
balloting a jury following upon a plea of not guilty.  However as the accused will not be present 
when a trial in absence is ordered no plea can be tendered.  This paragraph amends section 88 of 
the 1995 Act by providing that where the court is to proceed with a trial in absence the accused 
will be treated for that purpose as having pled not guilty. 

165. Paragraph 25 restates the time limits contained in section 119 of the 1995 Act where a 
new prosecution is authorised following an appeal to take account of the amendments to section 
66(1) of the 1995 Act. 

166. Paragraph 26 is consequential on section 19 of the Bill.  Section 19 of the Bill introduces 
new procedures for the citing of witnesses for precognition.  The provisions relate to all cases 
including summary cases making subsection (1)(a) of section 140 unnecessary. This paragraph 
therefore repeals section 140(1)(a). 

64



These documents relate to the Criminal Procedure (Amendment) (Scotland)Bill (SP Bill 10) as 
introduced in the Scottish Parliament on 7 October 2003 

 
 

 25  

167. Paragraph 27 is consequential on section 12 of the Bill.  Section 156 of the 1995 Act 
applies to witnesses in both solemn and summary procedure.  Section 12 of the Bill introduces 
procedures for dealing with reluctant witness in proceedings on indictment.  Subsections (1), (2) 
and (3) of section 156 are therefore amended to reflect the fact that they now refer to summary 
procedure only. 

168. Paragraphs 28 and 29 are consequential on section 1 of the Bill.  Where an accused is 
charged in a special capacity such as being the holder of a licence or where the age of a person is 
specified these facts shall be held as admitted unless challenged.  These paragraphs require the 
challenges to be raised as preliminary issues at the preliminary hearing in the High Court or the 
first diet in the sheriff court. 

169. Paragraph 30 is consequential on section 1 of the Bill.  Section 257 of the 1995 Act 
places on parties a duty to seek agreement of evidence.  The duty applies from the service of the 
indictment until the jury is sworn.  However as the High Court is introducing a preliminary 
hearing at which it is desired to dispose of all preliminary matters, including where possible the 
agreement of evidence, parties are encouraged to seek agreement prior to that hearing.  This 
paragraph amends section 257 by inserting a subsection to that effect. 

170. Paragraph 31 is consequential on section 1 of the Bill.  Where a party considers that 
certain evidence is uncontroversial he serves a statement on the other party to that effect. The 
other party can challenge any fact specified or referred to in the statement.  The procedure is set 
out in section 258 of the 1995 Act and the time limits in relation to service and challenge relate 
at present to the trial diet.  Paragraph (a) amends subsection (2) and inserts a subsection (2A) so 
that the time limits in the High Court refer to the preliminary diet. 

171. Paragraph 32 is consequential on section 1.  Section 259 of the 1995 Act allows in certain 
circumstance exceptions to the rule that hearsay evidence is inadmissible.  Subsection (5) of that 
section requires the party who wishes to have evidence of a statement admitted to give notice of 
that fact.  No time limit for giving the notice is stated, other than that it must be in advance of the 
trial.  Sub-paragraph (a) of paragraph 30 now requires the notice in High Court cases to be given 
not less than seven days before the preliminary hearing or such later time as the judge may, on 
cause shown, allow.  Sub-paragraph (b) retains the status quo in any other case. 

172. Paragraphs 33 and 34 amend provisions proposed to be inserted into the 1995 Act by the 
Vulnerable Witnesses (Scotland) Bill.  The amendments require applications and notices relating 
to the special measures for taking the evidence of vulnerable witnesses in High Court cases to be 
lodged 14 days before the preliminary hearing. 

173. Paragraph 35 is consequential on section 1 of the Bill.  Section 274 of the 1995 Act 
prohibits evidence relating to the sexual conduct of the complainer in trials for certain serious 
sexual offences.  Under section 275(1), the accused may apply to have such evidence admitted in 
certain limited circumstances.  Applications for the purpose of 275(1) require to be made within 
14 clear days of the trial diet.  This amendment requires the application to be made no less than 
seven days before the preliminary hearing in High Court cases. 
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174. Paragraph 36 is consequential on the introduction of the preliminary hearing in the High 
Court and provides that a transcript of an interview between a police officer or a person 
commissioned, appointed or authorised under section 6(3) of the Customs and Excise 
Management Act 1979 and an accused person shall be received in evidence and be sufficient 
evidence of the making of the transcript and its accuracy unless not less than seven days before 
the preliminary hearing the accused serves notice of a challenge to the making or accuracy of the 
transcript.  

175. Paragraph 37 is a consequential on the new section 79 introduced by section 13 of the 
Bill.  It substitutes a reference to section 79(2)(b)(iii) for the existing reference to section 
72(1)(b)(iv), a new section 72 having been substituted by section 1 of the Bill.  In consequence 
any application under section 278 of the 1995 Act to determine that the record of the judicial 
examination or any part of it should not be admitted as evidence should be raised as a 
preliminary issue at the preliminary hearing. 

176. Paragraph 38 amends section 280(6) of the 1995 Act (which refers to the procedure for 
notifying and challenging the certification of routine evidence) by requiring that in High Court 
cases the certificate referred to in that subsection must be served by the prosecutor on the 
accused not less than fourteen days before the preliminary hearing. 

177. Paragraph 39 amends section 281(1) of the 1995 Act to provide that any challenge to the 
identity of the deceased in an autopsy report must in a High Court case be lodged not less than 7 
days before the preliminary hearing.  It also amends section 281(2) to remove the need for the 
prosecutor to specify when he intimates an autopsy or forensic science report to the accused 
which of the pathologists or forensic scientists responsible for the report will be called to give 
evidence.  That means that either of those scientists may give evidence at the trial. 

178. It also provides that any notice from the accused requiring the attendance of the other 
scientist as well must be submitted seven days before the preliminary hearing in High Court 
cases. 

179. Paragraphs 40 to 44 are all consequential on the introduction of the mandatory 
preliminary hearing.  All relate to the need for notices in relation to evidential issues to be served 
before the preliminary hearing, so that the court at the hearing can consider them if it considers 
that to be appropriate. 

180. Paragraph 45 inserts definitions of “preliminary hearing”, “preliminary issue” and 
“preliminary plea” into the interpretation section of the 1995 Act. 

181. Paragraph 46 amends Schedule 9 to the 1995 Act (certificates of proof of certain routine 
matters) to take account of changes in relation to bail provisions made in this bill, in particular 
the introduction of bail for reluctant witnesses. 
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FINANCIAL MEMORANDUM 

INTRODUCTION 

182. The Criminal Procedure (Amendment) (Scotland) Bill forms a key part of the overall 
package of reform to High Court procedures set out in the White Paper Modernising Justice in 
Scotland: the Reform of the High Court of Justiciary. 

183. The legislative changes proposed seek to ensure that cases come to trial only where this is 
necessary and when the case is ready to proceed.  Much of the Bill deals with the introduction of 
mandatory preliminary hearings in the High Court.  Together with the formal exchanges between 
prosecution and defence which precede them and with other new procedures designed to increase 
flexibility, these clearly have cost implications for the Scottish Court Service, the Crown Office 
and Procurator Fiscal Service and the legal aid fund.  There will also be additional expenditure 
on judicial salaries.  These costs are itemised below. 

184. After an initial period while the reforms bed in, however, the Executive expect 
compensating savings in unproductive trial hearings.  More proactive management by judges 
will reduce the number of adjourned trials.  Greater incentives for those who intend to plead 
guilty to do so earlier in the process should reduce the number of trial hearings arranged and then 
aborted because the accused pleads guilty before the jury are sworn.  These efficiency gains will 
help to free up judicial, court and legal aid resources, offsetting the additional input needed for 
mandatory preliminary hearings.  Investment in productive work early in the lifespan of each 
case is, therefore, expected to result in savings in unproductive trial hearings later on. 

185. After an initial 2 year bedding in period, therefore, most of the costs identified below are 
expected to be offset by compensating savings resulting from increased efficiency.  Their effect 
is therefore non-recurrent, associated with the transition to new procedures and a new court 
culture.  Once the system has bedded in, the more efficient High Court which will result will also 
be better placed to handle any further increase in the most serious cases (for example, additional 
prosecutions likely to arise from other Executive initiatives to tackle drug crime, such as any 
increase in cases as a result of the ongoing planned expansion of the Scottish Drug Enforcement 
Agency, and any changes in statutory sentences or prosecution policy which result in more cases 
being sent to the High Court). 

186. After the initial 2 years it is expected that the changes will be cost neutral in terms of cost 
per case in relation to the legal aid fund, judicial salaries and the Scottish Courts Service’s 
revenue budget.  The Crown Office and Procurator Fiscal Service, however, will incur some 
recurrent costs as well as some non-recurrent costs in relation to implementing the proposals in 
the bill.  Details are set out below. 

187. There are also some cost implications in relation to the Bill provisions for remote 
monitoring of bail conditions restricting the movements of an accused. These are also set out 
below. 
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THE BASIS FOR COSTING CHANGES: NUMBER OF CASES TO BE HEARD IN THE 
HIGH COURT 

188. The new procedures introduced by the Bill will apply in relation to all High Court cases. 
The Bill does allow for the court to rule that it is unnecessary to hold a preliminary hearing 
where both prosecution and defence can demonstrate they are ready to go immediately to trial, 
but the planning assumption is that a preliminary hearing will be held in every case. 

189. The number of new indictments registered in the High Court of Justiciary has risen 
steadily over the last decade or so.  Figures for the last 6 financial years are shown below. 

Indictments registered in the High Court of Justiciary1  
 
Financial Year Indictments registered in the High Court 
1997-98 1214 
1998-99 1154 
1999-2000 1362 
2000-01 1343 
2001-02 1489 
2002-03 15132 

 
Since 1997-98, therefore, the number of indictments registered in the High Court has risen by 
around one quarter. 
 
190. The projected implementation date is April 2005.  The planning assumption is that of a 
continued increase of around 5% a year in the types of case which would currently be dealt with 
in the High Court.  

191. In terms of cases which will actually be dealt with by the High Court, however, it is 
important to factor in the impact of the proposed implementation in spring 2004 of section 13(1) 
of the Crime and Punishment (Scotland) Act 1997.  This will increase the sentencing power of a 
sheriff sitting with a jury to 5 years and on a historic analysis would enable around 20% of cases 
currently dealt with in the High Court to be dealt with in the sheriff court.  This has been used as 
the planning assumption. 

192. It is, however, recognised on the basis of the same historic analysis that the types of cases 
to be transferred to the sheriff court will be not only less serious, but also less complex and of the 
type more likely to result in a guilty plea.  The most serious and complex cases will continue to 
be dealt with in the High Court. The impact of the change will therefore fall short of a 20% 
reduction in workload. 

                                                 
1 Scottish Courts Service data. 
2 These figures are slightly different from those found in Lord Bonomy’s Report because they relate to financial, not 
calendar years. 
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COSTS ON THE SCOTTISH EXECUTIVE 

Introduction of preliminary hearings etc.: non-recurrent costs 

193. The costs below are estimated to form a net addition to expenditure in 2005-06 and 
2006-07.  Thereafter the Executive’s assessment is that they will be offset by compensating 
savings.   

Legal aid fund 

194. Our assessment suggests additional legal aid costs of around £1m per year, mainly in fees 
for counsel and solicitors for the new procedural steps.  The compensating savings expected to 
arise will result from a reduction in the number of adjournments, more cases settled before trial 
and shorter trials. 

195. These costings are based on detailed work undertaken by the Scottish Legal Aid Board.  

Judicial salaries/judicial support costs and IT costs 

196. Until judge time is freed up by a reduction in the number of unnecessary trial hearings, 
there will be a need to assign additional judge time to the new preliminary hearings.  Judicial 
management of cases is a key element of the proposed reforms.  This is expected to cost an 
additional £500,000 in each of the first 2 years of the scheme.  This will be paid from the Justice 
Department budget.  In addition, the Scottish Court Service will require an additional £150,000 
in each of the first 2 years for judicial support costs and IT costs associated with the new 
preliminary hearing. 

Introduction of preliminary hearings etc.: non-recurrent and recurrent costs  

Crown Office and Procurator Fiscal Service (COPFS) 

197. COPFS estimate that they will require an additional £508,000 per year from year one of 
the new system to support additional Advocates Depute (High Court prosecutors) and supporting 
Fiscals to ensure that the new procedures work as intended and that the Crown is fully prepared 
for the cases which do proceed to trial. 

198. COPFS further estimates that after the initial 2 year period £250,000 of this cost will be 
offset by compensating reductions in prosecutor time through the reduction in unnecessary and 
adjourned trial hearings.  The savings will not, however, completely offset the additional costs, 
and £258,000 per year will represent recurrent additional costs from 2005-06 onwards. This is 
because the Crown will have to do more preparation work in every case for the preliminary 
hearing; the benefits expected from a reduction in trial court time will compensate for the extra 
court time required for preliminary hearings, but will not offset in full the extra preparation time.  
This results in a small net increase in staff time costs for the Crown. 

199. The Crown Office will also incur capital expenditure of £830k on additional software 
development to support more efficient and extensive disclosure of evidence and to improve 
handling of solemn business. 
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Bail conditions: remote monitoring of movements 

200. It is anticipated that introducing provisions to remotely monitor compliance where a 
court, in granting bail, imposes a condition restricting an individual’s movements will result in 
increased costs to the Scottish Executive for the services of the electronic monitoring provider.  
These provisions are targeted at those who would otherwise have been remanded in custody, so 
their implementation should result in a reduction in the average daily remand population. The 
intention is to pilot the new provisions.  Costs will be met from the Justice Department general 
offender services budget for this period.  There may also be a small increase in 100% funding for 
assessment purposes which will be met from within existing budgets. 

Other cost implications 

201. The proposed modernisation of the 110 day rule is likely to have a small impact on the 
number of remand places required by the Scottish Prison Service. There are considerable 
uncertainties about the impact of the changes, but the worst case assumption would be the 
occupation of a further 20 remand places. Any costs will be partially offset by reductions in the 
sentenced population (because sentences are usually backdated to the date when the convicted 
person was admitted to custody.)  The cost consequences of this change will be covered by the 
existing operational budget of the Scottish Prison Service. 

COSTS ON LOCAL AUTHORITIES 

202. There may be small additional costs to local authorities for undertaking assessments, for 
the purposes of movement restrictions to be imposed in bail orders, of the place where the 
applicant is to remain and of the attitude of persons likely to be affected by the movement 
restrictions.  This will be met by the Scottish Executive through the 100% funding arrangement, 
as above. 

COSTS ON OTHER BODIES, INDIVIDUALS AND BUSINESSES 

203. There will be no cost implications for other bodies, individuals or businesses. 

MARGINS OF UNCERTAINTY IN ESTIMATES 

204. The planning assumptions used are set out above.  The Executive have assumed that a 
preliminary hearing will be held in every case (although there will in practice be a few cases 
where they are not required) and hence that the Bill’s provisions will apply equally to all High 
Court cases. 

OVERLAP WITH OTHER DEVELOPMENTS 

205. The costs for preliminary hearings may subsume some of the overall costs identified 
earlier for hearings under the Vulnerable Witnesses (Scotland) Bill in some cases.  For the 
Crown in particular, however, the time taken to prepare an application for special measures and 
the time taken to argue in court will be unchanged, and will be additional to the work required in 
preparation for and attendance at the mandatory preliminary hearing introduced under this Bill.  
Any savings are expected to be very small. 
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TIMESCALES OVER WHICH COSTS ARE EXPECTED TO ARISE 

206. Assuming that the Bill receives Royal Assent during the first year of the current 
Parliamentary session, it is anticipated that implementation will start from April 2005, taking 
account of the time needed to make necessary procedural changes by way of regulations/Act of 
Adjournal, to amend the legal aid regulations and to plan for a radical change in court 
programming. Also on the assumption that the Parliament passes the Vulnerable Witnesses 
(Scotland) Bill and that it receives Royal Assent on the same timescale, implementation of the 
two will be integrated so far as is practicable. 

207. It is not proposed to phase implementation.  The High Court of Justiciary is managed and 
run as a single court, albeit one which operates at different locations across Scotland.  Court 
programming, for example, is done on an annual basis and covers all the High Court locations in 
a single exercise.  Cases may be transferred from one court to another, and procedures therefore 
need to be consistent across the country.  It is therefore proposed to bring in the full set of 
changes set out in the Bill across the country as a whole from a single date. 

208. There will, of course, require to be transitional provisions under the order making power 
in the Bill to ensure clarity about which cases are to be handled under the new procedures and 
which cases underway before 2005 should be handled under the procedures in force before that 
date. 

209. The Executive considers that existing resources are sufficient for it to meet such costs of 
the Bill as arise up to April 2006.   

210. Costs arising from April 2006 will be taken account of in budget allocations following 
the next spending review. 
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ADDITIONAL COSTS DIRECTLY ATTRIBUTABLE TO THE PROVISIONS OF THE 
CRIMINAL PROCEDURE (AMENDMENT) (SCOTLAND) BILL 
 
Nature of 
expenditure 

Amount What will the 
money be spent on? 

Which budget will 
fund? 

Expenditure whose 
impact will be non - 
recurrent3 

£1m p.a. 
 
 
 
 
£0.5m p.a. 
 
 
 
 
 
£0.15m p.a. 
 
 
 
 
£0.25m p.a. 

Mainly fees for 
solicitors and counsel 
for new preliminary 
hearings 
 
Judicial salaries 
(extra judge time 
required for new 
preliminary 
hearings). 
 
Judicial support and 
IT costs associated 
with new preliminary 
hearing 
 
Additional Crown 
preparation time 
involved in new 
procedures 

Legal aid fund 
 
 
 
 
Justice Department 
budget 
 
 
 
 
Scottish Court 
Service 
 
 
 
Crown Office and 
Procurator Fiscal 
Service 

Recurrent 
expenditure 

£0.258m p.a. Additional Crown 
preparation time not 
offset by savings4 

Crown Office and 
Procurator Fiscal 
Service 

Capital expenditure £0.83m Software 
development to 
support the new 
system 

Crown Office and 
Procurator Fiscal 
Service 

 
 

—————————— 
 

EXECUTIVE STATEMENT ON LEGISLATIVE COMPETENCE 

211. On 7 October 2003, the Minister for Justice (Cathy Jamieson) made the following 
statement: 

“In my view, the provisions of the Criminal Procedure (Amendment) (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.” 

                                                 
3 After an initial 2 year transitional period the Executive estimate that savings resulting from additional efficiency 
will offset these additional costs.  After that period, therefore, the impact of the changes should be cost neutral in 
terms of cost per case. 
4 See paragraph 198 above. 
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PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 
COMPETENCE 

 
212. On 6 October 2003, the Presiding Officer (George Reid) made the following statement: 

“In my view, the provisions of the Criminal Procedure (Amendment) (Scotland) Bill 
would be within the legislative competence of the Scottish Parliament.” 
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SP Bill 10–PM 1 Session 2 (2003) 

 
 
CRIMINAL PROCEDURE (AMENDMENT) (SCOTLAND) 

BILL 
 

—————————— 
  

POLICY MEMORANDUM 

 
 
INTRODUCTION 

1. This document relates to the Criminal Procedure (Amendment) (Scotland) Bill introduced in 
the Scottish Parliament on 7 October 2003. It has been prepared by the Scottish Executive to satisfy 
Rule 9.3.3(c) of the Parliament’s Standing Orders.  The contents are entirely the responsibility of 
the Scottish Executive and have not been endorsed by the Parliament.  Explanatory Notes and other 
accompanying documents are published separately as SP Bill 10–EN. 

POLICY OBJECTIVES OF THE BILL 

2. As stated in A Partnership Agreement for a Better Scotland: Partnership Agreement, the 
Scottish Executive is committed to reforming the courts and legal system to deal with cases more 
efficiently.  The Executive undertook in the Partnership Agreement to legislate to reform the 
operation of the High Court. This Bill implements that commitment.  The provisions are designed to 
introduce greater certainty into High Court proceedings and help develop a culture of a more 
managed system with emphasis on better communication between Crown and defence and earlier 
preparation by both parties.  The provisions will assist victims and witnesses by creating greater 
certainty about when trials will proceed and preventing unnecessary adjournments.  The provisions 
are complementary to those of the Vulnerable Witnesses (Scotland) Bill in securing a criminal 
justice system that fully supports victims and witnesses. 

3. The policy objectives of the Bill are to: 

� introduce a mandatory preliminary hearing in High Court proceedings so that the court 
may ascertain the readiness of the parties to go to trial; 

� modernise the time limits for High Court proceedings to ensure adequate time for 
preparation so that trials proceed in a proper fashion without unnecessary disruption; 

� replace the present system of trials within sittings with a system of trials on dates 
appointed by the court, so as to create greater certainty for all who have to attend, 
especially witnesses; 

� remove the provision whereby an accused person may escape prosecution for all time 
because of a technical breach of custody time limits; 

� clarify the provisions whereby the court may reduce a sentence in recognition of a plea 
of guilty by the accused in order to encourage earlier realistic pleas; 
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� give the court power to proceed with a solemn trial in the absence of the accused; and 

� enable action to be taken with a view to ensuring the attendance at court of reluctant 
witnesses. 

4. These measures are a package which together are designed to meet the objectives set out in 
paragraph 2 above.  To remove any of the provisions would substantially weaken the effect of the 
whole. 

BACKGROUND 

5. In October 2001 the Lord Advocate laid before the Scottish Parliament the reports of two 
inquiries into the case surrounding the murder of Surjit Singh Chhokar.  In his statement to 
Parliament he announced a broad review of the internal systems of the Crown Office and a wider 
review to include “all factors which impinge on the management and processing of High Court 
business in Scotland with a view to improving and modernising these”. 

6. On 14 December 2001 the Deputy First Minister announced the appointment of a High 
Court judge, Lord Bonomy, to carry out a review of the High Court of Justiciary.  The remit was 
“To review the arrangements for High Court business at first instance in the light of the increasing 
demands made on the Court; to review the practices of the Court and those serving the Court and 
the rules of criminal procedure as they apply to the High Court; and to make recommendations with 
a view to making better use of Court resources in promoting the interests of justice.” 

7. Lord Bonomy’s report Improving Practice: 2002 Review of the practice and procedure of 
the High Court of Justiciary was presented to the Executive in November 2002.  It was published 
for consultation on 11 December 2002.  The consultation period closed on 11 April 2003.  The 
White Paper Modernising Justice in Scotland: the Reform of the High Court of Justiciary was 
published on 19 June 2003.  This paper outlined the Executive’s proposals for taking forward the 
recommendations of Lord Bonomy.  A summary of the consultation responses was published on 15 
July 2003. 

CONSULTATION – GENERAL 

8. Lord Bonomy’s report, an executive summary and an online response form were published 
on 11 December 2002, with an invitation for comments on the recommendations, except for 
recommendation 24 which dealt with a matter which was reserved to the UK Government. 

9. Approximately 1,080 copies of the report were sent to a wide range of organisations and 
individuals thought likely to have an interest in one or more of the areas covered by Lord Bonomy. 
This group included members of the judiciary, area and local Procurators Fiscal, professional 
bodies, universities and academics, local authorities, equality groups and voluntary organisations 
throughout Scotland.  The consultation period ended on 11 April 2003 and although some responses 
were received after that date, all were fully considered.  A summary of the report and the response 
form for consultation were available on the Scottish Executive web site in 6 community languages, 
and the consultation process advertised in the press.  In total there were 28,500 successful web site 
page ‘hits’ for the report – an average of 200 per day. 
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10. In order to access the widest possible views a proactive consultation approach was adopted. 
Short consultation exercises involving small focus groups were undertaken.  Specific categories of 
court users considered to be groups whose views are important but who are harder to reach were 
targeted.  These groups included victims and their families, witnesses, prisoners and jurors. 
Permission was sought from the Lord Justice General to approach those who had recently required 
to attend to be considered for jury duty.  A combination of focus groups and questionnaires were 
used to gather the views of these important groups. 

11. In addition, a nationally representative survey using a random sampling framework was used 
to capture public views, including the views of young people, women, and older people.  People 
from rural areas and lower socio-economic and ethnic minority groups were also included in this 
sample to ensure diversity in the response. 

12. The Deputy First Minister, who was then also Minister for Justice, offered to meet with key 
stakeholders.  The Commission for Racial Equality had such a meeting with the Minister. 

13. There were 40 formal written responses from both professional organisations and 
individuals.  An analysis of the consultation responses was published on 15 July 2003, a copy of 
which was sent to those who responded to the consultation.  This analysis set out in detail the views 
of the various consultees on the Executive’s proposals. 

14. The White Paper, Modernising Justice in Scotland: the Reform of the High Court of 
Justiciary, published on 19 June 2003, set out the Executive’s proposals, taking account of the 
consultation responses.  This paper was sent to 530 individuals and organisations, but not 
specifically issued for consultation as there had been very full consultation on Lord Bonomy’s 
report.  However, the Executive did welcome further comments and any comments received will be 
made available on request provided confidentiality has not been sought. 

15. All 3 documents (the consultation paper, report analysing responses and the White Paper) 
are available on the Scottish Executive website at www.scotland.gov.uk/publications. 

THE WORK OF THE HIGH COURT OF JUSTICIARY 

16. The High Court of Justiciary is one of two courts generally referred to as the Supreme 
Courts of Scotland. It is the Supreme Criminal Court in Scotland.  The other court is the Court of 
Session and has responsibility for civil matters only.  The High Court deals with the most serious 
criminal cases.  There are some crimes only it can deal with, such as murder, rape and treason.   In 
Scots law different procedure governs different types of cases.  Serious cases are tried before a jury 
and the procedure is called “solemn procedure”.  All cases in the High Court are “solemn cases”. 
High Court judges have the full range of sentences at their disposal, from an absolute discharge of 
an accused to life imprisonment.  

17. All judges of the Supreme Court sit in both the High Court of Justiciary and the Court of 
Session.  In addition the High Court, although based in Edinburgh, moves to different locations in 
Scotland to hear cases.  Historically they visited places where prisons were located to deal with 
serious crime locally.  Business is usually set down for a period of a fortnight, called a sitting. In 
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Glasgow these fortnightly sittings are continuous.  The planning of the business of the High Court is 
dealt with by the Court’s most senior judge, the Lord Justice General, and the Lord Advocate.  

18. The Lord Advocate initiates criminal prosecutions.  He, through his deputes, will decide 
what charges the accused will be tried on and where.  If an accused is to be tried in the High Court 
he will be served with a document setting out the charges on which the Crown will try him or her. 
This legal document is called an indictment.  Attached to it are lists of the witnesses the Crown will 
call and the items they will refer to in support of the charges.  Service of an indictment on an 
accused usually follows an appearance by the accused before a sheriff.  At that appearance the 
sheriff will have considered whether it is in the public interest to remand the accused in custody 
until his trial or to allow the accused to be released on bail.  This appearance is an important step in 
what follows because it determines the starting point for the 12 month period within which the case 
must be brought to trial.   

19. Where the sheriff remands an accused in custody he must receive his indictment by the 80th 
day of his being fully committed for trial by the sheriff. The trial of the accused must begin by the 
110th day. These time limits apply to any case to be tried before a jury whether it is in the sheriff 
court or the High Court. The trial diet must be not less than 29 days after the service of the 
indictment.  

20. In each case when the indictment is served at the 80th day the defence will have 29 days to 
prepare for trial. There is a body of evidence that supports the view that these 29 days are 
insufficient preparation time for those representing accused indicted in the High Court. This has 
caused many cases to be adjourned to another day because the defence team needs more time 
properly to prepare the case for the accused. For many victims, witnesses and jurors who are present 
in court or on stand-by to attend, this means being told to go away only to come back on some other 
date.   

21. In a case where an accused who has appeared on petition is at liberty, the trial must start 
within a year of the accused’s first appearance on petition, which means in practice that the Crown 
has until the end of 11 months to serve the indictment. Wherever possible, the Crown achieves 
earlier service but trials are still subject to adjournment with all the uncertainty that this entails for 
victims and witnesses. 

22. One of the main aims of this Bill is to introduce certainty into High Court procedure for all 
of those involved in the trial process and to ensure that trials proceed when the parties are ready.  It 
is recognised that the current practices of the High Court do not deliver this. Lord Bonomy 
identified that the trial diet has in effect become a procedural diet where preliminary legal points are 
canvassed and motions to adjourn the trial are frequently made. For those accused who have been 
remanded into custody this frequently results in the 110 days being extended beyond the initial 110 
day period until such time as the defence are fully prepared and both parties ready for trial.  Another 
difficulty leading to adjournments is the non-appearance of key witnesses or the accused himself.   
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DETAILED PROPOSALS 

More thorough preparation of cases 

Improving communication  

23. The Bill introduces measures to improve the communication between the Crown and 
defence at an early stage and to provide an opportunity for them to exchange information to assist 
with the early preparation of cases and to identify those cases which are ready to go to trial. They 
will agree and lodge a record of the state of preparation of the case for the court to consider together 
with a number of other matters before the court appoints the date of the trial. 

24. Pre-trial many issues are raised, the discussion of which can occur very close to the date of 
the trial, often after the witnesses have been cited and a period of court time for the trial has been 
set aside. The Bill will provide an opportunity for these pre-trial issues to be raised and where 
possible resolved prior to the appointment of the trial diet. 

Preliminary hearing 

25. This Bill provides for a new hearing to be introduced into the High Court after service of the 
indictment and the lodging of the record of the state of preparation of the case. This is to be called a 
“preliminary hearing”. The purpose of the hearing is to enable the court to consider before the trial 
many issues that can under the present system lead to the trial being adjourned.  The court will in 
the light of proceedings at the hearing and having ascertained the state of preparation of the case 
appoint an appropriate date for the trial.   

26. At present there is no mandatory pre-trial hearing for cases indicted into the High Court.  An 
indictment is served on the accused intimating the place of trial and requiring the accused to attend 
for trial on the first day of a two week sitting.  There is normally no court appearance before then 
and it is the Crown who decides the place and likely date of the trial. This Bill will give the Court 
and not the Crown the right to decide the date and place of the trial after consideration of 
preliminary issues and the state of preparedness of the parties. 

27. The judge will require actively to “manage” the case at the preliminary hearing. On the basis 
of the record of the state of preparation, the judge will question the parties on such items as what 
evidence has been or can be agreed and whether any changes to the existing bail conditions to meet 
victim or witness concerns may be required. The judge will enquire about the general state of 
preparedness for trial and check the availability of defence counsel for the proposed trial diet. If the 
accused pleads guilty, sentence will be passed or, if necessary, the judge will adjourn for pre-
sentence reports. The record of the preliminary hearing will be part of the formal record of the 
proceedings in the case. 

28. It will be the responsibility of the judge at the preliminary hearing to ensure, so far as 
possible, that any matter that is likely to delay the start of the trial has been resolved before the date 
for trial has been fixed. If this, coupled with the duty to prepare a record of the state of preparation 
and to agree non-contentious evidence, is dealt with in a responsible manner by those concerned, 
trials should be more focussed and fewer members of the public and professional witnesses, some 
living and working in areas remote from the High Court, will be inconvenienced unnecessarily.  
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29. It is also intended that the preliminary hearing should be the occasion when the Court deals 
with any application for special measures under the Executive’s proposals in the Vulnerable 
Witnesses (Scotland) Bill. 

30. The preliminary hearing will become the date to which other periods of notice relate. To 
ensure timely preparation the Crown will require to give notice of additional witnesses or other 
evidential material at least seven days before the preliminary hearing and will only be able to 
introduce such witnesses or material later on cause shown. This should assist in reducing the 
number of adjournments due to crucial evidence requiring defence investigation being submitted 
late and gives the Court a management role in determining what can be admitted late. The defence 
should also give notice of witnesses required or intended to be led by them, productions and special 
defences and similar notices on the same timescale and basis.  

Consultation 

31. Proposals regarding the introduction of preliminary hearings were supported by almost all 
consultees.  Some consultees were of the view that it should be modelled on the first diet procedure 
in the sheriff and jury court where there exists a mandatory first diet before the sitting in which the 
trial is to take place. There was concern - particularly from some of the judiciary - as to the resource 
implications for the High Court. Others stressed that the success of the hearings would depend on a 
pro-active and consistent approach by the bench. Sheriffs Principal and sheriffs had some concerns 
about read-across to the sheriff court, although they felt that in principle solemn procedure should 
be the same in both courts. Organisations representing solicitors and the police were uniformly 
supportive of the proposals.  

Alternative approaches 

32. As indicated above, the proposals in the Bill are a package from which it is impossible to 
detach individual proposals without seriously undermining the effectiveness of the measures as a 
whole.  The preliminary hearing is an essential part of the procedure to ensure that parties are fully 
prepared for trial and to avoid unnecessary last minute adjournments.  

Modernised time limits 

Custody time limit 

33. Under the present law, the time limits for trials under solemn procedure (i.e. jury trials) are 
as follows:  

� where the accused is remanded in custody to await trial, the trial must start within 110 
days of full committal for trial. The prosecution must issue the indictment - the detailed 
charges which the accused has to answer - not less than 29 days before the start of the 
trial. The indictment must, therefore, be issued by the 80th day.  

� in a non-custody case the trial must start within 12 months of the first appearance by the 
accused on petition in respect of the offence. Again, the prosecution must issue the 
indictment not less than 29 days in advance of the start of the trial. 
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34. The consequence of inadvertently breaching either the 110 day time limit or the 12 month 
time limit is that the accused will be free for all time from the charges.  

35. The custody time limit can only be extended by a High Court judge, whether in a sheriff and 
jury or a High Court case. The 110 day or 12 month time limits can be extended by the Court on 
application by the Crown or the defence or both. The Crown can also apply to extend the 80 day 
time limit. 

36. If the Crown fail to bring an accused person to trial within the time defined by statute then 
the person accused of the crime must be released and can never be tried again. This applies 
irrespective of the seriousness of the crime. It also applies where all parties were ready for the trial 
to commence but there has been a simple human error in the calculation of the date.  

37. The 110 day time limit has sometimes been described as the “jewel in the crown” of the 
Scottish criminal justice system. This is because it provides a very tight time limit that ensures 
persons accused of serious crimes are not kept in custody for undue periods in uncertainty about 
their fate.  

38. A long extension of the 110 days is exceptional in Scotland, and confined to highly complex 
cases such as the “Lockerbie” case.  However, short extensions have become much more frequent 
in recent years, particularly in the High Court. As Lord Bonomy found, an extension was granted in 
only 11% of custody cases in 1995, but in 23% of cases in 2001.  Bearing in mind his parallel 
finding that over 55% of all cases were in that year dealt with as a plea of guilty, that is a very high 
proportion.  

39. The Crown almost invariably manages to meet the 80 day deadline for issuing the 
indictment, but is rarely able to issue it far in advance of that point given the scale and complexity 
of the investigation required in High Court cases. This means that, although the defence will have 
been able to precognosce (interview) witnesses on the basis of the Crown’s provisional list and may 
have seen reports and some other case documents, the period available to the defence for much of 
the preparation for trial is normally the 29 days or so between around the 80th and 110th days. 
There are many steps to be taken during that period. The defence has to study the list of witnesses, 
carry out precognitions if appropriate, inspect the productions that will be shown to the jury in 
court, and give notice to the Crown of any special defences or procedural matters that the defence 
wishes to raise. In addition, the Crown may give late notice of particular aspects of evidence such as 
forensic reports which then require to be examined by the defence.  

40. The Executive propose no change to the 80 day limit within which the Crown has to serve 
the indictment. This, rather than the 110 day time limit, is the key “jewel in the crown” in that it 
meets the requirement that an accused person should not lose his liberty for a lengthy period 
without knowing the charges he is to face and when he is to be tried for these crimes.  

41. The Executive propose that the 110 days should run, not to the trial in the High Court, but to 
the preliminary hearing at which the Crown and defence would appear before a judge to discuss 
their readiness to go to trial. The accused would also be required to attend, and would therefore (as 
at present) be brought before the court within 110 days. The trial would have to start within 140 
days.�
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42. The Bill provides a window of an additional 30 days beyond the 110 days within which the 
court must fix a trial diet.  This will ensure there is sufficient time for the parties to complete trial 
preparation including the citing of witnesses, and for court programming. 

The 12 month time limit 

43. The current position in Scots law for solemn cases commenced on petition is that the trial 
must take place within 12 months of the first appearance of the accused before the sheriff. It is 
recognised that it is to the benefit of justice that cases are dealt with while witnesses’ memories are 
still fresh and they are able to provide the best evidence. 

44. A similar problem for defence preparation can arise at the end of the 12 month time limit as 
arises in relation to the 110 day time limit.  The indictment must be issued at least 29 days in 
advance of the trial, leaving the defence with a similar period to complete its preparations for trial. 
While the Crown aspires to issue indictments well in advance of the 12 months, this is not always 
possible and in 2001, extensions of the 12 month time limit were sought in 24% of cases.  

45. The Executive propose that in the High Court there should be a mandatory preliminary 
hearing in petition cases no later than 11 months after first appearance.  This will require the Crown 
to serve the indictment after 10 months and allow the defence a further 30 days to complete its 
preparations for trial. 

Consequence of breaching time limits 

46. Under current provisions where for any reason a trial does not take place within 110 days 
and there has been no extension of the existing time limit the accused is forever free from 
prosecution of the crime. This rule does not take account of the type of crime or the impact on the 
victim when no trial can ever take place. The Bill provides for an accused to be entitled to bail if the 
80, 110 or 140 day limits are breached but the Crown will still be entitled to prosecute providing the 
trial starts within 12 months of the first appearance on petition before the sheriff. 

Extensions and variations of trial date 

47. At present all custody time limits require to be extended by application to the High Court. 
The Bill provides for the sheriff to deal with applications to extend the time limits for cases indicted 
into the sheriff court. 

48. It is recognised that even when trial diets are fixed a problem unforeseen at the preliminary 
hearing could arise. In order to minimise inconvenience to victims and witnesses by waiting until 
the fixed date before putting the trial off until another date the Bill  provides that an application can 
be made to the court to discharge the trial diet and substitute another date. Where parties agree to 
this course, and jointly support any time limit extension which is required in parallel, the Bill 
provides for this procedure to be carried out administratively to avoid costly and unnecessary 
appearances.  

49. The Bill provides a protection to accused, victims and witnesses to ensure that cases set for 
trial are judicially managed. Therefore where parties do not agree to the trial date being altered or 
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where they agree but the court is not satisfied a hearing will be fixed in the case to enable parties to 
explain the position more fully to the satisfaction of the court. 

Consultation 

50. The Faculty of Advocates and some of the judiciary were in favour of the recommendation 
that the 110 day limit should run to the preliminary hearing, with a further 30 days within which the 
Court may fix a trial.  Some other consultees were not persuaded by the arguments and suggested 
that the recommendations for early disclosure be implemented before a decision is made on 
modifications to the time limits. They stressed the importance of early case preparation by both 
prosecution and defence. Some consultees expressed the view that the extension of any custody 
time limit should always be dealt with by the High Court.  

Alternative approaches 

51. As indicated earlier, the proposals in the Bill are a package from which it is impossible to 
detach individual proposals without seriously undermining the effectiveness of the measures as a 
whole.  While it is argued that a preliminary diet is accommodated in the sheriff and jury court 
without extending the 110 days, that does not mean the same is readily possible in the High Court.  
There are additional complexities that have to be accommodated in the High Court, including the 
fact that the location may be remote from the place where the accused is held, and from the home 
base of witnesses and solicitors.  In addition, the attendance of counsel will be required at the 
preliminary hearing.  In the circumstances it is essential to provide some extension of the 110 day 
time limit to ensure that a meaningful preliminary hearing can take place and still allow the defence 
enough time to complete its preparations for a trial, should a trial be necessary.  An extension of 30 
days seems reasonable to ensure that the culture of adjournments is not simply recreated under the 
new time limit.  The aim of the 30 days is to ensure that the need for adjournments is minimised in 
all cases. 

52. There were mixed views from consultees regarding the proposal for bail to be granted when 
a custody time limit cannot be met, rather than the current position of an accused being forever free 
from prosecution in these circumstances.  The Executive considered, however, that this proposal 
struck the right balance between the rights of the accused and the wider rights of society to see these 
accused of serious crimes brought to trial.  Under the provisions of the Bill, if the time limits are 
breached the accused will gain his liberty and the victim will see the matter brought to trial 
providing the trial commences within the 12 month limit. 

53. In petition cases, the initial proposal by Lord Bonomy was that trials should have a 
preliminary hearing within 9 months. For the Crown this would have involved serving the 
indictment at 8 months. There are a number of changes being made in the Crown Office in relation 
to its organisation of solemn work. The Executive consider that the Crown must have the scope to 
manage its limited resources in the most effective manner and that a general deadline of 9 months 
for a preliminary hearing is too onerous for the Crown. The Executive do see the logic in the 
defence having the same minimum preparation time in relation to the 12 month time limit as the 
custody time limit. That is why a limited change is proposed by the Bill to require a preliminary 
hearing at 11 months after the first petition hearing, requiring service of the indictment at 10 
months. 
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Encouragement to early realistic pleas 

54. Under the present law, there are very few fixed formulae for calculating sentences (examples 
being the mandatory life sentence for murder and the mandatory sentence of 7 years for a third 
offence of Class A drug trafficking). The Court of Criminal Appeal does, however, provide a 
mechanism for regulating consistency of sentencing. The convicted person may appeal against 
sentence and the Lord Advocate may also appeal on grounds of undue leniency. The Appeal Court 
may promote consistency through reducing or raising the sentence imposed by the court of first 
instance. The Appeal Court may express an opinion in an appeal against sentence as to the 
appropriate sentence for similar cases (referred to as sentencing guidelines) and the lower courts in 
passing sentence must have regard to any such guidelines. The courts also have a role in 
determining the date on which a sentence is to start to take account of time already spent on remand 
in custody.  

55. The court may also adjust sentences to take account of a plea of guilty. Under the present 
law, in deciding on the appropriate sentence to pass a court may take into account the stage in 
proceedings that the accused indicated his intention to plead guilty and the circumstances in which 
that indication was given. There is no requirement to discount a sentence for an early plea of guilty.   

56. It is the intention of the Bill that early and more thorough case preparation by the defence 
should result in more accused persons and their legal advisers being ready at the preliminary 
hearing stage to take a decision as to whether to plead guilty rather than pleading not guilty and   
proceeding to trial. The Executive recognise, however, that  a decision to plead guilty will not 
always be taken at that stage. Faced with a reasonable prospect of acquittal the accused is likely to 
want to go to trial, but if faced with little or no prospect of acquittal, what the accused wants above 
all is an indication of what sentence is likely to be imposed. The evidence of practitioners suggested 
that accused persons would be more likely to plead guilty at an earlier stage if the sentence was 
likely to be significantly reduced as a result.  

57. If the accused pleads guilty early this spares any victims and witnesses from having to listen 
to or give evidence and the sooner the accused does this the less time the victims and witnesses will 
have to wait in uncertainty.  The Bill amends the current law to clarify this important aspect of 
sentencing. The Bill requires that the court shall (not “may”) take into account the stage in 
proceeding that the accused indicated an intention to plead guilty and the circumstances in which 
that indication was given. Where the court elects to give no discount for a guilty plea then it must 
state its reasons. 

58. The proposal in the Bill should signal to the sentencing judge that he must take account of 
the timing of the plea and the circumstance in which it was given. The Executive do not propose to 
remove the possibility of a discount from pleas on the day of the trial. To spare witnesses the ordeal 
of giving evidence even a plea of guilty on the day of the trial may merit some discount. 

Consultation 

59. Views were mixed. On balance the judiciary wanted the Appeal Court to give clear guidance 
as to what reductions in sentences should be given depending on the timing of the plea. The judges 
considered that any discount that was to be applied should be set down by statute but that there 
should be a separate element that they could impose in relation to the seriousness of the crime and 
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any mitigating factors.  They also wanted the discretion to take the seriousness of the offence into 
account so that a guilty plea would not always merit a discount. Public focus groups favoured an 
increase in sentence for those who pled on the day of the trial. Some others wondered if it was wise 
to discourage sentence discounting for a plea at the trial diet because it at least spared the witnesses 
the ordeal of giving evidence. 

Alternative approaches 

60. An overt system of plea-bargaining was considered and rejected. It did not fit well with our 
model of jurisprudence. Restricting judicial discretion by requiring a discount to be applied was 
also considered but considered inappropriate.  The Executive has decided to remit to a judicially led 
Sentencing Commission the question of whether further measures are needed to promote 
consistency in sentencing.   

Greater certainty that trials will proceed 

Trial diets appointed by the court 

61. An accused person who appears on petition has no certainty about when his trial will 
proceed until he is served with an indictment setting out the charges he will face and the witnesses 
and items the Crown may rely on to prove the case against him. Under current law the date of his 
trial is an uncertain event and the only certain information given to the accused is the place of the 
trial and the sitting during which the trial will take place. The sitting is a period of time that the 
court will be available to hear trials set down for the sitting, which is usually a period of ten 
working days. 

62. The Bill provides for the trial to be appointed by the judge presiding at the preliminary 
hearing. The date will be set by the court in the light of information from the parties as to their state 
of readiness. At the preliminary hearing the court can consider whether the trial is one that should 
be given an early trial date, for example because it involves children or vulnerable witnesses. The 
court will be able either to give a firm trial date on which the case must be considered by the court, 
or a trial date which can be continued administratively for a number of days.  This is to provide 
adequate flexibility while enabling the court to prioritise clearly those cases which must start on a 
particular date.  

Witnesses 

63. There are other factors that can prevent trials taking place when planned.  In particular it can 
happen that there are witnesses who are deliberately avoiding being cited to give evidence or who, 
having been cited, do not appear. Warrants can be issued for the arrest of a witness who either 
avoids citation because he wilfully evades the police, or who once cited does not appear for trial. 
Once arrested the witness must either find financial security for the court to ensure attendance or be 
remanded into custody until their evidence is given. Research conducted on behalf of Lord Bonomy 
indicated that witness problems were the most common cause of adjournments sought by the 
prosecution.  

64. The Bill will provide the solemn courts with the power to grant a warrant before the trial has 
begun for a witness who has deliberately avoided citation and for a witness who has absconded after 
citation. On arrest any such witness will require to appear before the court, which will decide after 
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hearing the parties how best to ensure the attendance of the witness at the trial. It will be able to 
release the witness on bail conditions, as well as having the current options of remanding the 
witness in custody or liberating him or her.  It will no longer, however, be able to require the 
witness to find financial security. 

Trial in absence  

65. Trials can also be delayed because of the non-attendance of reluctant accused. Where this 
happens on the day of the trial it means the attendance of victims and witnesses to give their 
evidence only to find proceedings are abandoned until the accused is arrested whenever that may 
be. Where an accused absconds mid-trial the trial is abandoned until the accused is arrested and 
then the whole trial must start again causing victims to give evidence twice in the same trial. 

66. It has always been clear in England and Wales that the courts have power to continue with a 
trial where the accused absconds during the trial.  The issue of whether the courts in England and 
Wales had this power in cases where the accused absconded before the trial had begun was recently 
considered in the House of Lords case R v Jones [2002] All ER 113.  The House of Lords held that 
the courts in England and Wales did have that power at common law but their discretion should be 
exercised with the utmost care and caution and the judges required to ensure that the trial was as fair 
as circumstances permitted and would lead to a just outcome.  In Scotland, there is no general 
power available to the courts to continue or proceed with a trial in absence.  The 1995 Act expressly 
provides that the accused must be present at his trial except in certain minor summary cases for 
which imprisonment is not available. There are also provisions which allow solemn and summary 
trials to proceed in absence when, after the trial begins, the accused misbehaves such that a proper 
trial cannot take place in his presence and has to be removed from the court. 

67. The Executive consider that it is appropriate to provide the Scottish courts with the same 
flexibility in solemn proceedings as the courts in England and Wales presently have.  The Bill 
therefore provides for a solemn trial to proceed or be concluded in the absence of the accused, on 
the motion of the prosecutor, in circumstances where accused has been properly cited and the court 
considers that it is in the interests of justice to proceed.  It will be for the court to weigh up the 
different factors and it is likely to consider it appropriate to exercise its discretion in this way only 
in limited and exceptional circumstances and after having made strenuous efforts to find the 
accused.  The Bill makes provision for the court to appoint a legal representative to act in the 
accused’s best interests. It also provides that the notice accompanying an indictment which cites an 
accused to appear before the court (in the High Court at a preliminary hearing, in the sheriff court at 
a first and trial diet) will state clearly the potential consequences of non-appearance. 

Consultation 

68. With the exception of trials in absence these proposals were uncontroversial. In relation to 
bail for reluctant witnesses some consultees asked that consideration be given to those witnesses 
who were in fear of the accused. In relation to trials in absence the fundamental right of an accused 
to be present during his trial was stressed by consultees. 
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Alternative approaches 

69. At present the only way of dealing with uncooperative witnesses is to remand them into 
custody, sometimes to an uncertain date with no time limit, or to require them to find financial 
security. These options were considered to be too stark. Bail for reluctant witnesses enables the 
court to consider the individual circumstances of the witness with the full range of bail options 
available. This will enable the court to keep some central control without the need for the witness to 
be taken into custody. 

70. In relation to trials in absence of the accused the Executive have considered how best to 
balance the rights of victims with the right of the accused.  Witnesses and victims must suffer the 
uncertainty of when a trial will proceed when the accused has not appeared for trial and a warrant 
has been taken for his arrest.  If the accused chooses not to appear for trial after all the evidence has 
been concluded then the trial has to be abandoned and on arrest the Crown must start again and the 
witnesses give evidence again.  This would seem unjust particularly where the accused has 
deliberately tried to frustrate justice by his non-attendance. The Executive have therefore concluded 
that the provisions in the Bill, which ensure that the accused will be legally represented in any trial 
in absence and that the potential consequences of non-attendance will be spelled out early in the 
process, strike the right balance in this difficult area.  

Electronic monitoring on bail 

71. The policy intention is to make legislative provision to empower the court in summary and 
solemn proceedings to impose electronic monitoring of an accused as a condition of bail to replace 
custodial remand in appropriate circumstances.  The provisions are intended to offer an additional 
bail condition in cases where the court would otherwise have remanded the accused in custody not 
as an additional measure in cases where the individual would, in any case, have been granted bail.  
It is the intention to pilot the provisions.  Electronic monitoring will be used to monitor compliance 
of the restriction to a specified place or from a specified place.  The arrangements will build on the 
arrangements already in place under provisions in the Criminal Procedure (Scotland) Act 1995 for 
the electronic monitoring of restriction of liberty orders.  

Consultation 

72. Restriction of liberty orders (RLOs) were piloted in Scotland from 1997.  A positive 
evaluation of the pilot projects in 2000 was followed by a consultation on the future use of 
electronic monitoring in Scotland later that year.  As a result, the Scottish Ministers decided to 
make RLOs available to courts across Scotland from May 2002.  This has established a national 
infrastructure for electronic monitoring in Scotland which supports its further uses.  Those 
responses which commented on the consultation paper’s consideration of extending the use of 
electronic monitoring as a condition of bail were largely supportive but raised the issue that 
electronic monitoring might be used in cases where bail would normally be granted.  With the 
infrastructure in place and experience of the use of electronic monitoring growing, the conditions 
now exist to proceed to make provisions for electronic monitoring as a condition of bail.  
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Alternative approaches 

73. Research commissioned by the Justice Department into the operation of bail and remand in 
the context of the rising remand population in Scottish prisons, considered alternative approaches.  
Interviewees supported the use of electronic monitoring as a useful additional option for the courts. 
The main alternative would be the use of custodial remands which, if they continue to increase, 
would put further pressure on prison numbers. 

74. Lord Bonomy suggested that the Executive should introduce electronic monitoring of 
reluctant witnesses.  The White Paper noted that while in time electronic monitoring of witnesses 
might be an option, the Executive did not intend to use it in the short term.  The Bill provides for 
electronic monitoring of persons on bail which could be used for reluctant witnesses, as and when 
appropriate practical arrangements are made.  

Supporting victims and witnesses 

75. The preliminary hearing is a key tool for improving the experience of vulnerable people who 
have to come to court. At this hearing the special measures required by witnesses to deliver their 
evidence would be considered and agreed in advance of the trial diet. 

76. Witnesses and victims may become anxious at the prospect of meeting the accused within 
the confines of the court building. The preliminary hearing will address what additional measures 
may be required in relation to the terms and conditions of any bail order an accused person must 
comply with, which could include measures to avoid the accused meeting up with victims and 
witnesses.  

Consultation 

77. There was general support in consultation for the proposals to introduce certainty into the 
system particularly for vulnerable witnesses and victims and how best to deliver their evidence. 
There was general support also for more people management within the confines of the court to 
reduce the trauma of meeting the accused and his friends and family within the confines of the 
court. 

Alternative approaches 

78. Consideration was given to how best to limit the opportunity for victims and accused to 
meet in the court building prior to trial. It was thought that to make it a condition of bail that an 
accused attends 45 minutes before court to sit in a bail room for bail accused (as Lord Bonomy 
proposed) was unworkable. Court buildings vary in relation to accommodation. The accused would 
require separate accommodation and would require supervision.  Accommodation for accused 
persons would be competing with the provision of accommodation for vulnerable witnesses and 
there are issues about enforcing compliance. 

79. It is recognised that not every case will present with these problems and also that the 
circumstances surrounding the accused’s bail may require further consideration at the preliminary 
hearing. The Bill provides that the court will at the preliminary hearing review the bail position, and 
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it will therefore be able to make changes to bail conditions to protect victims and witnesses.  A trial 
diet appointed by the court should, in itself, help reduce the number of opportunities for accused 
and witnesses to meet.  Once the trial has started then the trial judge has discretion to consider what 
is required on a day to day basis as the trial proceeds.  

EFFECTS ON EQUAL OPPORTUNITIES, HUMAN RIGHTS, ISLAND COMMUNITIES, 
LOCAL GOVERNMENT, SUSTAINABLE DEVELOPMENT ETC. 

Impact on equal opportunities 

80. The policy is designed to promote the best interests of justice and to introduce certainty into 
the High Court to the benefit of victims and witnesses while fully maintaining the right of the 
accused to a fair trial. The interests of justice require equal treatment of all those involved in the 
criminal justice process.  Like cases should be treated alike.  However it is also recognised that 
different groups may require special consideration to ensure that they can give their best evidence.  
The Bill enables special consideration to be given to the needs of different groups at a preliminary 
hearing so that the court is ready to meet these needs on the day of the trial.  This opportunity does 
not exist at present in the High Court. The proposals will therefore be of benefit to victims of sexual 
crime, child witnesses, elderly or frail witnesses or those with a mental disorder or disability, and 
those whose first language is not English, as well as any other special group. 

Impact on human rights 

81. As a consequence of the creation of the preliminary hearing, section 4 of the Bill prevents 
the accused from conducting his case in person at the preliminary hearing if he is accused of certain 
sexual offences or the case involves vulnerable witnesses.  As in relation to the existing restriction 
for solemn High Court cases that was introduced by the Sexual Offences (Procedure and Evidence) 
(Scotland) Act 2002, the Executive do not consider that these further changes infringe the accused’s 
right to a fair trial.  The underlying purposes remain greater protection to the right of witnesses to 
respect for their private and family lives and the provisions seek to achieve a reasonable balance 
between the rights of the accused and the rights of witnesses. 

82. In relation to trials in absence, the provisions in the Bill in section 11 raise issues in 
connection with the rights of the accused under Article 6 of the ECHR.  Article 6 confers a right to 
a fair trial, and in terms of the ECHR jurisprudence that includes a right of the accused to be present 
at and to take part in a hearing into his case that is adversarial in nature. The European Court of 
Human Rights has not found a breach of the ECHR where a defendant, fully informed of a 
forthcoming trial, has voluntarily chosen not to attend and the trial has continued.   

83. Further there is nothing in the Strasbourg jurisprudence to suggest that a trial of a criminal 
defendant held in his absence is inconsistent with the ECHR (see Lord Bingham in R v Jones 
[2002] All ER 113).  The Executive consider that the ECHR case is strengthened if it can be 
demonstrated that there has been an unequivocal waiver of the accused’s right to appear and 
accordingly has made provision requiring the accused to be informed of the possibility of trial in 
absence when he is served with the indictment.  The Executive have also considered it appropriate 
to require the courts to appoint a legal representative to act in the accused’s best interests so that the 
fairness of the proceedings can be monitored. 
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84. The provisions that allow bail conditions to be monitored electronically where bail is 
granted to the accused or reluctant witnesses raise Article 8 issues.  The Executive consider that the 
provisions are justified as necessary for the pressing social needs of prevention of disorder or crime 
and the protection of the rights and freedoms of others.  The power to impose remote monitoring is 
judicially controlled and there is provision for review by the court.  The proportionality of remote 
monitoring of bail conditions would depend upon the facts and circumstances of each particular 
case. 

Impact on island and rural communities 

85. The Executive consider that the Bill has no disproportionate effect on island or rural 
communities. The Bill retains the flexibility for cases to be moved to different court buildings, 
which may be more appropriate for certain accused who require to attend preliminary hearings in 
Edinburgh and Glasgow. 

Impact on local government 

86. The Bill will not have a significant impact on local government. More focussed trial 
preparation and a fixed and certain trial date should reduce the numbers of police officers attending 
court unnecessarily. 

Impact on sustainable development 

87. The Bill will have no negative impact on sustainable development. 
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Justice 1 Committee 
 

2nd Report, 2004 (Session 2) 
 

Criminal Procedure (Amendment) (Scotland) Bill 
 
The Committee reports to the Parliament as follows— 

 
Introduction and background 

1. The Criminal Procedure (Amendment) (Scotland) Bill is part of Executive's 
commitment, as set out in “A Partnership Agreement for a Better Scotland” to 
reforming the courts and legal system to deal with cases more efficiently.  The 
Criminal Procedure (Amendment) (Scotland) Bill ("the Bill"), amends the 
Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”).  It is intended to 
introduce greater certainty into High Court of Justiciary (the High Court) 
proceedings, helping to develop a more managed system with emphasis on 
better communication between prosecution and defence and earlier preparation 
by both parties.1    

2. Detailed provisions of the Bill seek to: 

• introduce a mandatory preliminary hearing in High Court proceedings 
so that the court may ascertain the readiness of parties to go to trial;   

• increase the time limits for  solemn proceedings to ensure adequate 
time for preparation of the defence case; 

• replace the present system of trials within sittings with a system of 
trials on dates appointed by the court, to create greater certainty for 
all who have to attend, especially witnesses; 

• remove the provision whereby an accused person may escape 
prosecution for all time because of a technical breach of custody 
time limits; 

• clarify the provisions whereby the court may reduce a sentence in 
recognition of a guilty plea by the accused to encourage earlier 
realistic pleas; 

• give the court power to proceed with a solemn trial in the absence of 
the accused; and  

                                            
1 Criminal Procedure (Amendment) (Scotland) Bill, SP Bill 10-PM, Policy Memorandum, page 1, 
para 2 
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• enable action to be taken to ensure the attendance at court of 
“reluctant witnesses”. 

 
3. Although focusing upon the High Court, the Bill also contains proposals 

affecting criminal cases dealt with by the Sheriff Courts under solemn 
procedure, such as a provision for an increase in the power of a sheriff to 
impose extended sentences in certain cases.  The Bill also contains some 
provisions which are relevant to both solemn and summary procedure cases, 
such as those relating to bail conditions. 

4. Some of the key proposed reforms are not included in the Bill.  These include 
plans for early disclosure of evidence to the defence and managed meetings 
between the prosecution and the defence prior to the preliminary hearing.  The 
Committee has scrutinised these provisions which are fundamental to the 
successful implementation of the proposed reforms.  

5. The Bill also relates to the proposal to bring into force section 13(1) of the 
Crime and Punishment Act 1997, which has the effect of increasing the 
custodial sentencing power of a sheriff sitting with a jury from three to five 
years.  The Executive intends to implement this provision by commencement 
order.2  The Committee also examined this provision in some detail.   

6. The Bill is the result of extensive consultation.  Lord Bonomy carried out a 
review of the High Court at the request of the Scottish Executive.  He produced 
a report, “Improving Practice: 2002 Review of the Practices and the Procedures 
of the High Court of Justiciary” (“Lord Bonomy Report”) which was published for 
consultation on 11 December 2002.  The report sets out various 
recommendations, some but not all of which would require legislation.  A 
summary of the Consultation responses was published on 15 July 2002.3  On 
the basis of this review and the subsequent consultation, the Executive 
published a White Paper, “Modernising Justice in Scotland: The reform of the 
High Court of Justiciary”.4  The Criminal Procedure (Amendment) (Scotland) 
Bill, as introduced to Parliament on the 7 October 2003, for the most part 
reflects Lord Bonomy’s recommendations.  The Executive’s approach does, 
however, depart from Lord Bonomy’s package of measures in some areas, 
such as disclosure, police witness statements, uncontroversial evidence, time 
limits and legal representation in the Sheriff Court.  These are identified in this 
report. 

7. The Committee welcomes the extensive preparatory work carried out in 
advance of the introduction of the Bill.  Lord Bonomy’s review was extremely 
thorough and gave those with an interest in High Court business an opportunity 
to input their views.  The White Paper offered a second opportunity for people to 
make representations.   

                                            
2 Criminal Procedure (Amendment) (Scotland) Bill, SP Bill 10-EN, Explanatory notes, para 135 
3 Improving Practice: A Summary of Responses to the Consultation on the 2002 Review of the 
Practices and Procedure of the High Court of Justiciary.  
Available at: http://www.scotland.gov.uk/library5/justice/rppi-29.pdf  
4 Modernising Justice in Scotland: the Reform of the High Court of Justiciary.  Available at: 
http://www.scotland.gov.uk.library5/justice/mjis-00.asp 
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Evidence taken by the Committee 

8. The Justice 1 Committee issued a call for written evidence on the Bill and 
received twenty-nine responses.  The Committee also heard oral evidence over 
six sessions from the Scottish Executive Bill Team; the Crown Office and 
Procurator Fiscal Service (COPFS); Elaine Samuel, University of Edinburgh; the 
Scottish Court Service; the Law Society of Scotland (Law Society); the Scottish 
Law Agents Society; the Association of Chief Police Officers in Scotland 
(ACPOS); the Association of Scottish Police Superintendents (ASPS); the 
Scottish Police Federation (SPF); the Sentencing Advisory Panel; the Scottish 
Human Rights Centre; Professor Peter Duff, University of Aberdeen; the 
Scottish Legal Aid Board (SLAB); the Faculty of Advocates; Rape Crisis 
Scotland; Victim Support Scotland; Safeguarding Communities-Reducing 
Offending (SACRO); the Procurators Fiscal Society; a researcher from School 
of Legal Studies and the Director of Regional Research Institute, 
Wolverhampton University; and the Deputy Minister for Justice (the Minister). 

9. The Committee has found scrutinising this Bill, which amends the 1995 
Act, to be a complex piece of work.  The Committee has made a great 
effort to gain an understanding of the current procedures in the High 
Court and the Sheriff Court.  To inform our work, we carried out a number 
of informal evidence gathering sessions with Lord Bonomy, the Sheriffs’ 
Association and the Executive Bill Team.  The Committee held a seminar 
with practitioners from the defence and prosecution to consult them on 
how the proposals would operate in practice.  Visits to the High Court in 
Glasgow and Edinburgh helped members to familiarise themselves with 
High Court procedure and practice and Committee members had an 
opportunity to discuss the proposals informally with the judiciary. 

General reaction to the Bill 

10. Almost without exception, the aims of the Bill were widely welcomed in both 
written and oral evidence to the Committee.  The Sheriffs’ Association 
supported the aims and objectives of legislation.5  The Law Society believes 
that the aims of the Bill are positive and supports an “efficient and fair system”6 
as does the Faculty of Advocates.7  The proposed reforms were also welcomed 
by the police organisations.8  Similarly SACRO welcomed the aim of the Bill to 
“reduce delays and inefficiencies”.9  Many witnesses provided the Committee 
with comments on how the detailed proposals contained within the Bill will work 
in practice.  Evidence received by the Committee was invaluable in helping it 
carry out its assessment of whether the proposals are indeed workable.  

Present system of scheduling High Court business 

11. The High Court, although based in Edinburgh, moves to different locations in 
Scotland to hear cases.  Business is usually set down for a fortnight, called a 

                                            
5 Sheriffs’ Association, Annex E, Other Written Evidence, 8 December 2003 
6 Law Society of Scotland, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 261 
7 Faculty of Advocates, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 393 
8 Police Organisations, Justice 1 Committee, Oral Evidence, 10 December 2003, OR Col 303 
9 SACRO, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 438 
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sitting.  In Glasgow these fortnightly sittings are continuous.  This is because 
Glasgow deals with the greatest volume of business.10  It is for the Crown to 
prepare a list of cases for each sitting which will include the time and the 
provisional date on which the case will be called.  The Crown also prioritises 
cases for that sitting.  There is a level of uncertainty with the present system.  
Cases are often adjourned or delayed for various reasons which have been 
identified by the Committee and are examined in detail in this report.   

Level of business 
12. Lord Bonomy’s report demonstrated that there has been a steady growth in 

High Court business.11  Research published as part of the report found that, 
between 1995 and 2001, there was a twenty-three per cent increase in the 
number of new indictments passing through the High Court, from 1,195 to 
1,468.  The research indicated that most of this increase was caused by a 
particularly large increase in the number of indictments for offences under the 
Misuse of Drugs Act 1971.12 

Adjournments 
13. Research carried out for the Bonomy Report found that in thirty-three per cent 

of High Court cases listed in 2001 the trial was adjourned at least once.13  
Victim Support Scotland highlighted to the Committee that in Glasgow High 
Court last year fifty-six per cent of trials were adjourned, and knew of a case 
which had been adjourned twenty-three times.14  Cases can be adjourned for a 
number of reasons.  The research published as part of the Bonomy Report 
found that one of the main reasons advanced by the Crown for seeking an 
adjournment was “problems with witnesses” or “pressure of court business”.  
Another cause for adjournment is late pleas.  Sometimes a plea will be tendered 
just before a case is called while other cases may have to be adjourned or 
postponed to a later date15 (sixty-two per cent of High Court cases in 2001-02 
concluded with a plea at the trial diet).16  In his report, Lord Bonomy explained 
that adjournments can cause anxiety and distress for victims and witnesses and 
“undermine public confidence in the criminal justice system”.17   

Delay 
14. The Scottish Court Service stated that the most common cause for “churning of 

cases” is issues relating to the preparation of either the prosecution or the 
defence case that need to be resolved.18  This can include late submission of 

                                            
10 Criminal Procedure (Amendment) (Scotland) Bill, SP Bill 10-PM, Policy Memorandum, pages 3-
4, para 17 
11 Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary, 
page 11, para 4.1-2 
12 Criminal Procedure (Amendment) (Scotland) Bill, SPICe briefing, 03/87, 31 October 2003, page 
9 
13 Criminal Procedure (Amendment) (Scotland) Bill, SPICe briefing, 03/87, 31 October 2003, page 
9 
14 Victim Support Scotland, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 429 
15 Scottish Court Service, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 243 
16 Criminal Procedure (Amendment) (Scotland) Bill, SPICe briefing, 03/87, 31 October 2003, page 
7 
17 Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary, 
page 13, para 4.10 
18 Scottish Court Service, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 242 
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evidence by the Crown or the defence.  The Committee has found that although 
it tends to be the defence which requests more adjournments, this can often be 
due to late submission of evidence by the Crown.  As discussed later in this 
report, evidence can be submitted late by the Crown for a number of reasons 
including late receipt of forensic reports and difficulties in securing the 
attendance of witnesses. 

More thorough preparation of cases 

15. The Bill introduces measures which depend upon improved communication 
between the Crown and defence at an early stage and measures which provide 
an opportunity for them to exchange information to assist with the early 
preparation of cases and to identify those cases which are ready to go to trial.  
The main provision in the Bill aimed at achieving this is the preliminary hearing.  
However, there are other proposals which are not contained within the Bill 
which are key to the success of the preliminary hearing.  These measures are 
part of a package and include early disclosure of evidence and managed 
meetings between the Crown and the defence. 

Early disclosure of evidence 

16. Lord Bonomy stated that in order to prepare their case and advise their client 
what plea to tender, defence lawyers need notice of the case to be presented 
against the accused.19  He recommended that the Crown should routinely issue 
a provisional list of witnesses to the defence shortly after completion of initiating 
petition procedure in the Sheriff Court; provide to the defence information about 
material developments in the investigation of the case as they occur and access 
to all relevant evidence as it becomes available; supply a copy of the indictment 
and all documentary productions and any other evidence.20   

17. Although at one time it was suggested that the Crown was under no legal 
obligation to disclose any information to the defence beyond those matters 
which the Crown is required by statute to provide,21 it is now accepted that the 
right to a fair trial requires the Crown to disclose to the defence “all material 
evidence for or against the accused”.22  The High Court has expressed the view 
that the law of Scotland is consistent with this principle.23  Where the defence 
wish to have access to documents not released to them,24 they may apply to 
the High Court for an order for their delivery.  Where the defence seek such an 
order they must be in a position to explain to the court the basis on which the 

                                            
19 Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary, 
page 35, para 7.2 
20 Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary, 
page 116, Recommendations 2(b) – (e) 
21 See Higgins v HM Advocate 1990 SCCR 268.  In HM Advocate v Ward 1993 SCCR 595 the 
Crown expressly dissociated itself from the observations  
22 See Edwards v United Kingdom (1992) 15 EHRR 417, European Court of Human Rights.  The 
Court has linked this right to the principle of “equality of arms” which forms part of the right to a fair 
trial under article 6(1) and the right of the accused to have adequate time and facilities to prepare 
his defence: Jespers v Belgium, Application No. 8403/78, (1981) 27 DR 61.  See also Bendenoun v 
France (1984) 18 EHRR 54.   
23 McLeod v HM Advocate (No 2) 1998 JC 67.   
24 Whether in the hands of the Crown or a third party. 
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material is sought, and the court will not grant such an order unless it is satisfied 
that it will serve “a proper purpose” and that it is in the interests of justice to 
produce what is sought.  In particular, the High Court has said that it must be 
satisfied that an order for the production of evidence “would be likely to be of 
material assistance to the proper preparation or presentation of the accused’s 
defence”.25 

18. A great deal of evidence received by the Committee has emphasised the 
importance of early and full disclosure of evidence by the Crown to the defence 
in ensuring early preparation of cases.  Currently, the Crown has a legal duty to 
disclose evidence that may exculpate the accused or undermine the Crown 
case.  When serving an indictment the Crown has to attach a list of witnesses it 
intends to cite.  The Committee heard in evidence that some cases may have 
over one hundred witnesses listed.26  The Crown also provides the defence with 
copies of productions.  However, requests for disclosure before the service of 
the indictment are responded to on a case by case basis.27 The Procurators 
Fiscal Society confirmed that disclosure does not happen in a consistent 
manner in the present system.28   

19. The Law Society told the Committee that defence preparations are delayed 
when lists of witnesses are supplied with no indication of the key witnesses.29  
This list may also change adding delay.30  The Scottish Human Rights Centre 
referred to there being a culture of mistrust to some extent, “the Crown likes to 
ensure that it knows exactly what witnesses will say before it even tells us that 
the witnesses exist”.31  The Law Society wants to go further and believes that 
“the Crown should be required at an early stage to provide the defence with 
statements of witnesses who are listed on the provisional list of witnesses and, 
subsequently on service of the indictment, with statements that were not 
previously provided”.32  It should be noted, however, that identification of key 
witnesses on the list is a different issue from full disclosure of police witness 
statements which are not currently routinely disclosed.  Issues related to 
provision of police witness statements are discussed later in this report. 

20. The Bill does not implement the recommendations made by Lord Bonomy on 
the practice of disclosure.  The Minister told the Committee that legislation was 
not always the best way to deliver change.  Protocols and practice notes would 
deliver disclosure in practice as “we want to retain flexibility in the system”.33  
The Crown Office accepts the need for improved disclosure to the defence.  It 
has given a commitment to publish a practice note formalising the 

                                            
25 McLeod v HM Advocate (No 2) 1998 JC 67.  See also Maan, Petitioner 2001 SCCR 172. 
26 Scottish Executive Bill Team, Justice 1 Committee, Oral Evidence, 26 November 2003, OR Col 
199  
27 COPFS, Justice 1 Committee, Justice 1 Committee, Oral Evidence, 26 November 2003, OR Col 
224 
28 Procurators Fiscal Society, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 445 
29 Law Society of Scotland, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Cols 262-3 
30 Faculty of Advocates, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 409 
31 Scottish Human Rights Centre, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 
344 
32 Law Society of Scotland, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 262 
33 Deputy Minister for Justice, Justice 1 Committee, Oral Evidence, 14 January 2004, OR Col 486 
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arrangements for the provision of information to the defence which will cover 
procedures in relation to the early provision of copy witness statements taken 
by the police and the early provision of significant documents.34   

21. Without early disclosure the Law Society is concerned that the key provisions 
of the Bill relating to preliminary hearings will not be effective.35  The Society 
therefore believes that provisions relating to early disclosure must be “laid out 
clearly in the Bill”.36  The Scottish Law Agents Society37 and the Scottish 
Human Rights Centre38 also support a statutory provision.   

22. The Committee agrees that early disclosure is key to ensuring early 
preparation of cases but is not convinced that a practice note can 
guarantee the delivery of early disclosure.  The Committee also 
recognises that if provision for early disclosure were enshrined in 
legislation it would have to specify the consequences of breaching such a 
provision.  There would have to be safeguards in the interests of justice to 
ensure that failure by the Crown to provide early disclosure could not 
result in the case being abandoned, but that the defence could force the 
issuing of relevant information.   

23. The Committee recommends that the Executive should consider inserting 
a provision in the Bill which would closely reflect Lord Bonomy’s 
recommendation that the Crown should “provide to the defence 
information about material developments in the investigation of the case 
as they occur and let them have access to all relevant evidence as it 
becomes available”.39  In the event that this provision is not inserted in 
the Bill, the Committee seeks a guarantee that the ethos of and the 
requirement for early disclosure will be clearly set out in the Crown Office 
practice note.   

Police witness statements 
24. Police witness statements are not currently routinely issued to the defence.  

Evidence to the Committee highlighted the question of whether police witness 
statements should be disclosed to the defence by the Crown.  Defence 
practitioners told the Committee that it is desirable to have early and prompt 
disclosure of “what was actually said to the police at the time of giving a 
statement”.40  Professor Duff expressed a strong view that there should be full 
disclosure of police witness statements.41  The Law Society concurs.  The 
Society said that under current legislation, both parties in the criminal system 
are entitled to put inconsistent previous statements to a witness.  It is for the 

                                            
34 COPFS, Annex D, Associated Written Evidence, paras 7 & 8 
35 Law Society of Scotland, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 265 
36 Law Society of Scotland, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 262 
37 Scottish Law Agents Society, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 
284 
38 Scottish Human Rights Centre, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 
349 
39 Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary, 
page 116, Recommendation 2(c) 
40 Justice 1 Committee, Annex F, Seminar with Legal Practitioner, 9 January 2004 
41 Professor Peter Duff, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 368 
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jury to decide what weight it attaches to any discrepancy and it is for the judge 
and the advocate depute to bring out in evidence that the statement was given, 
for example, when the witness was extremely distressed.42 

25. In his report, Lord Bonomy confirmed that there is currently no standard 
practice in the use of witness statements, but that it is becoming “increasingly 
common” for copies of some statements in the case to be either lodged in court 
as productions or given to the defence.  He explained that some witness 
statements are signed by the witnesses and others are not and that witnesses’ 
expectations of the use that will be made of their statements vary.43 

26. The Crown Office accepts that it would be good practice to disclose witness 
statements although it is concerned that a “quality product” should be disclosed.  
It confirmed that it has been discussing with ACPOS how the police can 
improve their statement taking “so that we have something that we and the 
defence can rely on”.  The final outcome will be an agreed protocol with the 
police about the format and content of statements and about the way of 
authenticating them.44  In relation to statements made by vulnerable witnesses, 
the Crown Office said that it would want to precognosce them first and address 
protection issues and in some circumstances might not want to disclose a 
statement or parts of a statement.45 

27. Police evidence suggests that the subject of improving the quality of police 
witness statements has been discussed with the Crown Office “for decades”.46  
This was confirmed by Lord Bonomy who said that discussions have been 
ongoing for “more than 25 years”.47  ACPOS expressed concern that 
statements obtained by the police are “occasionally relied upon too heavily” and 
believes that “it does not seem to be a logical conclusion that the police service 
is the best agency to prepare court-ready evidence”.  ACPOS claimed that a 
precognition taken by the Crown Office “should surely be more valuable to a 
court in its pursuit of truth than the scribble that a police officer has made in his 
notebook on the rainy street corner”.48  ASPS would have “a difficulty with our 
requiring police officers to take very detailed statements in every situation”.49   

28. In relation to police organisations’ concern about the quality of statements, 
Professor Duff informed the Committee that police statements are routinely 
disclosed in England and suggested that the quality of these statements did not 
differ greatly from the quality of those taken in Scotland.50  He made the point 

                                            
42 Law Society of Scotland, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Cols 262-3 
43 Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary, 
page 35, para 7.4 
44 COPFS, Justice 1 Committee, Oral Evidence, 26 November 2003, OR Cols 225-6 
45 COPFS, Justice 1 Committee, Oral Evidence, 26 November 2003, OR Col 227 
46 ACPOS, Justice 1 Committee, Oral Evidence, 10 December 2003, OR Col 311 
47 Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary,, 
page 35, para 7.5 
48 ACPOS, Justice 1 Committee, Oral Evidence, 10 December 2003, OR Cols 311-12 
49 ACPOS, Justice 1 Committee, Oral evidence, 10 December 2003, OR Col 313 
50 Professor Peter Duff, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 368 
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that “disclosure would have the effect of improving the quality of police 
statements”.51 

29. Concerns were raised by Scottish Women’s Aid about the early release of 
“significant documents” to the defence.  Scottish Women’s Aid is concerned that 
witnesses may be subject to a greater risk of intimidation and that early 
notification of information could give rise to protection issues.  Also highlighted 
was the possibility that the prosecution’s case could be compromised, as this 
would provide an opportunity for the defence to “ambush” the prosecution.  In 
relation to vulnerable witnesses, Scottish Women’s Aid thought there may be 
issues relating to safeguarding the whereabouts of these witnesses.52 

30. Lord Bonomy stated that many problems remain in relation to the form of 
statements and the impact of any changes in practice.  He believed that “a 
concerted effort should now be made to resolve this issue once and for all”.53  
He recommended that a working party should be set up to review how witness 
statements are taken and the circumstances in which they might be disclosed to 
the defence.54  The Minister is “not persuaded that we need to set up working 
parties if there are other ways of achieving the same thing”.  If conclusions 
cannot be reached or there was still uncertainty, the Minister gave a 
commitment to reconsider the need for a working group.55  

31. The Committee believes that there remains some confusion in relation to 
police witness statements.  It is vital that the purpose of a police witness 
statement is clear from the outset.  It must be established whether these 
statements are intended to be used in court for a completely different 
purpose from precognition statements.  If they are to serve different 
purposes, that must be made clear to the witness and the professionals 
involved in taking the statements.   

32. The Committee welcomes the ongoing discussions between the Crown 
Office and ACPOS in relation to police witness statements, but 
recommends that the Executive should set up a working party 
immediately.  As recommended by Lord Bonomy, the working party 
should include representatives of the Scottish Executive Justice 
Department, the Crown Office, ACPOS, and professional bodies 
representing criminal practitioners.  The working party should examine 
the purpose of police witness statements and the separate legal purpose 
of precognition.  It should also examine the quality of police witness 
statements and the impact on the victim of early disclosure of their 
statement to the defence.  The working party should conclude its 
deliberations before this Bill has completed its passage through the 
Parliament.   

                                            
51 Professor Peter Duff, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 369 
52 Scottish Women’s Aid, Annex E, Other Written Evidence, para 3 
53 Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary, 
page 36, para 7.5 
54 Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary, 
page 116, Recommendation 2(a). 
55 Deputy Minister for Justice, Justice 1 Committee, Oral Evidence, 14 January 2004, OR Col 485 
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Reciprocal disclosure 
33. Currently, the defence has to intimate to the Crown the lists of defence 

witnesses and the lists of productions that it will use in evidence to the extent 
that this information is not already contained within the Crown’s lists.  There is 
also a statutory requirement to lodge notices of special defence, such as alibi or 
incrimination.  This is required to be done ten clear days in advance of the trial, 
subject to exception on cause shown.  The Law Society considers it fair that 
advance notice is given to the Crown of this information but argues that to go 
further might encroach into areas of legal professional privilege and 
confidentiality.56  This view is shared by the Scottish Human Rights Centre57 
and the Faculty of Advocates58 who are also against reciprocal disclosure on 
the grounds that it may breach their duty to their client.  The Minister advised 
that because of confidentiality issues, the proposals for early disclosure were 
focused on the Crown.59  

34. The importance of early disclosure of evidence by the Crown has been 
strongly emphasised in evidence as being the key to ensuring the 
effectiveness of the new procedures.  It is clear that the onus is on the 
Crown to deliver disclosure as there is a general principle in Scots law 
that the Crown must prove the guilt of the accused beyond reasonable 
doubt.  As pointed out by the Faculty, “the right of the defence to remain 
silent is enshrined in law and convention”.60  The Committee’s view is that 
it is therefore inappropriate for the line of defence to be disclosed in 
advance.  However, the Committee considers that there should be a 
corresponding requirement for the defence to commit to a new culture of 
openness, whilst respecting the principles of client confidentiality.  In 
addition to the statutory requirements on the defence to disclose certain 
information, such as lodging notice of special defence, the Committee 
considers that a provisional list of defence witnesses should be routinely 
disclosed to the prosecution as early as possible.   

Managed meetings 

Purpose of managed meetings 
35. Lord Bonomy recommended that in the week before the preliminary diet, 

parties should be obliged to meet, or communicate in some other way, to 
discuss any issues which require resolution if the case is to be disposed of, or a 
trial diet assigned, at the preliminary diet.  The outcome of the meeting should 
be recorded and a record thereof produced to the court.61  This is referred to as 
“the managed meeting”.   

36. It was stressed in evidence that the managed meeting plays a key role in 
preparation for trial.  The Crown Office told the Committee that the success of 

                                            
56 Law Society of Scotland, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 265 
57 Scottish Human Rights Centre, Justice 1 Committee, Oral Evidence, 17 December 2003, OR 
Cols 351-2 
58 Faculty of Advocates, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Cols 407-8 
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the preliminary hearing will be “contingent on an effective managed meeting or 
discussion between the Crown and the defence”.62    

37. The Law Society63 and SLAB64 consider that managed meetings should take 
place between the Crown and defence at as early a stage as possible to assist 
in focusing issues in dispute prior to the preliminary hearing.  It is understood by 
the Crown Office that matters such as the parties’ state of preparedness, which 
witnesses will be required for the trial or negotiating or tendering a plea will be 
addressed at the managed meeting.65  It sees the main challenge to be 
ensuring that the meeting is meaningful, not just a formality of filling in a form 
jointly.66  

Format of managed meetings 
38. The Executive envisaged that the managed meeting would not have to be face-

to-face.  It believes that it could be achieved by electronic communication or by 
telephone.  As there could be a high number of parties involved, a flexible 
approach was considered appropriate.67  However, evidence gathered by the 
Committee suggests that face-to-face meetings were generally considered the 
optimum format.  The Law Society was strongly in favour of this format, “we are 
kidding ourselves on if we think those meetings can be done by phone or 
email”.68  The Scottish Human Rights Centre69 and SLAB70 agree that face-to-
face meetings would be beneficial.  It should be noted however that the 
potential volume of meetings gave rise to concern from both prosecution and 
defence practitioners.  Practitioners believe that in order to ensure that the 
meetings happen they should be diarised, and some were concerned about the 
distance they would be required to travel to attend face-to-face meetings.71 

Should the provision be in the Bill?  
39. Lord Bonomy recommended that the managed meeting should be 

mandatory.72  The Law Society supports this view.73 However, managed 
meetings are not provided for in the Bill.  The Executive sees them as “an 
important part of the package that is being proposed” but this provision has not 
been prescribed in the Bill because “we considered that we should leave the 
matter with as much flexibility as possible”.74 
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40. The Committee believes that the managed meeting is an integral part of 
the process and that it should be mandatory.  There should be formality 
and structure to the managed meeting but it should not be excessively 
burdensome on parties involved.  There should be a presumption in 
favour of face-to-face meetings wherever possible.   

41. The Committee recommends that there should be a requirement for a 
written note of the managed meeting which states the date of the meeting, 
who was present, what was discussed, what was agreed and any 
outstanding issues which remain to be addressed.  This written note 
would be a minute of the managed meeting and would pave the way for 
the completion of the written record (see below). 

Written record of state of preparation in certain cases 
42. Section 2 inserts a new section 72E into the 1995 Act which makes provision 

for the joint preparation by prosecution and defence of a written record of the 
state of their cases.  The Executive informed the Committee that the purpose of 
the written record is to record what parties discussed at managed meetings (or 
by some other method of communication).  It could cover matters such as 
evidence that can be agreed, whether there will be a plea or a preliminary issue 
to be dealt with.  If the record is not forthcoming then the judge would have to 
explore the matter carefully as the record is a statutory requirement.75  

43. The Law Society is concerned that the type of information to be contained in 
the written record is not set out in the Bill and is therefore reluctant to support 
this provision unless the content of the Act of Adjournal is made available.76  
The Society seeks an assurance that it will not “stray into confidential areas”.77 
The Procurators Fiscal Society considers that a proforma checklist like the one 
used in the Sheriff Court is an approach that works well.78  Discussion about the 
written record is ongoing with the Lord Justice General.  The Scottish Court 
Service advised that once he is satisfied, it will consult with the Faculty of 
Advocates, the Crown and others about the detail of the record.79 

44. The Law Society also has concerns about the practicality of lodging the record 
jointly and considers this provision to be too vague.  The Society explained that 
in an adversarial system responsibility rests with the counsel or solicitor acting 
for the accused.  Where there are multiple accused it may be difficult for 
individual solicitors to come to agreement on what should be put before the 
court.  There is a further question about who has ultimate responsibility; the 
instructing solicitor or counsel.  The Law Society suggests that the document 
should be an individual report on the state of preparation.80  The Committee is 
clear that the lodging of a joint record does not mean that parties are 
agreed and that it could reflect the differing views of the Crown and the 
defence. 
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45. The Committee is content that the format of the written record should be 
determined by an Act of Adjournal provided that the Committee is 
supplied with more detail on what should be contained within the written 
record in advance of Stage 2.  This will allow the Committee to scrutinise 
this aspect of the Bill in detail. 

Preliminary hearings 

46. Section 1 provides for a new mandatory pre-trial procedural hearing in High 
Court cases, to be called a “preliminary hearing”.  A notice served along with 
the indictment will set out the date of this hearing, which must be at least 
twenty-nine clear days after the date of service of the indictment.  The 
Executive stated that “the purpose of the hearing is to enable the court to 
consider before the trial many issues that can under the present system lead to 
the trial being adjourned”.81  The provisions on preliminary hearings set out in 
section 1 would require the judge dealing with the preliminary hearing to 
ascertain, so far as is reasonably practicable, the state of preparation of parties 
and the extent to which they have complied with their duties to seek agreement 
of evidence.  Lord Bonomy stated that the preliminary hearing should not be the 
“starting gun prompting those involved to address the issues in the case”, as 
these should be addressed prior to the hearing.82   

47. Matters which will be dealt with at the preliminary hearing include special 
defences and related matters, preliminary plea and preliminary issues (this is 
discussed in detail later in the report), vulnerable witnesses and certain matters 
of admissibility of evidence.  The Executive confirmed that at the preliminary 
hearing, parties will go through a list of issues that the judge will wish to enquire 
about, such as how well prepared they are, whether all their witnesses are 
available and other preliminary matters, including points of relevancy or 
competency.83   

48. The Committee supports the creation of preliminary hearings which are 
the centrepiece of a package of measures and will build upon anticipated 
early communication between the defence and prosecution and facilitate 
early identification of issues to be resolved before the trial.   

Fixed trials 
49. Integral to the preliminary hearing is the change from a sitting system to a 

system of fixed trial dates.  It is intended that a date for trial, if one is needed, 
will be set by the judge at the preliminary hearing after considering the state of 
preparation of the Crown and defence.  The trial would be scheduled for a 
specified date rather than for a sitting.  All trials would be given a fixed date but 
some trials would be continued from day to day and used to make full use of 
court time if, for any reason, a fixed trial does not proceed at the time 
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expected.84  The Explanatory notes explain that the period for which a case can 
be continued will be fixed by Act of Adjournal.85 

50. The Crown Office explained that a trial diet will be fixed only if the parties are 
ready and all outstanding issues have been addressed, thus ensuring less 
“churning of business” in the High Court.86  The Executive is confident that the 
model proposed for the High Court will introduce certainty of trial diets.  They 
told the Committee that this will address the problem of witnesses repeatedly 
being told that they are no longer required to give evidence.87  The Scottish 
Court Service made the point that the new procedures will not guarantee one 
hundred per cent certainty, but considers that they will produce “a significant 
improvement on the present situation”, with the principal beneficiaries being the 
victims and witnesses.88 

51. The Committee has received a substantial body of evidence supporting the 
principle of a mandatory preliminary hearing and the provision to fix a date for 
the trial at the hearing.89  Professor Duff said that there must be an expectation 
that when a trial is set for a particular day that it will go ahead on that day.90  
Similarly, Rape Crisis described the move away from the sitting system as a 
“positive development” because “the current level of delays in rape trials is 
unacceptable”.91   

52. The Executive advised that “when the diet is fixed, it will be as certain as it can 
be – it will be much more certain than it is in the current system”92 but it was 
brought to the attention of the Committee by the Faculty of Advocates that there 
is provision in the Bill for trials to be continued.93  Practitioners told the 
Committee that if one hundred per cent of cases were to be allocated a fixed 
trial date, it would inevitably lead to court time being wasted when some trials 
did not proceed and could not be replaced by continued trials.94   

53. The Minister informed the Committee that the “norm” would be a fixed trial date 
but that there will be some trials which are continued.  If two trials were planned 
for the same date the Crown would decide which to proceed with.  He said that 
the Executive would reconsider the provisions in the Bill to assess whether an 
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amendment is required to ensure that the presumption that a trial date should 
be fixed is clear.95 

54. The Committee supports the creation of fixed trial dates which will 
provide certainty to all involved in High Court cases.  The Committee has 
heard in evidence that extensive work is ongoing to achieve 
implementation of the new system but believes that the scale of the 
project should not be underestimated.  As the Committee witnessed on 
fact-finding visits, the courts in Edinburgh and Glasgow are already busy, 
but are now required to allocate time for the preliminary hearing system, 
which will take up court and judicial time.  

55. The Committee believes it crucial that it is understood that it is not 
possible to manage a system that allows every trial to proceed on the 
planned day as there remain many factors which cannot be predicted, 
such as the length of the trial and whether the accused will plead on the 
day of the trial.  For this reason, it is vital that some trials are continued to 
fill the gaps created by these unforeseen circumstances.   

56. The Committee accepts that the current construction of section 83 leaves 
the decision open to the judge to continue a trial.  The Committee 
welcomes the Minister’s commitment to reconsider the Bill to ensure that 
there is a presumption in favour of fixed trial dates.  The Committee 
recommends that section 83A of the Bill be amended to reflect this 
presumption.  

57. However, the Committee believes that steps should be taken to ensure 
that these cases are tried within a certain timescale.  The Executive 
should consider putting a time limit on the continuation of cases to avoid 
certain cases being continued indefinitely.  The Bill provides that the 
court may prescribe by Act of Adjournal the maximum number of days for 
which a trial can be continued.  The Committee considers that it would be 
appropriate for Ministers, rather than the court, to prescribe the maximum 
number of days for which a trial can be continued. 

58. The Committee notes that the practical working of the system will mean 
that there will inevitably be circumstances in which there are no suitable 
cases to continue when a trial has been adjourned which will result in 
“down time” when court time and resources cannot be effectively utilised. 

Fixing a date for trial  
59. The Scottish Court Service told the Committee that the Crown will remain the 

master of instance in deciding which cases will be prosecuted, but that the trial 
date will be fixed by the court.96  The Scottish Court Service is looking to 
develop software for an electronic diary.  The clerk will use the diary to 
ascertain suitable dates for the trial.  There will also be an element of 
negotiation between Crown and defence counsel to find a suitable date.97  The 
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Scottish Court Service told the Committee that “the electronic diary is still at the 
development stage and a draft specification of requirements has been prepared 
for discussion with a software developer”.98 

60. The Committee notes with serious concern that the proposal for an 
electronic diary for setting dates for trials is still at the development stage 
and may be some time away.  The Committee believes that the 
development of an effective diary system is essential to the successful 
operation of the new procedures and recommends that the Executive 
should ensure that such a system is in place before the implementation of 
the proposals in the Bill. 

61. The Committee believes that initial investigations of suitable dates for the 
trial date should be carried out before the preliminary hearing and that the 
availability of parties, including witnesses, should be checked as early as 
possible to allow a date to be fixed at the preliminary hearing.   

62. The Executive argued that the new system would ensure that counsel is 
available for the trial “because one of the problems in the High Court is the lack 
of availability of counsel”.99  The Faculty of Advocates expressed concern that 
when a trial is continued, the control of the calling of the case will pass to the 
clerk who “may be totally unaware of both Crown and defence counsels’ 
commitments and that of their respective witnesses (especially experts)”.  They 
believe that this is unworkable and will “cause chaos” with the diaries of 
counsel.100  The Faculty was concerned that there will be no necessity under 
the legislation for the clerk to investigate how moving the trial forward will affect 
the availability of counsel “who in 3 days’ time might be conducting a trial under 
a fixed diet in another court”.  The Faculty concluded that this could result in the 
current sitting system effectively remaining.101  The Committee notes the 
Faculty’s concerns. 

Continuity of legal personnel 
63. The Faculty believes the Crown Office should assign a specific advocate 

depute to a particular case at an early stage before preliminary hearing to allow 
them to “discuss meaningfully with the other side the evidence that will be 
required”.102  Currently in sensitive and complex cases, the Crown will try to 
ensure that one advocate depute stays with the case throughout.  For other 
cases advocate deputes are allocated blocks of time in the High Court rather 
than to specific cases.  The Crown Office is considering its approach and 
believes that it would be “ideal” if the advocate depute who conducted the 
preliminary hearing also conducted the trial.103  The Faculty also acknowledged 
the importance of continuity of defence counsel, “senior counsel should accept 
responsibility for the case once instructed, and that would include the 
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preliminary diet”.104  The Committee supports the principle of continuity of 
Crown and defence counsel but understands that this will be difficult to 
achieve due to the unpredictability and uncertainty of trials proceeding on 
a fixed date. 

Prioritising certain cases 
64. Victim Support Scotland argued strongly that cases where a victim or witness 

is identified under the Vulnerable Witnesses (Scotland) Bill should take 
precedence for fixing a trial date.105  If cases are to be fast-tracked, Victim 
Support Scotland considers that cases involving children should be given 
special consideration.106  Rape Crisis Scotland believes that every sexual 
offence case should have a fixed trial date because “the prospect of giving 
evidence in a sexual offence trial can be emotionally distressing”.107  Rape 
Crisis told the Committee that the Scottish Executive has given an assurance 
that sexual offence cases will always be allocated a fixed trial date.108  
However, the Minister told the Committee that he did not believe that any such 
assurance had been given.109   

65. The Committee recognises that there are many sensitive cases which 
would benefit from the certainty of a fixed trial date but strongly believes 
that certain categories of cases should not have automatic priority over 
others.  The Committee believes that the Crown should remain the master 
of instance but recognises that logistical factors such as the readiness of 
parties to proceed and the availability of courts will influence the 
management of the new system. 

General conclusion on creation of fixed trials 
66. The Committee believes that the workability of the new procedures is 

interdependent on resourcing of the court system at an early stage.  The 
Committee does not underestimate the efforts and changes needed in 
pulling together all the elements of the new system.   

Requirement to assess need for preliminary hearing 
67. The Lord Justice General considers that the court should have the power to 

initiate discussions with parties as to whether a preliminary hearing is required 
in a straightforward case which meets the criteria under new section 72B(8).110  

Repetition 
68. If matters cannot be resolved the preliminary hearing can be continued under 

the Bill.  Evidence to the Committee has highlighted that in practice there may 
be more than one preliminary hearing.  The Crown Office can foresee this 
happening if there are major difficulties with the state of preparedness.111 

                                            
104 Faculty of Advocates, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 402 
105 Victim Support Scotland, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 430 
106 Victim Support Scotland, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 431 
107 Rape Crisis Scotland, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 429 
108 Rape Crisis Scotland, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 428 
109 Deputy Minister for Justice, Justice 1 Committee, Oral Evidence, 14 January 2004, OR Col 492 
110 Lord Justice General, Annex E, Other Written Evidence, 4 December 2003, para 7 
111 COPFS, Justice 1 Committee, Oral Evidence, 26 November 2003, OR Col 220 

117



Justice 1 Committee, 2nd Report, 2004 (Session 2) 

 

However, the Crown Office is against having “endless continued and adjourned 
preliminary hearings”.112  

69. The Faculty is not in favour of a limit being set on the number of preliminary 
hearings that can be held as the judge will manage the process and work 
towards fixing a trial date.113  It believes that “common sense will limit the 
number of such hearings”.114  This view is supported by the research 
undertaken by Professor Duff who would be reluctant about putting a limit on 
the number of preliminary hearings because each case is different, “there are 
situations in which it is probably more efficient to insert a continued hearing in 
the hope that the trial can still go ahead than to call the whole trial off”.115  In 
response to concerns about repeated preliminary hearings the Scottish Court 
Service gave an assurance that it will monitor preliminary hearings and take 
appropriate action if required.116 

Comparison with current procedures in the Sheriff Court 
70. In summary procedure there is an intermediate diet and in sheriff and jury 

procedure there is a first diet which both call before the trial and require the 
Crown to have prepared and cited witnesses for trial.  In many respects the 
provisions of the Bill assimilate the procedures at the proposed preliminary 
hearing in the High Court to existing procedures at the first diet in solemn 
proceedings in the Sheriff Court.  The Executive told the Committee that these 
models were rejected “because it was considered that the most appropriate 
model for the High Court was one with a strong element of judicial 
management”, particularly in relation to setting the trial date.  In summary and 
solemn procedure in the Sheriff Court the trial date is fixed before it is known 
whether parties are ready.117   

71. Many witnesses told the Committee that preliminary diets in the Sheriff Court 
have been beneficial in securing pleas, thus eliminating the requirement for 
witnesses to attend a trial.  Professor Peter Duff’s research found that “if 
managed correctly the preliminary or pre-trial hearing was quite successful in 
getting rid of quite a lot of cases at an early stage”.118  Further evidence from 
the Scottish Court Service demonstrates that at present in the High Court, the 
plea of guilty is tendered on the day of trial in sixty to sixty-five per cent of 
cases, compared to thirty per cent in the Sheriff Court, as most are made at the 
equivalent of the preliminary hearing.119  Evidence confirmed that the main 
beneficiaries of the preliminary hearing and intermediate diets in Sheriff Courts 
had been the witnesses.120   
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72. The Committee is aware of the importance of the judiciary in ensuring the 
success of pre-trial hearings.  ASPS told the Committee that they have 
anecdotal evidence that suggests that some sheriffs are more robust in 
managing that process than others.121  Professor Duff explained that some pre-
trial hearings and preliminary diets in the Sheriff Court work well, while others 
are regarded by sheriffs as a “rubber stamp exercise”.122  The Crown Office 
also noted that intermediate trials have a mixed record of success and that this 
is often attributable to the attitude of the sheriff.123   

Role of the judge 
73. The Bill provides for increased emphasis on judicial management.  The judge 

will be required to actively manage the case at the preliminary hearing.124  The 
Executive told the Committee that the Judicial Studies Committee is considering 
training for judges in relation to their role in the new procedure.  It was 
explained further that the judges had set up a system in relation to appeals 
which is not dissimilar to the procedural hearing under the Bill.125  The Scottish 
Court Service advised the Committee that the Judicial Studies Committee is 
drawing up a checklist of issues on which the judiciary will want to be satisfied 
at the preliminary hearing.126 

74. The Scottish Court Service envisaged that it is likely that the hearings will be 
dealt with by a number of experienced judges, rather than the work being 
spread across all judges.  Permanent judges will take responsibility for 
managing preliminary hearings and their role will be backfilled by the use of 
temporary judges for two years.127  

75. Professor Duff suggested that the legislative framework should be fine-tuned to 
ensure that judges enquire more about the reasons why an adjournment has 
been requested.128  He stressed the need for the judge to be “fairly strict”.129  
However, the Faculty of Advocates is concerned that proactive judges may 
make too many enquiries as to what the defence’s case is rather than how well 
the defence is prepared.130  The Committee notes the Faculty’s concern.   

76. The Committee believes that these proposals provide for a substantially 
more intensive role for judges.  This role is fundamental to the success of 
the reform of the High Court.  Judicial management of cases could be a 
complex task and the judiciary will be required to develop a system for 
dealing with this additional work in terms of deployment of judges.  This 
will have an impact on judicial resources which is examined in paragraphs 
218 and 219 of this report.  The Committee notes that the role of the judge 
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is key to the success of the new procedures which will add to their 
existing workload. 

Sanctions 
77. The Bill contains no sanctions directed against those who fail to prepare 

properly for the preliminary hearing.  Concern was raised by ACPOS and ASPS 
about the lack of sanctions.  Their concern centres on there being no incentive 
for all parties to achieve consensus.131   

78. It is the view of the Faculty that there are sufficient sanctions in that any 
member could be reported to the Dean of Faculty if they fail in their duty.132  In 
respect of the Law Society, if one of their members failed in their professional 
duty it would be open to the judge to report them to the professional body.133 
Many witnesses argued that judicial management will play a major role in 
sanctioning professionals who are not adequately prepared for the preliminary 
hearing.  The Executive asserted that “there cannot be anything more 
humiliating than to be publicly dressed down by a judge because one has failed 
to comply with what is effectively a statutory duty”.134  Professor Duff also 
pointed out that “the poor opinion of other professionals in the system is 
potentially a very powerful sanction”.135   

79. Having considered the evidence, the Committee does not believe that 
statutory sanctions are key to the successful operation of preliminary 
hearings.  The Committee believes that a “culture of the willing” must 
develop to make these provisions work.  This will include parties being 
fully prepared for preliminary hearings and will depend to a great extent 
on the provision of adequate resources to the Crown Office.  Non-
statutory sanctions such as the attitude of the presiding judge and the 
professional bodies taking a stern view of a lack of preparation will play a 
part in promoting this new culture.   

Preliminary pleas and preliminary issues 

80. Section 72(3) of the 1995 Act136 provides that at the preliminary hearing the 
court “shall” dispose of any “preliminary plea” of which a party has given 
advance notice.  The same section states that notice of any preliminary plea 
must be lodged with the court not less than seven days before the preliminary 
hearing, and section 79(1) of the 1995 Act137 provides that preliminary pleas 
cannot subsequently be raised except with leave of the court, on cause shown.  
Section 72(b)(i) and section 79(1) of the 1995 Act and make similar provision in 
respect of “preliminary issues”.  For these purposes a “preliminary plea” is: a 
matter relating to the competency or relevancy of the indictment; objections to 
the citation of a party; or a plea in bar of trial.  For these purposes a “preliminary 

                                            
131 ACPOS and ASPS, Justice 1 Committee, Oral Evidence, 10 December 2003, OR Col 305 
132 Faculty of Advocates, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 398 
133 Law Society of Scotland, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 268 
134 Scottish Executive Bill Team, Justice 1 Committee, Oral Evidence, 26 November 2003, OR Col 
195 
135 Professor Peter Duff, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 364 
136 As substituted by section 1(3) of the Bill. 
137 As substituted by section 13 of the Bill. 

120



Justice 1 Committee, 2nd Report, 2004 (Session 2) 

 

issue” is: an application for separation or joining of trials or charges; objections 
in relation to proof of age or other matters; an application to exclude certain 
matters from the knowledge of the jury; certain objections to the admissibility of 
evidence; possibly unexceptionable evidence and other matters which could be 
resolved with advantage before trial.  The court, at a preliminary hearing, will 
also be required to determine whether there are any vulnerable witnesses and 
what measures require to be taken in relation to any such witness.  

81. An application under section 275 of the 1995 Act to allow evidence as to the 
character or prior sexual history of a complainer in a case involving a sexual 
offence will be dealt at the preliminary hearing.  Paragraph 35 of the Schedule 
to the Bill amends section 275B of the 1995 Act so as to provide that, in High 
Court cases, such an application must be lodged not less than seven days 
before the preliminary hearing.  

Admissibility of evidence 
82. The Committee understands that under the new section 79, certain matters of 

admissibility may be determined at the preliminary hearing, at least where the 
issue is one of law rather than fact.  The Committee received evidence on 
difficulties encountered when admissibility issues are dealt with at the trial.  

83. The Sheriffs’ Association explained that dealing with admissibility issues has 
“long been a difficulty” and can lead to a “lengthy and cumbersome “trial within 
a trial” situation”.  The Association suggested giving the court specific authority 
at a preliminary stage to deal with matters such as admissibility by hearing 
evidence if necessary.  It explained to the Committee that the main reason for 
the new provision in section 79 was to “prevent the interruption of trials and the 
consequent inconvenience to witnesses and jurors” or holding a “trial within a 
trial”.138  

84. New section 79(2)(b)(iv) provides for objection to be made to the admissibility 
of any evidence as a preliminary issue.  This is qualified by the provision that 
the objection is one of which the party could reasonably be expected to give 
notice at this stage.139  The Lord Justice General suggested that this section 
would “permit a responsible defence counsel to keep an objection to the line of 
evidence “up his or her sleeve”, even although raising the objection during the 
trial will result in holding “a trial within a trial””.  He suggests the possibility of 
placing a duty on parties to raise at the preliminary hearing any evidential, legal 
or procedural issues that may arise during the trial diet which could be disposed 
of prior to the jury being empanelled.140   

85. However, the Society of Writers to Her Majesty’s Signet believes that the 
provision in the Bill which relates to preliminary issues such as an objection to 
admissibility of evidence are too wide and therefore conflict with the judge’s 
duty to ensure the fairness of the trial.  The Society believes that such matters 
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should be dealt with by the trial judge.141  This view is shared by the Law 
Society.142 

86. The Committee considers that some straightforward admissibility issues 
could be dealt with at the preliminary hearing to avoid delay but it would 
appear to be inconsistent with the nature of a preliminary hearing for the 
court to enter into an inquiry as to admissibility where this would require 
an examination of witnesses as this would prolong the preliminary 
hearing and could lead to witnesses being called twice.   

Uncontroversial evidence 
87. In his report, Lord Bonomy said that current provisions regarding 

uncontroversial evidence set out in section 258 of the 1995 Act could be 
developed.  He suggested that there could be provision for intimation of a notice 
of uncontroversial evidence fourteen days before the preliminary diet, and for 
any challenge to be made not more than seven days thereafter.  These time 
limits currently apply, but only in relation to the trial diet and are “little used in 
practice”.  This is because the defence tends to respond by automatically 
challenging the notice.  Lord Bonomy suggested that there is scope for the 
judge to require the defence to give a reason for contesting the notice.  He also 
suggested that there is “considerable scope” for the extended use of such 
notices.  This could provide a “framework for the identification of the witnesses 
who are not required to attend court”. 143 

88. The Crown Office told the Committee that it would find it helpful to know in 
advance what the defence case is.144  Professor Duff had reservations about 
the defence having to disclose the exact nature of its case, but suggested that 
some witnesses are uncontroversial and therefore it was unnecessary for them 
to appear.  He cited the example of the police officer that delivered a sample of 
drugs to the forensic laboratory being called as a witness.145  He supported 
Lord Bonomy’s suggestion that there should be a provision in the Bill that 
allowed the judge to enquire why a particular witness was required.  However, 
the Faculty argues that it may be important that the jury hears evidence, even if 
it is uncontroversial and explained that it is often difficult to ascertain at an early 
stage whether certain evidence is controversial or otherwise.146 

89. The Committee considers that agreeing uncontroversial evidence in 
advance of the trial is an important objective.  Measures such as early 
disclosure of evidence by the Crown Office should make it easier for the 
defence to agree such evidence.  The Committee believes that, as far as 
possible, uncontroversial evidence should be agreed at the preliminary 
hearing, but understands that there are many reasons why this may not 
be possible.   
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Resolving matters before the trial 
90. As presently drafted, the Bill enables either party to raise matters which they 

consider might be resolved with advantage before the trial, but there is no 
equivalent power for the court to initiate discussion of such matters prior to the 
preliminary hearing.  The Lord Justice General suggests that the “court could 
issue a notice of any issues that the court considers capable of being disposed 
of before trial diet”.  This would act as a further incentive for parties to narrow 
the issues between them.147  

Use of section 67(5) of the Criminal Procedure Act 1995 
91. Section 67(5) of the 1995 Act provides that in any trial it shall be competent 

with the leave of the court for the prosecutor to examine any witness or to put 
into evidence any production not included in the lists lodged by him, provided 
that written notice has been given to the accused not less than two clear days 
before the day on which the jury is sworn to try the case.  Paragraph 9 of the 
schedule of the Bill amends section 67 of the 1995 Act and provides that notice 
of additional witnesses or evidence must be given to the accused “not less than 
seven clear days before the preliminary hearing” or at “such a later time, not 
less than seven clear days before the trial diet, as the court may in special 
circumstances allow”.  This provision, the Executive explained, aims to address 
late submission of evidence from the Crown which can lead to adjournments.148 

92. It is suggested that the routine use of section 67(5) by the prosecution often 
forces the defence into the position of having to make a motion to adjourn the 
trial in order to deal with new information, which disguises the time taken by the 
prosecution to bring cases to trial.149  The Procurators Fiscal Society says that 
section 67 is used not out of complacency but because of the late arrival of 
experts’ reports.  It points out that the new proposal will give a shorter timescale 
for the prosecution to prepare.150  The Executive confirmed that this proposal 
“represents quite a significant tightening up for the Crown”.  Under the Bill, “the 
latest time at which the Crown will be able to put additional witnesses or 
evidence before the court will be seven days before the trial, if the court 
concludes there is special circumstances.  At the moment, the latest time at 
which the Crown can do that is two days before the trial, with leave of the court, 
which is a less rigorous test.”151  The Committee notes that in practical terms 
this proposal results in the prosecution having five days less in which to 
submit notice of additional evidence and witnesses.  The Committee 
further notes that the changeover to a fixed trial system may further limit 
the flexibility for the Crown in submitting late evidence in comparison with 
existing arrangements. 

93. The Faculty of Advocates welcomes the proposal to address late submission of 
evidence by the Crown which it claims can cause disruption to the defence.  
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The Faculty told the Committee that the frequent use of section 67 is 
“disconcerting and cannot be justified on the ground of resource alone”.152   

94. The Committee supports the aim of addressing the problem of frequent 
use of section 67 by establishing a new timescale and inserting a new 
section into the 1995 Act.  However, the Committee considers that there is 
a balance to be struck in ensuring that this provision does not obstruct 
the interests of justice.  The Committee has concerns that there is no 
provision in the Bill for the submission of late evidence which could be 
crucial and believes that an absolute cut off date of seven days before the 
trial would be unrealistic.  The Minister advised that there is a practical issue 
with the operation of the provision and therefore the Executive is going to re-
examine the issue to establish whether a change is required to provide for the 
intended effect of the provision.153  

95. In the interests of justice, it is important that crucial evidence can be led 
by the Crown, even if it is submitted after the deadline.  The Committee 
believes that there should be provision for the Crown to submit evidence 
after the seven day deadline, but the onus should be on the Crown to 
demonstrate that it is due to special circumstances beyond its control.  
The Committee therefore welcomes the Executive’s commitment to 
assess whether this part of the Bill should be amended to reflect this 
view.   

Special defences and related matters 
96. Not less than seven days before the preliminary hearing the accused must give 

notice of any special defence, any plea of incrimination, automatism or 
coercion, and in certain sexual offences notice of intention to plead consent on 
the part of the complainer.  Notice must be lodged with the Clerk to Justiciary 
and intimated to the Crown and to any co-accused.154  The previous rule was 
that such matters had to be lodged not less than ten days before the trial, and 
there was a provision155 which allowed such matters to be raised although 
notice had not been given.  The time limit is now changed to seven days before 
the preliminary hearing, and the power of the court to direct that such defences 
might be led without notice having been given is repealed.  The Law Society 
told the Committee that in certain circumstances “there may be good reason 
why a notice is not lodged timeously” and that it would have some concerns 
about the removal of judicial discretion in this regard.156 

97. The Committee is concerned that there is no provision in the Bill to allow 
the defence to raise such matters after the seven day deadline.  There will 
inevitably be circumstances where such matters come to the attention of 
the defence at a late stage.  It may be prudent to allow such matters to be 
raised after the seven day deadline in special circumstances.  The 
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Committee seeks clarification from the Executive on this aspect of the 
legislation. 

Engagement, dismissal and withdrawal of solicitor representing the accused 

98. Section 5 introduces a new section 72F to the 1995 Act which sets out the 
procedure for the engagement, dismissal and withdrawal of a solicitor 
representing an accused in relation to pre-trial diets and trial diets.  The 
Committee has received relatively little evidence on this provision, but a few 
points have been raised.   

Repeated dismissal of solicitor by accused 
99. ACPOS and ASPS are concerned that there is no provision in the Bill to deal 

with accused persons who repeatedly dismiss their solicitor.  There is a 
perception that dismissal of legal representation is a process people employ to 
delay delivery of justice.157 

Extent of provision 
100. The Law Society considers that the new section 72F which places an 

obligation on a solicitor to inform the court and the prosecution when he or she 
is engaged to act, is dismissed or withdraws from acting in a High Court case 
should be extended to solicitor advocates and counsel.158  The Committee 
supports this suggestion. 

101. The Sheriffs’ Association pointed out that the provisions relating to prohibition 
on the accused conducting their case in person in certain cases (section 4) and 
the engagement, dismissal and withdrawal of a solicitor representing an 
accused (section 5) apply to the High Court only.  The Association has 
suggested that there would be an advantage in having those sections extended 
to deal with proceedings at the first or other preliminary diets in the Sheriff 
Court.159  The Committee supports this suggestion. 

Time limits 

102. Section 9 amends section 65 of the 1995 Act, which contains the time limits 
for proceedings on indictment in the High Court and the Sheriff Court. 

Non-custody cases 
103. Currently in a non-custody case the trial must start within twelve months of 

the first appearance by the accused on petition in respect of the offence.  The 
prosecution must issue the indictment not less than twenty-nine days in 
advance of the start of the trial.  The Bill proposes that the preliminary hearing 
should take place not more than eleven months from the date of the first 
appearance of the accused. 

104. Lord Bonomy suggested that the preliminary hearing should be held within 
nine months of the first appearance of the accused on petition.  He believed that 
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this would assist in the programming of more predictable trials.160  The Law 
Society161 and the Faculty of Advocates162 support Lord Bonomy’s view.  The 
Faculty believes that the nine month deadline would “send a signal” to the 
Crown that “it must act more quickly”.163  The Lord Justice General considers 
that the eleven month time limit proposal might not provide sufficient time to 
hold the trial diet, thus increasing the risk of extensions to the twelve month time 
limit.164  Rape Crisis also prefers Lord Bonomy’s proposal because an earlier 
preliminary hearing would provide increased certainty for witnesses.165  The 
Executive’s position is that Lord Bonomy’s proposal would be “too onerous” for 
the Crown.166  The Minister argued that reducing the period to nine months 
would impose a burden and set a standard that could not be achieved, resulting 
in a worse situation than the current one.167  

105. The Committee acknowledges that holding the preliminary hearing 
within nine months of the first appearance of the accused would depend 
on the success of other measures such as delivery of police witness 
statements to the defence, early disclosure and the managed meeting.  It 
is important that these provisions mesh together as they are 
interdependent.  The Committee acknowledges that the proposed 
timescale of eleven months is tight and agrees that it could present 
difficulties in securing a trial date within the twelve month time limit.  
Whilst the Committee believes that the Crown Office should aspire to hold 
the preliminary hearing within nine months of the first appearance of the 
accused, it accepts that in some cases this will not be possible for 
resource and other reasons.  The Committee notes the recent 
commitment from the Crown Office to aim for this timescale, and would 
hope that once these provisions have bedded in, nine months would be 
achievable in most cases.   

Custody cases 
106. Currently, where the accused is remanded in custody to await trial, the trial 

must start within 110 days of full committal for trial.  In the policy memorandum, 
the Executive explains that the 110 day time limit has sometimes been 
described as the “jewel in the crown” of the Scottish criminal justice system, 
“this is because it provides a very tight time limit that ensures persons accused 
of serious crimes are not kept in custody for undue periods in uncertainty about 
their fate”.168  The prosecution must issue the indictment not less than twenty-
nine days before the start of the trial. The indictment must, therefore, be issued 
by the 80th day.  The Bill proposes extending the 110 day rule to 140 days.  The 
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Executive proposes that the 110 days should run, not to the trial in the High 
Court, but to the preliminary hearing.  The Bill provides an additional 30 days 
beyond the 110 days within which the court must fix a trial date. 

Creation of new 140 day rule 
107. The Committee understands that under the current system the 110th day is a 

moving target.  It can be moved from day to day if the time limit is extended.  If 
the 110th day is moved forward, it still remains the 110th day.  This means that 
what is referred to as the 110th day is not necessarily 110 days after full 
committal for trial.169  The Executive told the Committee that in 2002, for the 
forty per cent of people who were detained in custody, there were 149 
applications to extend the 110 days on at least one occasion, and sixty-four 
applications to extend the limit on more than one occasion.  The average 
additional length of time spent in custody was thirty-four days.170  

108. Evidence received by the Committee concerning the extension of the 110 
day rule to 140 days was mixed.  Lord Bonomy concluded that in order to 
address delays there was a requirement for a package of measures including 
early disclosure and extra time for the defence post indictment.171  The 
Executive accepts the principle that “there must be clear and definite time limits, 
particularly where someone is being kept in custody”. The Executive argued 
that the extension would not erode the principle of strict time limits but would 
provide the defence with more preparation time and make the preliminary 
hearing work better.172   

109. The Executive believes that the 80th day is the “jewel” in the system as it 
ensures that an accused person does not lose his liberty for a lengthy period 
without knowing the charges.173  The 80 day deadline is not being changed.  
The Crown Office told the Committee that the extension of the 110 day rule will 
not assist the prosecution as its investigations and preparation still have to be 
completed for the indictment to be served within the 80 day timeslot.  The 80 
day rule has the greatest impact on the preparation, precognition and other 
work that the Crown Office must carry out.174 

110. The Scottish Human Rights Centre objects to this proposal and believes that 
other measures in the Bill such as preliminary hearings should be tested before 
adjusting “an established and effective safeguard”.175  This view is shared by 
the Public Defence Solicitors’ Office176 and the Howard League for Penal 
Reform in Scotland, “to depart from the present rule seems to be to admit 
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defeat in advance and surrender a measure that has been the envy of other 
jurisdictions”.177  The Scottish Human Rights Centre states that in 2001 Lord 
Bonomy found that only twenty-five per cent of cases required an extension of 
the 110 days and believes that the principle is being abandoned for the sake of 
the minority.178  However, Lord Bonomy believed that to be a high figure, 
“bearing in mind that roughly fifty-five per cent of cases result in pleas of 
guilty”.179 

111. The Law Society is not in favour of a blanket extension of the time limit from 
110 days to 140 days, although it does recognise that an extension may be 
appropriate in certain cases and proposes an alternative procedure.  The Law 
Society180 and the Scottish Law Agents Society181  believe that cases which 
require an extension could be identified seven days after the indictment is 
served, at a hearing where it could be ascertained whether a case was 
straightforward or otherwise in advance of the preliminary hearing at the 110 
day point.  

112. SACRO is concerned that an extension would lead to an even higher number 
of prisoners on remand and believes that the 110 day rule should be 
retained.182  The Scottish Prison Service recognises that the modernisation of 
the time limits may increase prisoner numbers but believes that the increase will 
be marginal and will therefore not significantly impact on prison overcrowding or 
costs.183 

113. The Faculty of Advocates told the Committee that Scotland has “a fantastic 
record” on requiring its citizens to remain in custody “for such a short time 
awaiting trial” and that 140 days is still a “much shorter period” than is in 
operation anywhere else.184  Victim Support Scotland welcomes both the 
extension of the 110 day rule and the provision which makes possible the 
prosecution of an accused where the time limits are exceeded, provided that the 
trial starts within 12 months of a first appearance of the accused on petition.185   

114. The Executive told the Committee that research on the extension of the 110 
day period shows that “in quite a high percentage of cases, the period was 
extended not just once, but twice and sometimes even more”.186  It was 
explained by the Executive that “there is a lot the defence cannot do until it sees 
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the final form of charges in the indictment”.  The Executive also advised that 
“although the principle of clear time limits has been in place for a long time, the 
exact time limits have varied over time with the pressure of business and the 
complexity of cases”.187  The Minister defends the extension of the time limit 
stating that the measures proposed are “proportionate and “sensible”.188 

115. The Committee supports the view that there should be clear and strict 
time limits and has reservations about the extension of the 110 day rule.  
However, with the exception of one member, the Committee has accepted, 
after careful consideration, that the extension of the 110 day time limit is 
an inevitable consequence of the new procedure.  On balance, the 
Committee believes that the advantages of the new system justify the 
extension of the 110 day rule.189  However, the Committee believes that 
the 140 day time limit must be the “outer limit” and every effort must be 
made to ensure that the trial takes place as early as possible.  Further 
extension of time limits would not be acceptable. 

Provisions for extending and consequences of breaching time limits 
116. The Committee understands that there will be fundamental changes to 

current provisions in relation to breaching the 80, 110 and 140 day rule.  Under 
current provisions, in relation to custody cases, if the indictment is not served 
within the 80 days the accused must “be liberated forthwith”.  This means that 
the accused is liberated and not subject to bail.  The case can still go on, but 
the accused cannot be held in custody pending the trial.  The 80 day limit can 
be extended by a judge of the High Court “for any sufficient cause”,190 but not if 
he or she is satisfied that the reason why the indictment was not served within 
the 80 day limit is due to fault on the part of the Crown.191 

117. The Bill retains the 80 day rule, but with some important changes.  If the 
indictment is not served within the 80 day limit the accused will not be entitled to 
automatic release from custody.  Instead, he “shall be entitled to be admitted to 
bail”.  A right to release therefore becomes a right to be considered for bail.  
The power of the court to extend the 80 day limit is retained.  The test for 
deciding whether there should be an extension is “on cause shown”. 

118. The present 110 day rule says that if the accused has been committed into 
custody to await trial, the trial must commence within 110 days of the date of 
committal, failing which the accused “shall be liberated forthwith” and “thereafter 
he shall be for ever free from all question or process for that offence”.  The 110 
day limit can be extended by a judge, subject to a limited set of conditions.192 

119. Under the new provisions, if the preliminary hearing is held later than 110 
days from full committal, then the accused shall be entitled to be admitted to 
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bail.  The 110 day limit can be extended “on cause shown”.193  The new 140-
day limit can also be extended.  However, if the trial does not start within the 
140 day limit, and the period is not extended by the court, the Bill provides that 
the accused “shall be entitled to be admitted to bail”.  This contrasts with the 
present rule that if the trial is not commenced within 110 days then the accused 
is set free, and is also free from any further proceedings in respect of the 
charge in question. 

120. The Bill provides that where the accused is entitled to bail because the 
relevant time limit has not been observed, he is to be brought before a court.  At 
this time the Crown can make an application for an extension of the relevant 
time limit.  If the Crown does not make such an application, or if it is made but 
refused, then the Bill provides that, after giving the prosecutor the opportunity to 
be heard, the court “shall admit the accused to bail”.  

121. The Committee understands that this does not mean that the accused will 
necessarily be released.  Consideration will have to be given by an appropriate 
court or judge to the question of whether the relevant time limit should be 
extended.  If it is not extended (either because the Crown does not request this, 
or because the request is turned down) then the court “shall” (i.e., “must”) 
release the accused on bail.  However, the Crown will still be entitled to have its 
say on any conditions that may be attached to bail. 

122. The Executive told the Committee that in considering whether to grant bail, 
the court would consider all the facts and circumstances of a case and make a 
decision on that basis.  It is aware that the extension of time limits is a “sensitive 
issue” and that a balance has to be struck, so rather than build in further 
provisions that delay, it is proposed that where a time limit is reached and the 
court has not granted an extension, bail should be available.  Standard bail 
conditions can be imposed by the judge who also has wide discretion to impose 
special conditions appropriate to individual cases.194 

123. The Society of Writers to Her Majesty’s Signet considers that if the Crown 
fails to bring a case to trial in the 140 days proposed, it is more than a technical 
breach and amounts to unacceptable delay and therefore the accused should 
be free from all question or process.195  However, ACPOS suggests that an 
accused should not automatically gain his liberty if the time limit is breached 
because they may abscond or interfere with prosecution witnesses, therefore 
each case should be reviewed on its merits.196  Similarly, Her Majesty’s Chief 
Inspector of Constabulary for Scotland is concerned that if a time limit is 
breached, bail should not be granted automatically.197   
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124. In response to these concerns, the Executive told the Committee that the 
prosecutor has a right to be heard on an application to extend the time limit 
before consideration is given to allowing bail.  The Executive also stressed that 
in the event that bail is granted, the accused will be subject to bail conditions 
and still be subject to trial on charges within the 12 month time limit.198 

125. Given the complexity of these provisions, the Committee is concerned 
that they were not fully or clearly set out in the Executive’s policy 
memorandum.  Paragraph 46 of the policy memorandum states that “the 
Bill provides for an accused to be entitled to bail if the 80, 110 or 140 day 
limits are breached”199 and does not mention the fact that the prosecution 
has the right to apply for an extension of the time limit.  This is confusing 
and gives the impression that bail is automatic.  It is clear from evidence 
received by the Committee that these provisions have not been well 
presented and are not easily understood.  The Committee believes that 
the Bill should be amended to better reflect the policy intention of this 
provision.  The way in which the Bill is constructed does not make clear 
the fact that there is an opportunity for the prosecution to apply for an 
extension of the time limit before bail is considered.   

126. The Committee is concerned that there is not an absolute deadline for 
bringing a custody case to trial and that the provision to extend the 140 
day time limit could open up the possibility of the accused being held in 
custody awaiting trial for a much longer period of time than 140 days.  The 
Committee believes that there is a need to consider safeguards to ensure 
that this does not mean that people are regularly held in custody for a 
long period of time because time limits have been extended.  The 
Committee strongly recommends close monitoring of this provision. 

Trial in the absence of the accused 

127. Section 11 of the Bill provides for a solemn trial to proceed or be concluded 
in the absence of the accused, on the motion of the prosecutor, in 
circumstances where the accused has been properly cited and the court 
considers that it is in the interests of justice to proceed.  The Bill also makes 
provision for the court to appoint a legal representative to act in the best 
interests of the accused and for a notice accompanying an indictment which 
cites an accused to appear before the court will state clearly the potential 
consequences of non-appearance.200  An accused who is convicted under such 
proceedings would have the right to appeal the conviction or sentence, but 
would not have the right to be tried again.201 

128. The Minister advised that in 2002, ninety warrants were issued for the 
apprehension of accused persons who failed to attend the High Court for trial.  
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Expressed as a percentage of the overall High Court cases this amounts to 
3.5 per cent.202  However, the Law Society told the Committee that the accused 
failing to appear for trial has not been a significant problem.203  Prosecution 
practitioners agreed that there was not a significant problem in terms of 
numbers, but told members that the absence of the accused can have very 
significant implications for those cases which were affected.204  

Should the accused be tried in their absence? 
129. In the policy memorandum, the Executive explains that when the accused 

fails to attend on the day of the trial, victims and witnesses are in attendance to 
give evidence “only to find proceedings are abandoned until the accused is 
arrested”.205  This can lead to uncertainty for the witnesses and victims and 
result in them having to give evidence a second time if the accused absconds 
before the trial is concluded, “this would seem unjust particularly where the 
accused has deliberately tried to frustrate justice by his non-attendance”.206  
ACPOS described the “frustration felt by all concerned who put in so much 
effort” when the accused fails to attend the trial.207  

130. The Committee heard from the Scottish Human Rights Centre that in certain 
cases a trial in the absence of the accused would not be possible as the person 
has to be identified in the dock.  It was pointed out that it would be to the 
advantage of the accused if a witness was unable to identify him because he 
was absent from the trial.208  The Minister agreed that if identification was “the 
critical issue in the case” then he suspected the Crown could not pursue the 
case.209 

131. The Law Society stresses the importance in Scots law of the “long-
established principle” that a trial should proceed in the presence of the accused 
and is not in favour of this provision.210  Similarly, the Sheriffs’ Association has 
“very clear reservations” about the proposal, particularly if the whole trial takes 
place in the absence of the accused.  It believes that such a trial is likely to 
result in the accused – when arrested – appealing on the basis that he has not 
had his defence heard by the jury, with the Appeals Court likely to order a 
retrial.  The Sheriffs’ Association also warned that the accused could use this 
provision to “achieve tactical advantage”.  The Association considers that this 
provision would have relevance where an accused absconds at a point after he 
had given his own evidence but before the jury return their verdict.211   
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132. Some practitioners suggested that a better deterrent might be to increase the 
penalty for breaching bail.  An increased penalty, coupled with the possibility 
that the trial may continue in absentia, may deter the accused from 
absconding.212  

133. The Minister is concerned that justice is not abandoned simply because an 
individual has absconded.  If the evidence and the case is sufficient and the 
judge believes that the trial could proceed, the Minister believes that it should.  
He argued that it is important to strike a balance between the rights of the 
accused and the rights of victims and witnesses but offered to examine the 
possibility of changing the provision so that it is only possible to conduct the trial 
in the absence of the accused from a certain point onwards and gave a 
commitment to reflect on the evidence presented to the Committee.213 

Representing the accused 
134. The Executive believes that it is desirable that someone should be in court 

who can put to the jury the weaknesses in the prosecution case and the 
strengths in the defence case.214   

135. Overwhelming evidence presented by practitioners and other witnesses 
suggests that it would be difficult for the person appointed to represent the 
interests of the accused to conduct the case in the absence of any information 
about lines of defence.215  The Law Society explained that the Bill would 
“impose an artificial relationship” between the solicitor and their client.  A 
solicitor could be in a situation where he or she had to “operate without 
instructions while nevertheless being professionally responsible, with duties to 
the client whom he or she had never met”.  The solicitor may be sued under the 
civil law for defective representation.216  

Legal Aid 
136. Where a solicitor is appointed by the court under this section, SLAB is not 

clear how a solicitor or counsel would be remunerated and makes the point that 
an amendment to the Legal Aid (Scotland) Act 1986 would be necessary to 
create automatic criminal legal aid.217 

European Court of Human Rights judgments 
137. Some witnesses questioned whether this provision was compatible with the 

European Convention on Human Rights (ECHR).  The Law Society does not 
believe that it is possible to have a fair trial under this provision.218  The Scottish 
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Law Agents Society agrees.219  The Faculty told the Committee that the 
European Court of Human Rights has accepted trial in the absence of the 
accused in the past because of the investigative system of the continental 
courts which contrasts with the adversarial system in Scotland where “the 
evidence is not out until it is examined adversarially in a court of law”.220 

138. The Executive told the Committee that there is no European case law to the 
effect that if someone has been duly made aware of their trial but then fails to 
attend that continuing with the trial would be contrary to the ECHR.221  The 
Scottish Human Rights Centre argued that it cannot be deduced from that fact 
that someone has not attended their trial that they have waived their right to 
attend.222  

139. Professor Duff referred to the Jones case in England where the House of 
Lords considered whether trial in the absence of the accused complied with the 
ECHR.  The judges’ view was that it was ECHR compliant as long as the 
accused had been given sufficient warning of the consequences of not 
attending and of the fact that the trial could go ahead.223  The Law Society told 
the Committee that in relation to that case, Lord Rodger of Earlsferry pointed 
out that different countries have different systems of procedure.  Lord Rodger 
then drew “substantial distinctions” between Scottish and English criminal 
procedure and highlighted the importance in Scots law of the long established 
principle that a trial should proceed in the presence of the accused.  The Law 
Society agrees with Lord Rodger in relation to the distinctions which are drawn 
and is not satisfied that the existing provisions enabling trials to be conducted in 
the absence of the accused require extension.224  

140. The Committee acknowledges the difficulties experienced by victims 
and witnesses when an accused fails to appear for trial.  This is a factor 
which contributes to the adjournment of cases in the High Court and 
causes uncertainty for all involved.  However, the Committee is concerned 
that there are important principles at stake and that the accused will not 
receive a fair trial in his or her absence.  The Committee believes that 
there might be fundamental legal problems preventing any such trial from 
going ahead.  The Committee is concerned that the recent judgement by 
Lord Rodger has not been taken into account by the Executive.  A 
particular weakness in the proposal is the provision to appoint legal 
representation in the absence of the accused.  Strong evidence from 
practitioners has convinced the Committee that this proposal is not 
workable.  The Committee therefore rejects the proposal that an accused 
can be tried in their absence from the outset.   
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141. The Committee does see some merit in allowing a trial to continue in 
the absence of the accused where all the evidence has been led.  The 
Committee believes that the Bill should be amended to allow the accused 
to be tried in their absence only at a stage in the trial where all the 
evidence has been led and where the absence of the accused does not 
affect his ability to receive a fair trial.  The Committee requests further 
information from the Executive on the range of reasons why the accused 
fails to appear for trial as this was not made clear to the Committee in 
evidence.   

Attendance of witnesses 

142. Section 12 of the Bill inserts five new sections into the 1995 Act setting out 
the powers which both the High Court and the Sheriff Courts have under 
solemn procedure to deal with “reluctant witnesses”.  This section also contains 
provisions in relation to the right to appeal against the terms of court orders 
made in relation to reluctant witnesses; sanctions where bail orders are 
breached; and the review of court orders made in relation to “reluctant 
witnesses”.  

143. Where a witness who has been duly summoned fails to appear at the 
appointed time and place, a warrant may be issued for his or her arrest, but 
section 66(10) of the 1995 Act provides that a court shall not issue a warrant to 
apprehend a witness unless the court is satisfied that the witness received the 
citation or that its contents came to his knowledge. 

144. In his report Lord Bonomy noted that while the procedure for the 
apprehension of a witness in summary criminal proceedings is set out in the 
1995 Act,225 this is not the case in relation to solemn proceedings.  Lord 
Bonomy recommended that the circumstances in which a warrant to apprehend 
a witness may be granted in solemn proceedings should be regulated by 
statute.226  Section 12 of the Bill (which inserts a new section 90A into the 1995 
Act) gives effect to this recommendation.  Sections 90A(1) and (2) deal with the 
case where a duly cited witness has failed to appear, and give the court the 
power to grant a warrant for the apprehension of the witness, subject to certain 
conditions.  Section 90A(7) makes it clear that this replaces the existing powers, 
and that in solemn proceedings a warrant to apprehend a witness can only be 
issued in accordance with section 90A. 

145. As a matter of common law, where a witness has absconded, or where there 
is evidence that he or she means to abscond, either party to the case (Crown or 
defence) may apply to the court for a warrant to apprehend the witness.227  The 
witness may be required to provide caution (a financial guarantee) that he will 
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appear, and it is also competent for the court to order the witness to be detained 
in custody.228 

146. The current common law powers will be replaced by sections 90A(1) and (3), 
which provide that a warrant to apprehend the witness may be granted on 
application of either party if the court is satisfied by evidence on oath that the 
witness is not likely to attend to give evidence at any diet in the proceedings 
without being compelled to do so. 

147. Where a witness is brought before a court, following the granting of an arrest 
warrant on the grounds that the witness has deliberately avoided citation or has 
absconded after citation, the steps which the court is currently empowered to 
take is to liberate the witness or detain the witness in custody.  The Bill provides 
for an additional option of releasing the witness on bail (bail conditions can be 
imposed to secure the witnesses attendance in court).  The court can also 
release a witness on bail, where the court has initially ordered the witness to be 
detained in custody.  However, this is subject to a condition restricting the 
witness’s movements together with a requirement that compliance with the 
condition is remotely monitored (i.e. electronic tagging).229  

Non-attendance of witnesses 
148. The research published as part of the Bonomy Report found that one of the 

main reasons advanced by the Crown for seeking an adjournment was 
“problems with witnesses”. The possible causes of such problems include 
witnesses who deliberately avoid being cited to give evidence (i.e. avoiding 
official notification of the need to give evidence in court) and witnesses who 
have been cited but fail to appear.230  The Procurators Fiscal Society confirmed 
that the non-appearance of witnesses is a significant problem.231 

Reasons for non-attendance 
149. Researchers from the University of Wolverhampton, who have carried out 

research on the attendance of witnesses to court, found that the number of 
“deliberate non-attenders” was relatively small.  They suggested to the 
Committee that it is more appropriate to establish what it is about the operation 
of the criminal justice system and the support services that makes witness non-
attendance more likely, rather than what it is about witnesses that renders them 
unlikely to attend court.232  Their research found that one of the principal 
reasons for non-attendance was intimidation or fear of intimidation.233  Victim 
Support Scotland substantiates this view stating that intimidation and fear of 
reprisals often underpins reluctance of witnesses to co-operate.234  Similarly, 
serious concerns were voiced by the Association of the Directors of Social Work 
about the use of electronic monitoring of reluctant witnesses, as the failure by a 
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witness to attend court may be directly related to fear or intimidation rather than 
a demonstration of their disrespect for the court.235  

150. The researchers from the University of Wolverhampton referred to other 
factors affecting the attendance of witnesses such as communication and 
practical and personal difficulties hindering attendance (including difficulties with 
transport, child care or getting time off work).  They told the Committee about 
the success of a witness care pilot which required contact with witnesses to 
inform them of the progress of cases.  Their research found that communication 
was a “serious issue”.  They informed the Committee that the witness care pilot 
provided the witnesses with personal contact and that “the personal touch and 
talking over in a friendly way what is likely to happen when witnesses arrived at 
the court worked well”.  Where support systems were in place, attendance was 
“significantly enhanced”.  The case study of victims who were supported by the 
scheme indicated that more than ninety per cent of them turned up on the 
day.236   

151. This evidence was supported by Volunteer Development Scotland (VDS) 
who told the Committee that a witness service currently runs in Sheriff Courts 
across Scotland.  It gives basic advice and information to witnesses at the court.  
VDS stated that “in a setting characterised for witnesses by uncertainty, lack of 
information and a perceived lack of attention to their needs, the friendly, 
approachable presence of the witness service is highly valued”.237 

152. Whilst the witnesses from the University of Wolverhampton believed that 
there will always be a place for compulsion to attend for deliberative non-
attenders, “one cannot assume that because someone does not turn up for a 
court hearing on a particular day they have simply decided that they cannot be 
bothered”.238  On the basis of their research, they believed the best way to 
reduce non-attendance is by “creating better systems through the criminal 
justice system and better support”.239  ASPS agrees, “if we provide support for 
witnesses to give them confidence in the process… we will achieve greater 
benefits”.240  

Recalcitrant witnesses 
153. The Executive told the Committee whilst some witnesses are reluctant due to 

fear others are “more obstructive than reluctant” and that these provisions are 
intended to address the situation of non-attendance and the subsequent 
consequences on the court system.  They advised the Committee that such 
witnesses may be hostile or connected with the accused.  The Executive 
explained that if on investigation it was found that a witness had a “just excuse” 
such as family or transport difficulties, the prosecution would not seek a warrant 

                                            
235 Association of Directors of Social Work in Scotland, Annex E, Other Written Evidence, para 5 
236 Professor Dee Cook, University of Wolverhampton, Justice 1 Committee, Oral Evidence, 14 
January 2004, OR Cols 467-8 
237 Volunteer Development Scotland, Annex E, Other Written Evidence, 28 November 2003, para 7 
238 Professor Dee Cook, University of Wolverhampton, Justice 1 Committee, Oral Evidence, 14 
January 2004, OR Col 474 
239 Professor Dee Cook, University of Wolverhampton, Justice 1 Committee, Oral Evidence, 14 
January 2004, OR Col 473 
240 ASPS, Justice 1 Committee, Oral Evidence, 10 December 2003, OR Col 319 

137



Justice 1 Committee, 2nd Report, 2004 (Session 2) 

 

and that these provisions are aimed at “a core of people who avoid coming to 
court”.241 

154. The Executive advised that before a warrant is sought to arrest a witness the 
prosecution should carry out an investigation into why the witness did not 
attend.  It is unlikely that the Crown would apply for a warrant if the witness was 
not essential to the case; it is also open to the prosecution to seek agreement of 
evidence in order to avoid this course of action.242  The Procurators Fiscal 
Society told the Committee that in some circumstances the practice is to advise 
the police when apprehending a witness that the warrant is to be “executed with 
discretion”.243 

155. The Minister told the Committee that the Crown Office is already considering 
some of the measures mentioned by the researchers from the University of 
Wolverhampton, such as telephone contact.  He said that if “other measures 
that are not as severe as tagging” can be introduced, “that is the right thing to 
do”.  However, he considered that “there could still be a residual number of 
cases in which tagging could have a beneficial effect”.244 

156. The Committee is aware that non-attendance of witnesses has a 
significant effect on the efficiency of the court system and is one of the 
reasons behind adjournments.  In evidence it has become apparent to the 
Committee that there is a wide range of reasons why a witness fails to 
attend court for trial.  There is a clear difference between deliberately 
obstructive witnesses and those who do not attend court for fear of 
reprisals.  The Committee therefore considers that the Bill should state 
clearly that section 12 relates to recalcitrant witnesses.  With regard to 
genuinely reluctant witnesses, the Committee suggests that the Executive 
provides witnesses with an adequate support package to enable them to 
testify.  This should be akin to the witness care pilot referred to by the 
witnesses from the University of Wolverhampton which would focus on 
weaknesses within the system rather than punishing witnesses for their 
non-attendance. 

157. The Committee is unconvinced by the evidence presented that the 
option of tagging “reluctant witnesses” is necessary.  The Committee is 
concerned that tagging is being viewed as a measure to ease 
administrative burden rather than as a punishment as was originally 
intended with the creation of restriction of liberty orders.  It is not clear in 
what way tagging will ensure the attendance of a witness.  The Committee 
therefore seeks clarification of who this provision is aimed at and what it 
will achieve. 
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Child witnesses 
158. With regard to the scope of these provisions, Children 1st considers that 

section 12 should only apply to adults over 18 years old in line with the 
definition contained in the UN Convention on the Rights of the Child.  It stressed 
that children who give evidence may be fearful of the accused or have had a 
previous bad experience of giving evidence.  As such, Children 1st stresses that 
action in relation to children “should not be punitive – it should be welfare 
orientated.” 245 

Citation of witnesses 
159. Section 66(3) of the 1995 Act provides that in solemn proceedings a witness 

may be cited by sending the citation to the witness by ordinary or registered 
post or by recorded delivery.  Personal service is also competent, and section 
66(9) provides that citation of a witness may be effected by any officer of law 
“duly authorised”. 

160. The research carried out at the University of Wolverhampton indicated that in 
many cases, people did not think that they had enough notice to attend court.246  
Concerns were raised by the Law Society about the operation of new section 
90A(2)(a) which provides that a warrant can be granted if “the witness, having 
been duly cited to any diet in the proceedings, fails to appear at the diet”.  The 
Society would like a provision in the Bill for personal citations, as opposed to 
postal citations, as the implications of the use of the power include the 
subsequent detention of the witness.247  

161. In relation to the amount of time required to cite witnesses, ACPOS said it 
could take up to a couple of weeks after the preliminary hearing to issue a 
citation, leaving only two weeks for the police to serve the citation and for 
witnesses to make arrangements to attend the trial.248  The SPF argued that 
further consideration should be given to who cites and countermands 
witnesses, a task currently carried out by the police.  ACPOS suggested the 
creation of a single agency separate from the police service, possibly managed 
by the Crown Office.   

162. The Society of Messengers-At-Arms and Sheriff Officers told the Committee 
that citation is one of its specialised roles and that there is no requirement for 
the creation of a single agency as “Scotland has a body of professionals with 
the relevant qualifications and experience to take on the duties of service of 
criminal witness citations”.  The Society reported that the Crown Office is not 
considering the use of Sheriff Officers for the citation of witnesses given that the 
postal system was only recently rolled out and there is ongoing work with the 
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police to improve the timing and service of witness citations that require to be 
served personally.249  

163. The Committee believes that an efficient citation service is fundamental 
to the smooth running of the court system.  It is clear that witnesses must 
be made fully aware of the requirement for their attendance.  As yet there 
is limited evidence to prove that postal citation is having a beneficial 
effect on the attendance of witnesses.  As such, the Committee requests 
that the effectiveness of postal citation is monitored and the outcome 
communicated to the Committee.  It is clear that where it is likely that the 
witness will not appear at the trial, a personal citation should be issued. 

Legal Aid for “reluctant witnesses” 
164. The Scottish Law Agents Society stressed that “clear mechanisms must be in 

place to ensure that witnesses who are arrested on warrant and who are 
appearing before a court have access to legal advice”.250  SLAB verified that if a 
reluctant witness is entitled to be heard in court then at present there is no legal 
aid provision for legal representation and as such suggests that the Executive 
may wish to consider making assistance by way of representation available.251  
The Deputy Minister for Justice confirmed to the Committee that the Executive 
is looking into this.252  The Committee welcomes the Executive’s 
commitment to examine this.   

Enforcement 
165. Provision is made under the Bill that where the court is satisfied by evidence 

on oath that the witness is not likely to attend without compulsion, a warrant can 
be issued for the apprehension of the witness.  Court practioners advised that 
under the new procedures, the preliminary hearing (or first diet in the Sheriff 
Court) could provide an opportunity to identify witnesses who might potentially 
cause a difficulty in this regard.253  However, police organisations have 
concerns about the enforcement aspect of section 12 which provides for the 
apprehension of reluctant witnesses where it is viewed that they are “not likely 
to attend to give evidence”.  They request further clarity on the degree of proof 
required to label a witness “reluctant”.254 

Bail Conditions: remote monitoring of restrictions on movements 

Current provisions and proposed amendments 
166. The current procedures for bail provide that on the first appearance of an 

accused from custody the court must consider the question of bail, even if the 
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accused does not make an application for bail.255  Since there is a right to bail, it 
will be granted by the court unless it is opposed by the Crown.256  If the court 
decides to grant bail, this will be done subject to the “standard conditions” set 
out in the 1995 Act, and such other conditions as the court thinks necessary in 
order to ensure that the accused complies with the standard conditions and 
cooperates with certain investigatory procedures.257 

167. Section 14 of the Bill is not intended to change any of the general rules 
regarding bail, but is intended to supplement these.  It provides that where the 
court has refused to admit a person to bail it must,258 on the application of that 
person, consider whether imposing a “tagging” order would make it possible to 
admit the accused to bail subject to a condition restricting his movements.  If the 
court thinks that this would be possible it must admit the accused to bail, subject 
to the condition restricting his movements, and impose the “tagging” order.  If 
the order restricting the movements of the accused would require him to remain 
in a specified place or places, the court must, before making the order, obtain 
and consider information about that place or places, including the views of 
persons likely to be affected by the requirement that the accused remain in that 
place. 

Breach and enforcement 
168. The Bill makes provision for the action that is to be taken in the event of an 

apparent breach of the bail condition, including conferring on a constable the 
power to arrest without warrant a person suspected of having breached a 
condition imposed under this section restricting the person’s movements.  If, for 
example, it appears that the person in question has tampered with the remote 
monitoring device, but has observed the condition restricting his movements, 
that would not be a breach of the bail condition as the Bill is presently drafted.  It 
therefore appears that if an accused otherwise complies with the condition of 
restriction of movement, it would not be an offence under that section to tamper 
with the remote monitoring device.  (It might be some other offence, depending 
on what form the tampering took.).   

169. Currently, any person who is sentenced to a restriction of liberty order (RLO) 
and subsequently breaches that order is reported to the court.  Under the Bill it 
is envisaged that breaches of the bail condition of remote monitoring of 
restrictions on movements will be reported directly to the police.  There appears 
to be confusion in relation to the difference between RLOs and the bail 
condition of remote monitoring of restrictions on movements.  Police 
organisations are concerned about the additional burden being placed on the 
police as monitoring of RLOs is normally carried out by a third party.259  In 

                                            
255 1995 Act, s. 22A(1) 
256 See Maxwell v McGlennan 1989 SCCR 117, Spiers v Maxwell, 1989 SLT 282n. 
257 1995 Act, s.24(4).  The standard conditions include, for example, the condition that the accused 
appears in court for every diet appointed for his case, that he does not commit an offence while on 
bail and that he does not interfere with witnesses. 
258 The Bill uses the term “shall” which indicates that the issue must be addressed by the court if 
there is an application by the accused. 
259 Association of Chief Police Officers in Scotland, Annex D, Associated Written Evidence, 24 
November 2003, para 9; Scottish Police Federation, Justice 1 Committee, Oral Evidence, 10 
December 2003, OR Col 321 
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relation to enforcement of RLOs, HM Inspectorate of Constabulary for Scotland 
wished to make the Committee aware that more clarity is required in the Bill so 
that officers are clear whether they are dealing with a breach of bail conditions 
or a RLO, which could potentially lead to wrongful arrest.260  The Executive 
explained to the Committee that breach of a RLO is not an offence and is 
therefore notified directly to the court.  However, the Bill provides for electronic 
monitoring of restriction on movements as a bail condition and breach of any 
bail condition is an offence which is dealt with by the police in the first 
instance.261   

Application for bail with remote monitoring of restriction on movements 
170. The Bill provides that where they have been refused bail, the court must 

consider any application from the accused for it to consider the imposition of an 
order restricting his movements which would be remotely monitored which 
would enable the court to release that person on bail.  The explanatory notes 
state that this provision “only comes into play when a court has considered and 
rejected the option of bail on other conditions and concluded that the person 
should be remanded in custody”.262 

171. The Committee believes that these provisions are cumbersome as the 
accused is entitled to apply for bail with remote monitoring of restrictions 
on movements only after bail has been considered and refused at the first 
appearance.  The Committee requests clarification on whether the 
Executive considered the option of creating remote monitoring of 
restrictions on movements as an additional condition of bail to be 
considered on the first appearance alongside existing conditions and the 
reasons why this approach was rejected. 

General reaction to the proposals  
172. The Committee is cautioned about the use of remote monitoring of 

restrictions on movements as a bail condition by Victim Support Scotland who 
said that victims have reported increased intimidation and harassment from the 
accused and their associates in such circumstances.263  SACRO also provided 
strong evidence, which included research findings from other jurisdictions, that 
electronic monitoring should only be used alongside a bail supervision 
condition.  Experience has shown that schemes which provide support and 
supervision of bailees are completed successfully in more than seventy per cent 
of cases.  The Committee also understands from SACRO that sheriffs and 
some High Court judges have confidence in bail supervision schemes to ensure 
that bail is not abused and that the accused does not commit further 
offences.264   

                                            
260 HM Inspectorate of Constabulary for Scotland, Annex E, Other Written Evidence, 27 November 
2003, para 12 
261 Scottish Executive, Annex D, Supplementary Written Evidence, 3 February 2004, paras 11-12 
262 Criminal Procedure (Amendment) (Scotland) Bill, SP Bill 10-EN, Explanatory notes, page 18, 
para 117 
263 Victim Support Scotland, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 434 
264 SACRO, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 439  
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Type of offender  
173. In relation to these provisions, the Minister explained that no “type” of 

offender will be “targeted” as such.  As at present, all offenders are eligible for 
bail, but this provision will offer another option in the event that the court is not 
satisfied that an accused person should be granted bail subject to standard 
conditions and any other conditions that the court may impose.265 

Time limits 
174. There are existing provisions in the 1995 Act which set time limits in relation 

to disposal by the sheriff of a bail application and similarly strict provisions apply 
to the timing of bail review applications.  The Sheriffs’ Association believes that 
the provisions of sections 14 and 15 of the Bill will require to be altered to take 
cognisance of those provisions either by amendment or by exception.  The 
Minister confirmed to the Committee that the concerns raised are valid and that 
the provision was being reconsidered in light of the impact of existing time 
limits.266 

General conclusion on section 14 
175. There has been some confusion in relation to the provisions for remote 

monitoring of restrictions on movements.  Paragraph 71 of the policy 
memorandum states that the policy intention is to empower the court to 
“impose electronic monitoring of an accused as a condition of bail”.267  
However, it is clear to the Committee that electronic monitoring is not a 
condition of bail, but a means by which compliance with restriction on 
movements is monitored.  It was only on receipt of a letter from the 
Deputy Minister for Justice that this became clear.  That letter stated that 
“this provision will allow the court to restrict an accused person’s 
movements, and importantly monitor compliance with restrictions”.268  
The Committee found the commentary in the policy memorandum unclear 
and it has taken time and effort to establish how these provisions will 
work in practice.   

176. The Committee recognises that the use of remote monitoring of 
restrictions on movements as a bail condition has the potential to reduce 
the number of accused on remand.  However, the Committee believes that 
this has to be balanced with the knowledge that the accused has already 
been refused bail for a number of reasons.  It has not emerged from the 
evidence what sort of circumstances this provision would apply to.  
Therefore the Committee is not persuaded of the appropriateness of this 
provision and requests clarification on the intention of this policy and the 
circumstances in which it may be used. 

Sentence following guilty plea  

177. Section 17 amends section 196 of the 1995 Act so as to require the 
sentencing judge to take into account the stage at which a guilty plea was 

                                            
265 Deputy Minister for Justice, Annex D, Supplementary Written Evidence, 11 February 2004 
266 Deputy Minister for Justice, Justice 1 Committee, Oral Evidence, 14 January 2004, OR Col 509 
267 Criminal Procedure (Amendment) (Scotland) Bill, SP Bill 10-PM, Policy Memorandum, page 13, 
para 71 
268 Deputy Minister for Justice, Annex D, Supplementary Written Evidence, 11 February 2004 
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tendered in solemn and summary procedure.  It also requires the judge to state 
when passing sentence whether his consideration of when the guilty plea was 
tendered has led him to discount the sentence or not.269  

178. The Executive is seeking to encourage early realistic pleas.  This is to be 
facilitated by more thorough case preparation by the defence which could lead 
to an accused person being in a position to plead guilty at the preliminary 
hearing.  Evidence gathered by the Executive from practitioners suggests that 
an accused is more likely to plead guilty at an early stage if the sentence is 
likely to be significantly reduced.  If a guilty plea is given before the trial diet, 
then this spares victims and witnesses from giving or listening to evidence and 
reduces the time that they will have to wait for outcomes.270  This is quantified 
to some extent by the Scottish Court Service who told the Committee that a 
plea rate of twenty to twenty-five per cent in the High Court would result in 
between 7,500 and 10,000 witnesses who would not have to attend court.271 

179. Notwithstanding the benefits of sentence discounting, the Committee has 
heard evidence that sentence discounting is controversial and that it may 
undermine public confidence in the criminal justice system.  According to 
Professor Wasik of the Sentencing Advisory Panel, which has carried out public 
attitude research, members of the public are inclined to be cynical about courts 
giving a discount for pleading guilty.  This tends to be due to the public’s focus 
on individual cases, rather that an understanding of the workings of the criminal 
justice system.272  Victim Support Scotland advised the Committee that some 
people may want to have an opportunity to stand up in court and give an 
account of what happened and how it has affected them, whilst others will not.  
On balance, Victim Support Scotland welcomes the provisions in so far as they 
provide a “realistic system of inducements for guilty pleas”.273 

180. Some witnesses highlighted the fact that the requirement for judges to state 
reasons for granting a discount increased transparency in sentencing.  Both 
Victim Support Scotland274 and Procurators Fiscal Society275 stated that this 
increased transparency was welcomed.  

Du Plooy v H.M. Advocate 
181. In the case of Du Plooy v H.M. Advocate,276 the Appeal Court indicated that in 

line with existing practice the court was expected to explain why an allowance 
was not given where there was an early plea of guilty, and that there was “no 
practical difference” between existing Scottish provisions which give the courts 

                                            
269 Criminal Procedure (Amendment) (Scotland) Bill, SP Bill 10-EN, Explanatory notes, paras 131 - 
132 
270 Criminal Procedure (Amendment) (Scotland) Bill, SP Bill 10-PM, Policy Memorandum, page 10, 
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a discretion in this regard, and the English provision which requires the court to 
have regard to a guilty plea.   

182. The Executive considers section 17 to be complementary to the Appeal Court 
decision and is hopeful that it will encourage accused persons to tender a guilty 
plea at an early stage once it is clear that a discount is given for doing so.277  
However, the Law Society considers that the Du Plooy case has overtaken the 
point that the Bill seeks to introduce.278  Similarly, the Sheriffs’ Association 
believes that the Du Plooy case “deals exhaustively with the issue of sentence 
discount and the proposed amendment is perhaps unnecessary and possibly 
confusing.  It may be thought that the case regulates the position very fully”.279 

Maximum sentence 
183. Professor Wasik of the Sentencing Advisory Panel explained that the stage 

at which the plea is tendered is the primary consideration for giving a 
discounted sentence in the English system.280  In England and Wales the 
maximum discount given could be more than a third.281  He believed that there 
should be sufficient discretion for judges to take account of the circumstances of 
each case.  The fact that judges will be required to explain their decisions will 
encourage consistency.282  The Minister told the Committee that responsibility 
should lie with judges.  The safeguard is that someone who pleads and is not 
given a discount can appeal under the Bill.283 

184. The Committee welcomes section 17 as it provides certainty and 
transparency within a legislative framework.  The Committee is convinced 
that it will encourage early pleas which will be beneficial for victims and 
witnesses.   

185. Having considered evidence from the Sentencing Advisory Panel, some 
members believed that a discount of more than a third, as applied in 
England, was too high.  The Committee considered whether a maximum 
sentence discount should be set on a statutory basis and decided that the 
Sentencing Commission would be the appropriate forum in which to 
consider this question.  

Increased powers of sheriffs 

186. Section 18 amends section 210A(6) of the 1995 Act to increase the 
maximum extended sentence a sheriff may impose on certain violent and 
sexual offenders from three years to five years.  The proposed changes to the 
sentencing powers of sheriffs would result in the maximum custodial term which 
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a sheriff could impose being increased to five years and allow the passing of 
extended sentences by sheriffs in relation to violent offenders.  In addition, 
section 18 of the Bill provides for an increase in the maximum extension period 
which a sheriff can impose from three to five years. 

187. The maximum custodial sentence which sheriffs dealing with cases under 
solemn procedure can impose is, in terms of section 3(3) of the 1995 Act, 
generally limited to three years.  The Bill itself does not include any provision to 
change this.  Section 18 relates to the proposal to bring into force section 13(1) 
of the Crime and Punishment Act 1997 (“the 1997 Act”), which has the effect of 
increasing the custodial sentencing power of a sheriff sitting with a jury from 
three to five years.  The Executive intends to implement this provision by 
commencement order.284  The Scottish Court Service advised that cases such 
as assault and robbery, robbery and drug-related cases might be transferred.285  
Ultimately it is for the Crown Office High Court Unit to decide which cases are 
indicted to the Sheriff Court.286  

Public perception 
188. Some evidence suggested that this change in policy may have the effect of 

producing a drift in Sheriff Courts towards longer sentences.287  SACRO had 
major concerns saying that this could lead to an increase in the prison 
population and therefore overcrowding in prisons.288  The organisation also 
referred to the statistics for 2001 which it believed illustrate the inconsistency of 
sentencing in sheriff solemn procedure cases.289  The Howard League for Penal 
Reform in Scotland has similar concerns.290 

189. Further concerns were identified by the research undertaken by Elaine 
Samuel which found that both prisoners and members of the public preferred 
trials to take place in the High Court.291  Given that “individual’s liberty is at risk 
for a lengthy period”, SACRO also believed that cases should remain in the 
High Court.292  This view was also sustained by the Law Society who stated that 
“serious crime deserves to be dealt with in a serious forum such as the High 
Court of Justiciary”.293 

190. The proposal to extend the sentencing powers of the Sheriff Court from 
three to five years was included in the 1997 Act.  There was no Scottish 
Parliament at this time and that Act was considered by the UK Parliament.  
In the light of serious concerns expressed in evidence about the 
possibility of “sentence drift” and impact of the provision on the public 
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perception of the criminal justice system in Scotland, the Committee 
believes that it should have been asked to examine these provisions in 
greater detail. 

Availability of counsel in the Sheriff Court 
191. The Committee has established that cases marked for the High Court are 

automatically sanctioned for junior counsel whereas cases transferred to the 
Sheriff Court will not have an automatic entitlement for counsel.294  Solicitors 
are able to apply for sanction to use counsel in the Sheriff Court and SLAB 
assesses these requests against set criteria.  At present SLAB receives 900 
applications per year for counsel in solemn cases in the Sheriff Court out of a 
total of around 9,500 cases.  Of these approximately 450 are granted.295  

192. It was put to the Committee by many witnesses that cases transferred to the 
Sheriff Court merit the same level of representation as they currently receive in 
the High Court.  The Law Society supports this view and pointed out that “there 
is no difference in the seriousness of the crime”.296  Defence practitioners 
thought that dealing with more serious cases may place relatively inexperienced 
lawyers in the Sheriff Courts in a situation beyond them.297  Witnesses also 
questioned the ability of sheriffs to deal with more serious cases.298  In defence 
of solicitors and sheriffs, the Procurators Fiscal Society told the Committee that 
there are a number of “highly qualified solicitors” who are “well able” to take on 
such cases, and that many sheriffs are appointed as temporary judges to the 
High Court.299    

193. SLAB told the Committee that there is an expectation that solicitor advocates 
will handle many of the cases which transfer.300  The Faculty of Advocates 
hoped that SLAB might consider requests for sanction of counsel in the Sheriff 
Court “more freely” once these proposals have been implemented.301   

194. These measures will produce savings in the legal aid bill.  However, the 
Minister explained that the rationale behind the proposal is not cost saving, but 
improving the efficiency and effectiveness of the High Court system,302 but 
conceded that it would be wise for the concerns that have been addressed to 
the Committee be given some consideration as part of the current review of 
legal aid.303 

195. Lord Bonomy recommended that if the jurisdiction of the Sheriff Court is 
expanded, SLAB should review their policies in relation to granting sanction for 
the employment of counsel and solicitor advocates in cases in the Sheriff Court.  
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He said that in cases where “it can be said with some measure of confidence 
that there is a risk that the accused will be sentenced to a period in custody in 
excess of three years, the accused should have the same range of 
representation available to him as he would have under the present system”.304  
The Committee believes that it is fundamental that the accused receives 
the right level of representation.  The Committee recommends that where 
there is a risk that the accused will be sentenced to a period in custody in 
excess of three years, the accused should have the same range of 
representation available to him as he would have under the present 
system.   

Timescale 
196. It is proposed that the increase in sentencing powers for Sheriff Courts will be 

implemented in April 2004.  The Sheriffs’ Association explained that Sheriff 
Courts are to accept the increased workload which would be brought to them by 
the implementation of section 13(1) of the 1997 Act immediately.  This will be 
before the provisions of this Bill are brought into effect.  The result of this will be 
that “the Sheriff Court will have an increased workload at the top end of its 
range of criminal business” but “will not have the amended provisions of the 
1995 Act to assist in dealing with these matters and that will undoubtedly create 
both difficulty and anomaly”.305  They therefore propose that immediately the 
Sheriff Court’s powers are increased, the provisions of parts 2, 3 and 4 of the 
Bill should be brought into immediate effect in relation to Sheriff Court cases.  
The Procurators Fiscal Society was unaware of the intention to implement these 
proposals in April 2004.306 

197. The Committee is concerned that the Procurators Fiscal Society, whose 
members will play a major part in dealing with the additional work in the 
Sheriff Court, was unaware that the transfer of business of the High Court 
is to take place in April 2004 particularly as the burden of additional work 
will be for senior fiscals who will also have demands on their time with 
new procedures such as the preliminary hearing.  This demonstrates a 
lack of adequate preparation and consultation on the implementation of 
this measure.  The Committee also notes the requirement to implement 
the necessary procedural changes to allow sheriffs to deal effectively with 
the increased powers.  Given these factors, the Committee strongly 
believes that the Executive should reconsider the proposed timescale for 
the increase in sentencing powers for Sheriff Courts.  The Committee 
further recommends that the relevant professional organisations and 
trade unions should be consulted before this provision is implemented. 

Review of summary procedure 
198. Concerns were expressed about the impact and timing of the review of 

summary procedure307 being undertaken by Sheriff Principal McInnes and how 
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procedures of the Sheriff Courts and District Courts as they relate to summary business and the 

148



Justice 1 Committee, 2nd Report, 2004 (Session 2) 

 

these proposals would mesh with the proposals in the Bill.  The Scottish Human 
Rights Centre told the Committee that there is a possibility that the work of 
District Courts will also be transferred to the Sheriff Courts.  They believed that 
it would be “shortsighted” to implement these measures without taking the 
McInnes recommendations into account.308  Professor Duff, who is on the 
McInnes Committee, confirmed that it had taken the proposal to shift High Court 
business into the Sheriff Courts into account in its considerations.309  The 
Executive considered whether to await the outcomes of the McInnes review 
before implementing the proposals, but felt that the evidence about the Sheriff 
Courts’ capacity was sufficiently robust to go ahead with the transfer of 
business as a freestanding exercise.310  In terms of the legislative timetable for 
this Bill, the Minister indicated that the review recommendations would be 
published before the end of Stage 2.311  

199. The Committee shares the concern that this proposal and the outcome 
of the McInnes review will put the Sheriff Courts under additional pressure 
as it could gain additional business from both ends of the spectrum.  The 
Committee recommends that the Executive reassess this proposal in the 
light of the publication of the McInnes report.  

Subordinate Legislation Report 

200. The Subordinate Legislation Committee (SLC) considered the provisions for 
delegated powers in the Bill.312  It should be noted that the Bill contains a 
considerable number of delegated powers, the majority of which relate to the 
making of Acts of Adjournal by the High Court to regulate practice and 
proceedings.  The SLC raised a number of points with the Executive.  The 
Executive has agreed with the SLC that there is a drafting error as regards 
sections 12 and 14, which it has undertaken to put right by amendment.  The 
Executive has also undertaken to look more generally at the drafting, 
particularly of section 12, with a view to simplifying it.  Other than these 
comments, the SLC approves of the delegated powers and the procedures 
chosen in respect of these. 

Policy memorandum 

201. The policy memorandum sets out the Bill’s policy objectives, what alternative 
approaches were considered, the consultation undertaken and an assessment 
of the effects of the Bill on equal opportunities, human rights, island 
communities, local government, sustainable development and other matters 
considered relevant.  The lead Committee on a Bill is required to examine the 
policy memorandum under Rule 9.6.3 of the Parliament’s standing orders. 
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202. As pointed out in relation to a number of provisions discussed in this 
report, given the complexity of the Bill, the Committee was surprised at 
the lack of detail in the policy memorandum.  There are several aspects of 
the Bill which were not made clear from the outset and only came to light 
in evidence (such as the provision for continued trials which was not set 
out in the policy memorandum). 

Impact on equal opportunities 
203. The Executive says in the policy memorandum that the Bill enables special 

consideration to be given to the needs of different groups at the preliminary 
hearing so that the court is ready to meet their needs on the day of the trial.  It 
believes that the proposals will therefore be of benefit to victims of sexual crime, 
child witnesses, elderly or frail witnesses or those with a mental disorder or 
disability, and those whose first language is not English, as well as any other 
special group.313   

204. The Committee welcomes the provision to meet the needs of different 
groups in the High Court process.  Evidence from Rape Crisis confirmed that 
the certainty of a trial date provided for in the Bill will be beneficial for rape 
victims.314  Similar views were expressed by Scottish Women’s Aid, which told 
the Committee that women, children and young people experiencing domestic 
abuse are particularly vulnerable when delays in court proceedings occur.315  
Rape Crisis made a plea for automatic entitlement to special measures which 
are provided for in the Vulnerable Witnesses (Scotland) Bill and stressed the 
importance of informing witnesses of their rights as early in the process as 
possible.316 

Financial Memorandum 

205. The financial memorandum states that the proposal for the preliminary 
hearing and measures such as the managed meeting have cost implications for 
the Scottish Court Service, the Crown Office and SLAB.  There will also be 
additional expenditure on judicial salaries.  After an initial “bedding in” period, 
the Executive anticipates compensating savings in unproductive trial hearings.  
It expects most of the additional expenditure to be offset by these savings after 
an initial two year period.  However, the Crown Office will incur some recurrent 
costs in relation to implementing the proposals in the Bill.317 

206. The Committee believes that resources are fundamental to the 
successful operation of the Bill’s provisions.  The Faculty of Advocates is of 
the view that all participants, the Crown Office, the Faculty of Advocates and 
judges must be adequately resourced for the system to work.318   
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Crown Office resources 
207. The Procurators Fiscal Society told the Committee, “there is no doubt that 

with the advent of the preliminary diet, the managed meeting, the record of 
preparation and early disclosure, additional work will be required” which will 
require more time and legal support.319  However, the Society is concerned 
about the level of resourcing and how this could undermine the package of 
measures that the Bill presents.320  Some witnesses did not think that the 
changes set out in the Crown Office Review had filtered through to the frontline 
as yet.321  The Crown Office has told the Committee that it is “committed to 
putting arrangements in place which will support the earliest provision of 
material”.322   

208. The Crown Office estimates that two additional advocate deputes and 
relevant support staff will be required to deal with the introduction of preliminary 
hearings.  This additional resource will be required beyond the transitional two 
year period but in the long term it is anticipated that the Crown Office can 
absorb the extra work.323  

Transfer of business to the Sheriff Court 
209. The Executive considers that the shift of business from the High Court to the 

Sheriff Court will reduce the High Court caseload by twenty-three per cent and 
will equate to a seven per cent increase in sheriff and jury solemn business.  
The Executive is satisfied that courts will be able to take on the extra 
business.324  The Scottish Court Service told the Committee that for the smaller 
Sheriff Courts it is estimated that they will receive one or two extra cases per 
year.  The impact on the six larger Sheriff Courts will be greater which could 
range form four to six extra indictments per month in courts such as Paisley to 
an extra twenty indictments per month in Glasgow.325  

210. Evidence from the Crown Office indicated that the shift of business would 
assist the Crown Office as fewer resources need to be deployed in Sheriff and 
Jury cases than in High Court cases which helps to absorb some of the 
recurrent costs.326  Whereas Procurators Fiscal Society stated that there will be 
resource implications for fiscals as there will be more Sheriff and Jury cases for 
fiscals to prosecute.327   

211. The Committee is seriously concerned about the potential impact of 
this provision on procurators fiscal who will also have to deal with 
additional work involved with preliminary hearings, managed meetings 

                                            
319 Procurators Fiscal Society, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 448 
320 Procurators Fiscal Society, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Cols 445-
6 
321 Scottish Human Rights Centre, Justice 1 Committee, Oral Evidence, 17 December 2003, OR 
Col 345 
322 COPFS, Annex D, Associated Written Evidence, 26 November 2003, para 8  
323 COPFS, Justice 1 Committee, Oral Evidence, 26 November 2003, OR Col 216 
324 Scottish Executive Bill Team, Justice 1 Committee, Oral Evidence, 26 November 2003, OR Col 
213 
325 Scottish Court Service, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Cols 251-2 
326 COPFS, Justice 1 Committee, Oral Evidence, 26 November 2003, OR Col 230 
327 Procurators Fiscal Service, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Cols 457-
8 
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and early disclosure.  The Committee seeks an assurance from the 
Executive that sufficient resources will be forthcoming to allow 
procurators fiscal and other professionals working in the Sheriff Courts to 
take on extra cases.  The Committee recommends that the Executive 
should instigate discussions with representatives of the staff involved to 
ensure that they are prepared and adequately resourced for this additional 
workload. 

Legal aid fund 
212. SLAB anticipates that preliminary hearings, managed meetings and 

payments to counsel to remain available for fixed trials will impact on legal aid 
costs.328   

213. The Faculty of Advocates believes that a major culture shift will be required 
which will see Queen’s Counsel become case managers329 and told the 
Committee that “it is vital that the legal aid regulations be altered to take 
account of proper remuneration for the preliminary hearing and for necessary 
preparation”.330  This approach is supported by the Scottish Human Rights 
Centre.  It pointed out that criminal legal aid rates have not been increased for 
over 10 years.331  The Faculty referred to this as “a critical factor” that has led to 
difficulties whereby counsel find themselves overcommitted “through the 
reasonable expectation that they ought to earn a living”.332  SLAB has budgeted 
for fees for counsel remaining available for a fixed trial diet.  It is considering a 
graduated fee structure for counsel which would offer a global fee for each 
case.333 

214. SLAB believes that early disclosure of evidence by the Crown to the defence 
solicitor will produce savings as it would reduce the fees paid to solicitors 
undertaking precognition work in solemn cases.334  If disclosure takes place, 
SLAB estimates that savings in the region of £1.25 million could be achieved.335  

215. It is vital that defence counsel are adequately remunerated for the extra 
preparation work involved in the proposed new system.  The Committee 
welcomes SLAB’s commitment to pay counsel a retainer for fixed trials to 
address the problem of unavailability of counsel which can cause delays.  
The Committee believes that it is fundamental that defence counsel are 
adequately paid to ensure that the required culture change is brought into 
effect.   

                                            
328 Finance Committee Report, Annex B, Appendix 1, Submission from Scottish Legal Aid Board, 
Provisions impacting on legal aid costs 
329 Faculty of Advocates, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Cols 395 & 402 
330 Faculty of Advocates, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 425 
331 Scottish Human Rights, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 343 
332 Faculty of Advocates, Justice 1 Committee, Oral Evidence, 7 January 2004, OR Col 425 
333 SLAB, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 374 
334 Scottish Legal Aid Board, Annex D, Associated Written Evidence, 27 November 2003, para 4 
335 SLAB, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 380 
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Forensic science reports 
216. One of the reasons put forward for delay was the late submission of forensic 

science reports.336  The Bonomy Review337 and the Crown Office Review338 
acknowledged that there are demands on resources of the forensic science 
services.  Some witnesses believed that the forensic science laboratories 
required an injection of funding. 339  This service is funded through police grant 
aided expenditure.  Chief constables are responsible for deciding on the best 
use of resources.  The Executive has advised that a review of funding 
arrangements is underway to establish whether they should be funded centrally 
as a common police service.  ACPOS highlighted the ongoing Forensic Science 
Project, the purpose of which is to rationalise the provision of forensic science 
to Scottish police forces with a view to establishing a single national Forensic 
Science Service under the aegis of Common Police Services.  Part of this work 
included the rationalisation of services, with core services retained by all 
laboratories and certain specialist services identified for provision at Centres of 
Excellence, with each Laboratory being identified to provide at least one 
specialist service.  ACPOS also told the Committee that standards have 
recently been agreed for the presumptive testing of all controlled drugs in 
Scotland, “a development which will impact considerably on the backlogs 
currently experienced in forensic laboratories”.340   

217. The Committee is concerned about evidence received identifying late 
submission of forensic reports as a reason for delay.  The Committee 
seeks an assurance from the Executive that forensic science laboratories 
are sufficiently resourced to provide reports required by the Crown within 
set deadlines.  This is key to early disclosure and the avoidance of late 
submission of evidence.   

Judicial resources 
218. The Executive told the Committee that judges would require preparation time 

and would have a managerial role under the new system which they do not 
currently have.341  The Scottish Court Service quantifies that £0.5 million will be 
required in judicial costs and £150,000 for the Scottish Court Service.  Part of 
the £150,000 will be for developing information technology systems to underpin 
the new system.342  The Scottish Court Service hopes that the new regime will 
reduce the use of judges’ time overall.  During the initial two year period, the 
Scottish Court Service expects to require thirteen to fourteen judges every 

                                            
336 Scottish Human Rights, Justice 1 Committee, Oral Evidence, 17 December 2003, OR Col 347 
337 Improving Practice: 2002 Review of the Practices and Procedure of the High Court of Justiciary 
pages 17-18, paras 5.12-14 
338 Review of Crown Office and Procurator Fiscal Service systems for the processing, preparation 
and prosecution of High Court cases, June 2002, page 29, paras 2.47-2.48 
339 Law Society of Scotland, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 274 
340 Association of Chief Police Officers in Scotland, Annex D, Supplementary Written Evidence, 6 
February 2004 
341 Scottish Executive Bill Team, Justice 1 Committee, Oral Evidence, 26 November 2003, OR Col 
196 
342 Scottish Court Service, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 245 
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week.  Under the new regime, the requirement is expected drop to ten to eleven 
judges.343   

219. The Committee notes the fundamental role played by the judiciary in 
delivering the new system.  The Committee recommends that the 
Executive should rigorously assess the requirement for extra judicial 
resources at the end of the two year period.   

Finance Committee Report 
220. The Finance Committee took evidence from the Scottish Court Service, the 

Crown Office, SLAB and the Scottish Executive Bill Team and reported that 
whilst it recognises that the financial assumptions contained within the financial 
memorandum are accurate in relation to costing the Bill’s specific policy 
intentions, the Committee remains greatly concerned that the opportunity to 
introduce budgetary control across the justice system at a more fundamental 
level has been missed.  

221. In the light of this concern, the Committee recommended that further 
consideration should be given to specific provisions in this Bill, with the aim of 
ensuring that (i) judicial management arrangements meet best value criteria, (ii) 
key decision makers give due consideration to the budgetary consequences of 
procedural arrangements, especially those involving court hearings where 
alternative mechanisms such as managed meetings may be equally or more 
appropriate, and (iii) legal fees and administrative costs are not racked up 
because of inefficiencies in the judicial management system or the adoption of 
costly default arrangements for procedural hearings which can only be set aside 
with the agreement of all parties to a case. 

222. The Committee notes the strong terms of the Finance Committee 
report.  However, evidence provided to the Committee was 
overwhelmingly in favour of the preliminary hearing system and the 
Committee therefore believes that the additional expenditure is justified.  
No alternative way of addressing delays in the High Court was presented 
to the Committee.   

Monitoring mechanism 
223. Some evidence suggested that there should be a monitoring mechanism to 

review whether the Bill proposals are effective.344  The Committee 
recommends that the Executive should monitor the effectiveness of the 
new proposals and report back to the Committee 18 months after their 
implementation.  The Committee will then carry out an assessment of the 
success of the proposals and whether any adjustments are required.   

Conclusion 

224. The Committee welcomes the Criminal Procedure (Amendment) Bill 
which aims to address the unacceptable levels of delay and uncertainty 

                                            
343 Scottish Court Service, Justice 1 Committee, Oral Evidence, 3 December 2003, OR Col 245 
344 Law Society of Scotland, Annex D, Associated Written Evidence, 28 November 2003, para 57; 
Association of Scottish Police Superintendents, Annex D, Associated Written Evidence, 27 
November 2003, para 19 
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which exist in Scotland’s High Courts.  The success of the proposals will 
depend on a culture change with increased communication at an early 
stage and an attempt to end the “culture of adjournment”.  The Committee 
stresses the need to ensure that there are adequate resources in place, 
particularly in the Crown Office, to deliver these changes.  If these 
resources are in place, the Committee believes that the provisions in this 
Bill can make significant improvements to the system to the benefit of 
victims and witnesses who are currently greatly inconvenienced by the 
uncertainty of the current system.  The Committee recommends that the 
general principles of the Bill should be agreed to.345 

                                            
345 Margaret Mitchell MSP dissents in relation to extending the 110 day rule 
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SP Paper 95  Session 2 (2004) 

REPORT OF THE SUBORDINATE LEGISLATION COMMITTEE 
 

Criminal Procedure (Amendment) (Scotland) Bill 
 

Delegated Powers Scrutiny 
 

Stage 1 Report 
 
1. The Subordinate Legislation Committee considered the delegated powers 
provisions in the Criminal Procedure (Amendment) (Scotland) Bill at its meetings on 16th 
December 2003 and 6th January 2004.  The Committee submits this report to the Justice 1 
Committee, as the lead committee for the Bill, under Rule 9.6.2 of Standing Orders. 
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Criminal Procedure (Amendment) (Scotland) Bill 
 

Report of the Subordinate Legislation Committee 
On Delegated Powers Provisions 

 
Stage 1 

Committee remit 
1. Under the terms of its remit, the Committee considers and reports on 
proposed powers to make subordinate legislation in particular Bills or other proposed 
legislation and on whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 
 
2. The term “subordinate legislation” carries the same definition in the Standing 
Orders as in the Interpretation Act 1978.  Section 21(1) of that Act defines 
subordinate legislation as meaning “Orders in Council, orders, rules, regulations, 
schemes, warrants, bye-laws and other instruments made or to be made under any 
Act”.  “Act” for this purpose includes an Act of the Scottish Parliament.  The 
Committee therefore considers not only powers to make statutory instruments as 
such contained in a Bill but also all other proposed provisions conferring delegated 
powers of a legislative nature. 
 
Background 
3. The Bill is part of the Executive’s package of reforms to the criminal justice 
system with the overall aim of reforming court procedure and enabling the courts to 
deal with cases more efficiently.  The provisions of, and policy underlying, the Bill are 
described in the Bill’s Accompanying documents and summarised in paragraphs 2 
and 3 of the memorandum provided by the Executive for the use of the Committee in 
its examination of the delegated powers in the Bill.   The memorandum is reproduced 
at Appendix 1. 
 
4. In brief, Parts 1 and 2 of the Bill make amendments to criminal proceedings in 
the High Court of Justiciary and generally in relation to solemn proceedings 
respectively.  Part 3 makes amendments in relation to bail and applies both to the 
summary and to solemn proceedings.  Part 4 contains miscellaneous and general 
provisions. 
  
Delegated powers 
 
Act of Adjournal powers 
5. The Bill contains a considerable number of delegated powers.  However, the 
great majority relate to the making of Acts of Adjournal by the High Court to regulate 
practice and proceedings.  Act of Adjournal powers are to be found, as indicated in 
the Executive’s memorandum, in sections 1(3) (three powers), 2, 7, 8, 12, 19 and 
paragraph 22(a) of the schedule.  The Memorandum gives a full description of all the 
powers, each of which is concerned with purely practical matters.  
 
6. The Committee agreed that it is entirely appropriate that such matters should 
be dealt with by Act of Adjournal in the normal way.  They are concerned with the 
practice of the Court which is properly a matter for it to determine.   The Committee 
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therefore had no further comment to make on these powers in the Bill.   Only 
sections 12, 14, 21 and 22 confer substantive regulation and order-making powers.  
 
Section 12  (Reluctant witnesses) 
  
Background 
7. Section 12 inserts into the Criminal Procedure (Scotland) Act 1995 new 
sections 90A to 90E setting out how the court may deal with reluctant witnesses. 
Those sections make provision in relation to the apprehension of a reluctant witness 
and the options available to the court following the arrest of that witness. The options 
include the making of an order releasing the witness on bail, new section 90B(1)(b). 
 
8. Subsection (8) of new section 90B (page 19) applies certain provisions of new 
section 24A (bail conditions: remote monitoring of restrictions on movements) of the 
1995 Act, inserted by section 14 of the Bill as they apply to an order under new 
section 24A. The provisions applied include subsection (10) (page 25, line 5) of new 
section 24A which applies the regulation-making powers under section 245A(8) and 
245C(3) of the 1995 Act to orders under new section 24A as they apply to restriction 
of liberty orders.  Details of the regulation-making powers are described in paragraph 
4.9 on page 7 of the Executive’s memorandum in its comments on the powers in 
section 14 below.   
 
9. The Executive states in its memorandum that the powers will be exercisable 
by the Scottish Ministers by statutory instrument subject to annulment, but see 
comments below. 
 
Report 
10. To the Committee, it seems entirely sensible in principle that the existing 
provisions relating to restriction of liberty orders in the 1995 Act as amended should 
be applied in respect of reluctant witnesses, or accused persons on bail.  The 
provisions in the Bill do not prevent different provision being made in different cases 
but allow for a uniform approach where appropriate.   
  
11. The Executive has not given any justification for the use of delegated powers 
in this case or under section 14 other than parity with existing legislation in a similar 
area.  This may not by itself provides sufficient argument for delegating legislative 
powers but the Committee accepts that, in principle, a case can be made for such 
delegation in this instance.  The powers are concerned largely with matters of detail 
that are likely to require to be changed from time to time.  
 
12. The Committee observes, however, that the drafting device adopted by the Bill 
is very complex, particularly in the case of section 12.   In relation to the powers to 
make subordinate legislation, the reader has first to amend new section 24A(10) 
(inserted by section 14) in accordance with section 90B(8) (as inserted by section 12) 
and then read section 245A as amended by section 24A(10) as so amended.  Such a 
paper chase does not make for easy understanding of the legislation and can lead to 
errors.  

13. It appeared to the Committee that an error may indeed have arisen in relation 
to the application of section 245A of the 1995 Act.  The Executive states that 
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regulations under section 245A of the 1995 Act as applied by new section 90B(8) will 
be made by statutory instrument subject to annulment.  However, the Committee 
doubted whether, if this was the intention, it was achieved by the Bill as presently 
drafted.  It is a statutory requirement that, if subordinate legislation is to be made in 
the form of a statutory instrument, the enabling Act must contain a statement to that 
effect.  The enabling Act must also set out the procedure, if any, that is to apply to 
any such instrument. 
  
14. The procedural provisions that are to apply to regulations made under section 
245A are set out in subsections (13) and (14) of that section but new section 24A(10) 
applies only subsections (8) to (10).  It seemed to the Committee therefore that, 
under the Bill as currently drafted, regulations made under the new powers conferred 
by section 12 of the Bill (and section 14) under section 245A of the 1995 Act as 
applied by the Bill will neither be made as statutory instruments nor subject to any 
procedure.  This did not seem to the Committee appropriate nor does it appear to 
accord with the Executive’s stated policy.  The Committee therefore asked the 
Executive to clarify the drafting of this power. 
 
15. In its reply, reproduced at Appendix 2, the Executive confirmed that there is 
indeed an error in the drafting of new section 24A(10) through the failure to attract 
the provisions of subsections (13) to (14) of section 245A of the Criminal Procedure 
(Scotland) Act 1995.  The Executive proposes to address the problem by 
amendment at Stage 2.  The Committee was pleased that the Executive also 
undertook to look again generally at the drafting of sections 12 and 14. 
 
16. The Committee welcomes these undertakings, drawing them to the 
attention of the lead committee.  Regulations made under section 245A as 
applied by the Bill will, therefore, be made by statutory instrument.  The 
Committee is otherwise content with the delegation of power and considers 
that the negative procedure proposed is appropriate.     
 
17. The Bill also applies section 245C of the 1995 Act, which is also a regulation-
making power, to orders under new section 90B.  However in the case of section 
245C the difficulty outlined above does not arise.  The procedural provisions that 
relate to regulations made under section 245C are contained in subsection (4) of that 
section.   As new section 24A(10) of the Bill applies the whole of section 245C rather 
than specified subsections, the procedural provisions in subsection (4) are also 
attracted to the powers as applied for the purposes of the Bill.   The Committee 
therefore has no difficulties with this power. 
 
Section 14  Bail conditions: remote monitoring of restrictions on movements 
  
Background 
18. New section 24A provides that the court may, in the order admitting an 
accused to bail subject to a condition restricting the applicant’s movements, impose a 
requirement that compliance with that condition be remotely monitored. 
 
19. As in the case of the reluctant witness provisions referred to above, 
subsection (10) of the new section applies section 245A(8) to (10) and section 245C 
of the 1995 Act to such orders as they apply to restriction of liberty orders. 

159



Justice 1 Committee, 2nd Report, 2004 (Session 2) - ANNEX A 
 

 

20. The Executive’s memorandum outlines the content of the powers so conferred 
and the effect of their application by new section 24A (10).  The Executive states that 
the powers will be exercisable by the Scottish Ministers by statutory instrument 
subject to annulment.   
 
Report 
21. The Committee’s comments and the Executive’s reply above in relation 
to section 12 above apply.   
 

Sections 21 and 22 
 
22. The Committee asked the Executive for further explanation of the interaction 
of sections 21 and 22, both of which contain power to make transitional, transitory or 
saving provisions but only the former is subject to any Parliamentary procedure.  The 
Committee noted that the power in section 21 has been limited in its application to 
section 22. 
 
Report 
23. Having considered the Executive’s reply and, in particular, the reassurances 
given in paragraph 3 the Committee approves the delegation of power and the 
procedures chosen in these instances. 
 
24. There are no further delegated powers in the Bill of concern to the Committee. 
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Appendix 1 
 
 
MEMORANDUM TO THE SUBORDINATE LEGISLATION COMMITTEE BY THE 

SCOTTISH EXECUTIVE 
 
 

CRIMINAL PROCEDURE (AMENDMENT) (SCOTLAND) BILL 
 

Provisions Conferring Power to Make Subordinate Legislation 
 
 
PURPOSE 
 
This memorandum has been prepared by the Scottish Executive to assist the 
Subordinate Legislation Committee in its consideration, in accordance with rule 
9.6.2, of the provisions in the Criminal Procedure (Amendment) (Scotland) Bill 
which confer power to make subordinate legislation.  It describes the purpose of 
each such provision and explains the reasons why these matters have been left to 
subordinate legislation rather than included in the Bill. 
 
BACKGROUND TO THE BILL 
 
The Bill is intended to introduce greater certainty in the processing of the first 
instance business of the High Court by promoting a more managed system, with 
the emphasis on better communication between the Crown and defence and 
earlier preparation by both parties. It is intended to assist victims and witnesses by 
creating greater certainty about when trials will proceed and preventing 
unnecessary adjournments.  This Bill is part of the Executive’s programme of work 
on modernising justice. As part of that process, Lord Bonomy, a High Court judge, 
carried out an independent review of the High Court of Justiciary.  He delivered his 
report “Improving Practice” to the Executive in November 2002. In parallel, a 
review of summary justice is being undertaken by Sheriff Principal John McInnes 
QC.  In “A Partnership for a Better Scotland” the Scottish Executive said it would 
legislate to reform the courts and the legal system to deal with cases more 
efficiently.  This Bill fulfils that commitment in relation to the High Court of 
Justiciary. 
 
The Executive consulted on Lord Bonomy’s report between 11th December 2002 
and 11th April 2003. During that period 1,080 copies of the report were sent to a 
wide range of organisations and individuals thought likely to have an interest in the 
report. In order to access the widest possible views a proactive consultation 
approach was adopted using focus groups and a nationally representative survey 
using a random sampling framework.   Questionnaires were sent to a number of 
jurors, victims and witnesses; and the Deputy First Minister (whose portfolio then 
included justice) offered to meet with any of the key stakeholders. The White 
Paper, “Modernising Justice; The Reform of the High Court of Justiciary”, was 
published on 19th June 2003.  An analysis of the consultation responses was 
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published on 15th July. All 3 documents are available on the Scottish Executive 
website at www.scotland.gov.uk/publications. 
 

OUTLINE AND SCOPE OF THE BILL 

The Bill amends the Criminal Procedure (Scotland) Act 1995 (“the 1995 Act “). It is 
divided into 4 parts.   

Part 1 is confined to criminal proceedings in the High Court and is principally 
concerned with the introduction of a mandatory diet before the trial diet, to be 
called a preliminary hearing. 

Part 2 contains a miscellany of amendments to solemn criminal proceedings 
generally.  Some of these, such as changes to time limits and the new provision 
on preliminary pleas and issues, are connected with the introduction of preliminary 
hearings. 

Part 3 relates to bail (and affects both solemn and summary proceedings). 

Part 4 contains miscellaneous amendments, some of which apply to both solemn 
and summary proceedings.  It also contains general provisions. 
 

DELEGATED POWERS 

A  ACT OF ADJOURNAL POWERS  

All of the powers described in paragraphs 5.1 to 7.2 relate to new sections 
inserted into the 1995 Act or substitutions of existing sections of that Act.  The 
powers are all Act of Adjournal powers.  The general provisions regarding Acts of 
Adjournal are found in section 305 of the 1995 Act which enable the High Court of 
Justiciary to regulate practice and procedure in relation to criminal procedure. 
 
Reason for taking the powers 

The Executive considers that all of the powers described in these paragraphs are 
appropriate to be exercised by the High Court of Justiciary because they relate to 
technical or procedural matters or the prescription of relevant court forms. 
 
In a number of cases Act of Adjournal is already used for similar purposes in 
relation to the existing provisions of the 1995 Act which are to be replaced or 
amended. 
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Part 1  Criminal Proceedings in the High Court 

Section 1(3)  Preliminary Hearings  
(a) New section 72B(10) appointment of trial diet by Clerk of Justiciary. 

 Power conferred on:        The High Court of Justiciary 
 Power exercisable by: Act of Adjournal 
 Parliamentary procedure:        None required. 
 
New section 72B(8) to (10) makes provision for the court to dispense with a 
preliminary hearing where it is content that one is unnecessary, but only where the 
parties jointly apply for such dispensation, and the court is satisfied that parties are 
prepared for trial and that there are no outstanding preliminary issues or other 
matters that require consideration.   The court will then order the Clerk of Justiciary 
to appoint a trial diet.  Subsection (10) provides that appointment of the diet by the 
Clerk is to be in accordance with procedures prescribed by Act of Adjournal. 
 

(b) New section 72C(5) form of notice where 
preliminary hearing does not  proceed 

 
Power conferred on: the High Court of Justiciary 
Power exercisable by: Act of Adjournal 
Parliamentary procedure: none required. 
 
New section 72C makes provision where the preliminary hearing does not 
proceed. Subsections (2) to (5) provide for the situation where the proceedings 
have been temporarily suspended and no further hearing date has been set.  In 
these situations subsection (3) enables the prosecution to give notice to an 
accused indicted to the High Court at any point within the following two months of 
a further preliminary hearing at which he or she is to appear and answer to the 
original indictment.  There is scope for the Crown to reconsider the court to which 
the case has been indicted.  It may within the same period serve notice instead to 
appear and answer the indictment at a first diet and trial diet in the sheriff court, 
where the charge is one which the sheriff court may lawfully try. 
 
Under subsection (5) the notice must be in the form, or as nearly as may be in the 
form, prescribed by Act of Adjournal. 
 

(c) New section 72D(6)  form and manner of 
preparation of minutes of     proceedings at 
preliminary hearings. 
 

Power conferred on: the High Court of Justiciary 
Power exercisable by: Act of Adjournal 
Parliamentary procedure: none required. 
 
Subsections (4) to (6) of new section 72D ensure that proceedings at a preliminary 
hearing are duly recorded (by mechanical or shorthand means) and certified as 
correct in line with the provisions of section 93(2) to (4) of the 1995 Act. 
Subsection (6) of the new section requires the Clerk of Justiciary to prepare a 
minute of the proceedings to include in particular whether any preliminary pleas or 
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issues were raised and how the court disposed of them.  The minute is to be 
prepared in such form and manner as may be prescribed by Act of Adjournal. 
 
Section 2   Written record of state of preparation in certain cases 
 
New section 72E(4) form of, and information to be contained in, written 

record.  
 
Power conferred on: the High Court of Justiciary 
Power exercisable by: Act of Adjournal 
Parliamentary procedure: none required. 
 
Section 2 inserts a new section 72E into the 1995 Act and makes provision for the 
preparation by prosecution and defence of a joint written record of the state of 
preparation of their cases. This record must be lodged with the Court at least two 
days before the preliminary hearing. Subsection (4) of the new section provides 
that the form and information to be contained in the record are to be as prescribed 
by Act of Adjournal . 
 

Section 7    Procedure where trial does not take place 
 
New section 81A(5) form of notice where trial diet does not take place. 
 
Power conferred:  the High Court of Justiciary 
Power exercisable by:  Act of Adjournal 
Parliamentary procedure:  none required. 
 
Section 7 of the Bill inserts a new section 81A into the 1995 Act and makes 
provision where the trial diet does not proceed. Subsection (3) provides for the 
situation where proceedings have been temporarily suspended and no further trial 
date has been set. This subsection enables the prosecution to give notice to the 
accused to appear and answer to the indictment at a further preliminary hearing.  
Subsection (5) of the new section 81A provides that the form of the notice shall be 
as prescribed by Act of Adjournal or as nearly as may be in that form.  

Section 8  Continuation of trial diet 
 
New section 83A 
subsection (1)(a) form of minute continuing trial diets. 
subsection (1)(b) number of days which the case may be continued. 
 
Power conferred:  High Court of Justiciary 
Power exercisable by: Act of Adjournal 
Parliamentary procedure: none. 
 
Section 8 inserts a new section 83A into the 1995 Act and makes provision for two 
different approaches which the court may take in appointing and continuing a trial 
diet.  The trial diet may be appointed to a date on which the case must be called if 
the indictment is to remain ‘live’. The other approach is that the trial is appointed to 
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a particular date on which it may call or may be continued administratively by the 
Clerk of Justiciary on a day to day basis without calling.   
 
In relation to the latter subsection (1) of the new section provides that the form of 
the minute in respect of the continuation and the maximum number of days after 
the original diet over which the case may be continued administratively shall be as 
prescribed by Act of Adjournal.  
 
Part 2   Solemn Proceedings Generally 
 

Section 12  Reluctant witnesses 
 
New section 90A 
subsection (4)(b)(i)  form of written application for warrant to apprehend 

witness 
subsection(5)  form of warrant for apprehension of witness. 
 
Powers conferred on: High Court of Justiciary and sheriff court 
Powers exercisable by: Act of Adjournal 
Parliamentary procedure: none required. 
 
Section 12 inserts into the 1995 Act new sections 90A to 90E setting out how the 
court may deal with reluctant witnesses. These sections make provision in relation 
to the apprehension of a reluctant witness and the options available to the court 
following the arrest of that witness.  
 
Subsection (4)(a) of new section 90A provides that an application for a warrant for 
the apprehension of a reluctant witness may be made orally or in writing.  
Subsection (4)(b)(i) provides that written application must be in the form, or as 
nearly as may be in the form, prescribed by Act of Adjournal. 
Under subsection (5) of new section 90A, when the court grants a warrant for the 
apprehension of a reluctant witness, that warrant must be in the form (or as nearly 
as may be in the form) set out by Act of Adjournal. 
  

PART 4  Miscellaneous and general 
 

Section 19  Citation of witness for precognition 
 
New section 267A(2) form of citation. 
 
Power conferred on: High Court of Justiciary and sheriff court 
Power exercisable by: Act of Adjournal 
Parliamentary procedure: none required. 
Section 19 inserts a new section 267A into the 1995 Act, which re-enacts in an 
updated form section 67A of that Act. In particular, new section 267A provides that 
the 1995 Act is sufficient warrant to cite witnesses for precognition. Subsection (2) 

165



Justice 1 Committee, 2nd Report, 2004 (Session 2) - ANNEX A 

 

of that section provides that citation shall be in the form specified by Act of 
Adjournal. 
 
Schedule: Minor and Consequential Modifications Of The 1995 Act 
 

Paragraph 22(a) 
 
Substitution of section 85(2) of the 1995 Act  lists of jurors. 
 
Power conferred on: High Court of Justiciary  
Power exercisable by: Act of Adjournal 
Parliamentary procedure: None required. 
 
The schedule is introduced by section 20 of the Bill. Paragraph 22(a) substitutes a 
new subsection (2) in section 85 (juries: citation and attendance of jurors) of the 
1995 Act to take account of the proposed system in the High Court under which 
trials will be appointed by the court for a particular date rather than set down, by 
the Crown, for a sitting.  The new subsection provides that the list and number of 
jurors shall be in such form as may be prescribed by Act of Adjournal. 
 

B OTHER SUBORDINATE LEGISLATION POWERS 
 
Part 2  Solemn Proceedings Generally 

Section 12   Reluctant witnesses 

New section 90B(8) application of new section 24A(10) (see paragraph 
4.9 below). 

 
Powers conferred on: the Scottish Ministers 
Powers exercisable by: regulations made by statutory instrument  
Parliamentary procedure: negative resolution of the Scottish Parliament. 
 
As noted at paragraph 4.5 above section 12 inserts into the 1995 Act new sections 
90A to 90E setting out how the court may deal with reluctant witnesses. Those 
sections make provision in relation to the apprehension of a reluctant witness and 
the options available to the court following the arrest of that witness.  The options 
include the making of an order releasing the witness on bail, new section 
90B(1)(b).   
 
Subsection (8) of new section 90B applies certain provisions of new section 24A 
(bail conditions: remote monitoring of restrictions on movements) of the 1995 Act, 
inserted by section 14 of the Bill as they apply to an order under new section 24A.  
The provisions applied include subsection (10) of new section 24A.  As noted 
below that subection applies the regulation making powers under section 245A(8) 
and 245C(3) of the 1995 Act to orders under new section 24A as they apply to 
restriction of liberty orders.  The nature of the powers under section 245A(8) and 
245C(3) are outlined at paragraph 4.9 below.  
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Part 3  Bail 

Section 14 Bail conditions: remote monitoring of restrictions on 
movements 

New section 24A(10) application of regulation making powers under 
section 245A(8) and 245C(3) of the 1995 Act to 
orders made under new section 24A. 

Powers conferred on: the Scottish Ministers  
Powers exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament. 
 
New section 24A provides that the court may, in the order admitting an accused to 
bail subject to a condition restricting the applicant’s movements, impose a 
requirement that compliance with that condition be remotely monitored.    
 
Subsection (10) of the new section applies section 245A(8) to (10) and section 
245C of  the 1995 Act to such orders as they apply to restriction of liberty orders.   
 
Subsection (8) of section 245A confers power to make regulations as to the court 
or class of court that may make orders; the method or methods of monitoring 
compliance; and the class or classes of offenders in respect of which orders may 
be made.  Different provision may be made as to the method or methods of 
monitoring compliance and the class or classes of offenders in relation to different 
courts or classes of court.   
 
Subsections (9) and (10) of section 245A make supplementary provision as to the 
power under subsection (8).  Subsection (9) provides, without prejudice to the 
generality of power conferred by subsection (8) in relation to district courts that 
regulations under that subsection may make by reference to whether the court is 
constituted by a stipendiary magistrate or by one or more justices.  Subsection 
(10) provides that regulations under subsection (8) may include transitional and 
consequential provisions. 
 
Subsection (3) of section 245C confers power to make regulations specifying the 
devices which may be used for the purpose of remotely monitoring the compliance 
of an offender with the requirements of an order. 
 
References in section 245A(8) to (10) and 245C(3) to an offender or offenders are 
by virtue of paragraph (a) of new section 24A(10) modified to read as if they were 
references to an applicant or applicants under the new section. 
 
Regulations under section 245A(8) and 245C(3) are made by statutory instrument 
and subject to negative resolution of the Scottish Parliament.  The powers are 
exercisable by the Scottish Ministers.     
 
Part 4  Miscellaneous and General 
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Section 21 Ancillary provision  
 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament 
(affirmative if textually amending primary legislation). 
 
Sections 21(1) enables Ministers to make such incidental, supplemental, 
consequential, transitional, transitory or saving provision as they consider 
necessary or expedient for the purposes or in consequence of the Act. 
 
Under subsection (2) an order under section 21(1) may modify any enactment 
including any Act resulting from the Bill. 
 
Section 21(4) stipulates that an order under section 21 which textually amends an 
Act is to be made under the “affirmative resolution” procedure.  In all other cases 
the order will be made under the “negative resolution” procedure.  The Executive 
considers that it is appropriate to apply the affirmative procedure where textual 
amendments are made to primary legislation but that for other provision negative 
resolution is appropriate. 
 
 
 
 
Reason for taking power 
 
The Bill makes a large number of important and technical changes to solemn 
criminal procedure.  Those are effected by textual amendment of the 1995 Act.  At 
present, the Executive has identified only a need for consequential changes to that 
Act.  The Executive believes that it has, in the Bill, made all the appropriate 
changes to the 1995 Act.  The possibility, however, of some consequential or 
collateral amendment to another statute being found to be necessary or expedient 
cannot be ruled out. Where any such amendments are identified while the Bill is 
before the Parliament amendments will be brought forward at Stage 2 or 3 to 
insert them into the Bill. 
 
However, amendments to another statute may be identified at a stage where it is 
too late to include the provision in the Bill.  That other statute could be, for 
example, the Act resulting from a contemporaneous Bill such as the Vulnerable 
Witnesses (Scotland) Bill, the events of the parliamentary passage of which it is 
impossible to predict with absolute certainty.  For reasons of that kind, the power 
to make incidental, supplemental, consequential and saving provision, is contained 
in section 21(1). 
 
For similar reasons it is thought necessary to seek power to amend any Act 
resulting from the Bill itself (albeit for the limited purposes authorised by section 
21(1)).  If, after the Bill is passed, a problem is identified with the way the new 
provisions introduced by the Act mesh with another statute or area of law, it would 
be desirable to have power to resolve the problem by making a change in the Bill 

168



Justice 1 Committee, 2nd Report, 2004 (Session 2) - ANNEX A 

 

itself (or Act as would then be) as opposed to making stand-alone supplemental 
provision where that would be the best way of dealing with it. 
 
The power to make transitional, transitory and associated saving provisions is a 
standard way of moving from one statutory regime to another.  Section 22(2)(b) 
also enables such provision to be made where necessary or expedient in 
connection with the coming into force of the Act.  But that provision may be made 
only in the commencement order.  The power to make provision of this kind under 
section 21 is not circumscribed in this way and could therefore be exercised after 
the commencement power (which, once exercised, is spent). 
 
Section 22 Commencement and Short Title 
 
Power conferred on: the Scottish Ministers 
Power exercisable by: order made by statutory instrument 
Parliamentary procedure: none. 
 
Section 22 provides for Scottish Ministers to appoint a day when the provisions of 
the Bill shall come into force.  It also provides that different days may be appointed 
for different purposes.  Section 22(2) provides for an Order under section 22(2) to 
makes such transitional, transitory or savings provision in connection with the 
coming into force of the provisions of the Bill as Scottish Ministers consider 
necessary or expedient in connection with the coming into force. 
 
 
Reason for taking the power 
 
This is a standard commencement provision to enable effective commencement of 
the Bill. 
 
As the Financial Memorandum indicates, it is not intended to have phased 
implementation of any of the provisions.  The High Court of Justiciary is managed 
and run as a single court.  It is therefore proposed to bring in each of the core 
provisions of the Bill as a whole from a single date although different dates may be 
appointed for different types of provisions, e.g. preliminary hearings and bail. 
 
 It is anticipated that transitional provision will require to be made, at least in 
relation to the core provisions of the Bill that provide for the new preliminary 
hearings, to ensure the smooth implementation of the old solemn system to the 
new system.  Appropriate transitional provision will be needed to ensure clarity 
about which existing cases are to be handled under the new procedures and 
which cases should continue to be handled under the procedures in force before 
that date.   This will depend upon the stage at which the case has reached. 
 
Appendix 2 
 
THE CRIMINAL PROCEDURE (AMENDMENT) (SCOTLAND) BILL 
 
On 16 December the Committee requested an explanation on the following 
matters: 
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The Committee questioned whether an error had occurred in respect of the failure 
of new section 24A(10) and, through it, new section 90B(8), to attract the 
provisions of section 245A(13) to (14) which make provisions as to the form in 
which regulations are to be made and the procedure to apply.   
 
The Committee asked for an explanation as to the operation of sections 21 and 22  
both of which contain power to make transitional transitory of saving provision but 
only the former of which is subject to Parliamentary procedure. 
 
The Scottish Executive Justice Department responds as follows: 
 
1. As regards the first point, the Executive accepts that there is a problem in 
respect of the failure to attract section 245A(13) to (14) of  the 1995 Act and is 
grateful to the Committee for pointing this out.  The Executive will bring forward an 
amendment at Stage 2 to address the matter.  The Executive also notes the 
Committee’s concerns about the complexity of sections 90B(8) and 24A(10) and 
will consider these further. 
 
2. As regards the second point, section 22 confers commencement powers 
and subsection (2)(b) of that section provides that the powers include power to 
make transitional, transitory or saving provision.  Having regard to the nature of 
the provisions of the Bill which concerns criminal procedure, the Executive 
believes that it is clearly appropriate that there should be power to make 
transitional and savings provisions associated with commencement.  The powers 
are exercisable so far as necessary or expedient in connection with the coming 
into force of the provisions brought into force.  As is customary in the Scottish 
Parliament and at Westminster with commencement powers, whether or not they 
include power to make transitional and savings provisions, the commencement 
powers provided by section 22 are not subject to Parliamentary procedure.   
 
3. There are good and sound reasons for absence of further Parliamentary 
procedure in the case of commencement orders because the purpose and effect 
of such orders are those which Parliament may properly be regarded as having 
approved in passing the relevant Act. Where any such order makes transitional 
provisions then those provisions will only be such as may be considered to have 
been within the contemplation of Parliament having regard to the terms and nature 
of the provision which it has passed and intends should be brought into effect.  
Any order which purported to go beyond that in order to evade Parliamentary 
scrutiny would undoubtedly, and rightly, be the subject of criticism.  The power to 
include transitional provision in the commencement order would not extend to the 
amendment or modification of enactments because it is considered that this type 
of transitional provision does merit scrutiny. 
 
4. Section 21 confers power to make ancillary provision for the purposes or in 
consequence of the Bill.  This power also includes power to make transitional 
provisions and is, as the Committee notes, subject to Parliamentary procedure. 
This power is broader than that in section 22.  It is possible that the need for 
transitional and savings provisions may be identified after the commencement of 
particular sections when the power in section 22 will no longer be available.   The 
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Executive accepts that it is appropriate that such provisions which may not have 
been the subject of scrutiny in relation to the purposes of the Bill should be the 
subject of Parliamentary procedure. 
 
Scottish Executive Justice Department 
18 December, 2003  
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Finance Committee 
 

1st Report, 2003 (Session 2) 
 

Report on the Financial Memorandum of the Criminal Procedure 
(Amendment) (Scotland) Bill 

 
The Committee reports to the Justice 1 Committee as follows— 
 

Background 

1. Under Standing Orders, Rule 9.6, the lead committee in relation to a Bill must 
consider and report on the Bill’s Financial Memorandum at Stage 1. In doing 
so, it is obliged to take account of any views submitted to it by the Finance 
Committee. 

2. This report sets out the views of the Finance Committee in relation to the 
Financial Memorandum published to accompany the Criminal Procedure 
(Amendment) (Scotland) Bill, for which the Justice 1 Committee has been 
designated by the Parliamentary Bureau as the lead Committee at Stage 1. 

Introduction 

3. At its meeting on 4 November 2003, the Finance Committee took evidence 
on the Financial Memorandum from— 

John Ewing, Chief Executive and John Anderson, Principal Clerk of the 
Session and Justiciary, Scottish Court Service. 
 
Norman McFadyen, Crown Agent and Keith Connal, Business 
Manager, Crown Office and Procurator Fiscal Service. 
 
Douglas Haggarty, Head of Legal Services (Technical), Scottish Legal 
Aid Board. 

 
4. At a separate session on 11 November 2003, the Committee took evidence 

from the following Scottish Executive officials— 

Wilma Dickson, Head of Criminal Procedure Division; Tom Fyffee, Bill 
Team Member and Sharon Grant, Community Justice Services, 
Scottish Executive. 

5. In addition to the oral evidence taken at these meetings, the Committee 
received written evidence from the Scottish Prison Service, Scottish Legal 
Aid Board, Crown Office and Procurator Fiscal Service, the Law Society of 
Scotland and the Scottish Court Service. These submissions are reproduced 
at Appendix 1 and we would like to express our gratitude to all who took time 
to provide us with evidence in relation to this Financial Memorandum. 
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Financial Memorandum 

6. The Financial Memorandum published to accompany the Bill sets out the 
cost of its implementation as well as any annual recurring costs. It 
acknowledges that, as well as the Scottish Executive, there will be costs 
on the Scottish Court Service, Crown Office and Procurator Fiscals Office, 
and the Scottish Legal Aid Board. It acknowledges that there will also be 
additional expenditure on judicial salaries. 

7. The Memorandum contains tables summarising the annual running costs 
and the one–off costs, giving non recurrent costs of £2.73M and recurrent 
costs of £0.258M. The Memorandum also provides some detail on the 
planning assumptions used to calculate these costs. The majority of costs 
are calculated on the changes expected in the number of cases heard in 
the High Court and then uprated by the anticipated annual increases in 
cases. It is assumed that a preliminary hearing will be held in every case. 

8. Much of the cost implications of this Bill arise from implementing new 
provisions recommended by Lord Bonomy’s Report on the Review of the 
High Court of Justiciary. 

Summary of Evidence 

Scottish Court Service (SCS) 
9. The financial implications of this Bill on the SCS are estimated to be 

£150,000 for the first two years following introduction. The Financial 
Memorandum asserts that there are currently inefficiencies in the court 
system that would be reduced as a result of the new mandatory 
preliminary hearings resulting in longer term efficiency savings.  

10. In oral evidence to the Committee, the SCS provided a further breakdown 
of its £150,000 additional funding indicating that it would provide additional 
clerks to support the anticipated additional judges, additional support staff 
in the justiciary office (primarily in Glasgow) and investment in IT to 
support the programming of business346. 

11. The SCS then asserted that after the initial two years, it would expect 
these costs to be recovered through efficiency gains within the 
organisation. 

12. In relation to the additional £500,000 for judicial salaries, the SCS 
explained that this is the cost of deploying 2 to 2.5 extra temporary judges 
in the system347. 

13. The Committee sought further information from the SCS on the amount of 
the potential efficiency gains and where in the organisations these savings 
would appear. In response the SCS stated that whilst it could give an 
estimate of the figure (of savings), such an estimate would not be a 
realisable estimate as a result of increasing case loads year on year as 

                                            
346 Ewing, Col 444, Official Report, 4 November 2003 
347 Ewing, Col 449, Official Report, 4 November 2003 
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well as other factors. In addition such savings would not be cost savings 
but more resource savings348. The SCS indicated that it would expect that 
as a result of these savings it would be able to divert resources that are 
currently being spent on first instance crime to other areas of concern, 
such as the court of criminal appeal and the civil courts349. 

14. The Committee expressed concern that it would be difficult to identify if 
such resource savings were actually attained or if additional resources 
were simply aiding the implementation of the new procedures without any 
resulting efficiency gains.  

15. The Committee also sought further clarification on the role of the SCS in 
ensuring it makes prudent use of resources. The SCS in response noted 
that it is accountable to the Minister for Justice in the way that it delivers its 
services but accepted the Committee’s assertion that the people who 
make the key decisions that incur expenditure (such as lawyers and 
judges), do not have budgetary control responsibilities, or incentives to 
ensure best value.  

16. The Scottish Executive responded by indicating that the criminal justice 
system board will soon meet for the first time. The purpose of this board is 
to examine management information across the system, to identify the 
blockages and the problems and find ways forward. The Scottish 
Executive did acknowledge that this board is primarily about seeking 
efficiencies in the system and not about saving money. However, the 
Executive saw the Board as a first attempt at addressing value for money. 
The Scottish Executive went on to explain that it was difficult to consider 
the criminal justice system as a system because of the necessary 
constitutional independence of the relevant players350.  

17. The Committee, whilst recognising that constitutional safeguards are 
necessary, was strongly of the view that an opportunity to be more 
innovative in relation to budget management within the new proposed 
procedures has been missed. 

18. Further the Committee believes that as this Bill forms part of a raft of 
legislation looking at modernising the justice system, more innovative and 
cost effective measures should be considered when considering the 
mechanisms to implement the recommendations of Lord Bonomy’s report. 
This is particularly highlighted by the presumption in the Bill towards 
holding preliminary hearings which may not be necessary in all cases. 

Scottish Legal Aid Board (SLAB) 
19. It is estimated in the Financial Memorandum that the SLAB will require 

additional funding of £1m per year for the first two years following 
introduction. 

                                            
348 Ewing, Col 446, Official Report, 4 November 2003 
349 Ewing, Col 445, Official Report , 4 November 2003 
350 Dickson, Col 545, Official Report, 11 November 2003 
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20. In evidence to the Committee, the SLAB explained that these initial costs 
arise primarily as a result of the new mandatory preliminary hearing and 
managed meeting with other costs arising from the new procedures and 
payments to counsel to ensure fixed trial diet availability. The SLAB, 
however, then went on to indicate that they expected to make increased 
savings following the initial two years from the number of cases remitted to 
the Sheriff Court from the High Court. 

21. Given that these substantial savings are as a result of the Crime and 
Punishment (Scotland) Act 1997 the Committee questioned whether this 
actually represented savings as a result of this legislation. The SLAB did 
identify other savings as a result of early settlement following pre-trial 
pleas and a reduced number of adjournments however acknowledged that 
the bulk of their savings would be as a result of the 1997 Act. 

22. Again the Committee has concerns that whilst the SLAB could indicate 
that savings would be anticipated 2 years after the introduction of this 
legislation, there would be difficulty identifying whether any actual 
efficiency gains had been made as these savings would be redirected 
elsewhere within the SLAB the Committee. 

23. The Committee also questioned the SLAB on its role in ensuring that its 
resources are used prudently. In evidence to the Committee, both the 
SLAB and the Scottish Executive officials indicated that a longer term 
review of legal aid payments is being discussed but is not dealt with by this 
Bill. 

Crown Office and Procurator Fiscal Service (COPFS) 
24. In relation to implementing the Bill, the Financial Memorandum asserts 

that the COPFS will require additional non recurrent funding of £250,000 
per year for the first two years with recurrent funding of £258,000 per year. 
In addition, it asserts the COPFS will also require additional one off capital 
expenditure of £830,000 for developing software to support the new 
system. 

25. In evidence to the Committee, COPFS stated that the main impact of the 
Bill for them is the greater preparation time required for each case and the 
need to service the new, mandatory hearing.351  

26. The COPFS estimated that of the £508,000 which would be required for 
each of the first two years £250,000 may be offset in the longer term by 
greater efficiency at the trial court stage which will mean that resources 
wasted on adjourned hearings will offset the initial costs involved in the 
new procedures352. 

27. The remaining £258,000 required each year thereafter arises as a result of 
the need for (commitment of) additional Advocate Deputes and support, 
both administrative and legal, to ensure the continued success of the new 

                                            
351 Crown Office and Procurator Fiscal Service, written evidence 
352 Crown Office and Procurator Fiscal Service, written evidence 
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system. The COPFS do recognise that they may be able to adsorb these 
costs from efficiency gains elsewhere as a result of their programme of 
modernisation.353 

28. As with the SCS and the SLAB the Committee questions how such 
efficiency savings would be identified given that these potential savings 
would be redirected elsewhere within the organisation. In evidence the 
COPFS indicated that it was working with the SCS to develop the core of 
management information that will be necessary to measure such savings 
following the Bills introduction. 

29. The Committee also sought further clarification of the additional £830,000 
required for the new IT system. In oral evidence to the Committee the 
COPFS stated that they needed sophisticated management systems to 
ensure that they disclose statements properly, that they have not missed 
any and that they can track when they are disclosed. This has led the 
COPFS to adjust their existing IT programme to ensure that these new 
requirements are addressed. The COPFS acknowledged that whilst these 
IT changes are not specifically part of this Bill they are an essential part of 
delivering this Bill’s intentions. 

Recommendations 

30. Many of the financial implications of this Bill arise from the new procedures 
that it introduces and the view that these new procedures will lead to longer 
term efficiency savings. The Committee however found it difficult to assess 
whether any efficiency savings would be made as a result of this particular 
piece of legislation and how resources saved as a result of efficiencies 
would be redeployed. 

31. The Committee therefore would recommend that the Justice 1 
Committee pursue further with the Minister what specific mechanisms 
will identify whether resources are saved following the Bill’s 
implementation.  

32. Further to this the Committee would also recommend that, as this 
legislation forms part of a wider modernising programme of the 
Justice System, the Minister consider more innovative and creative 
ways of implementing Lord Bonomy’s recommendations which 
involve some best value considerations rather than adding additional 
procedures. 

33. Whilst the Committee recognises that the financial assumptions contained 
within the Financial Memorandum are accurate in relation to costing the 
Bill’s specific policy intentions, the Committee remains greatly concerned 
that the opportunity to introduce budgetary control across the justice system 
at a more fundamental level has been missed. 

                                            
353 Crown Office and Procurator Fiscal Service, written evidence 
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34. In the light of this concern, the Committee recommends to the Justice 
1 Committee that further consideration should be given to specific 
provisions in this Bill, with the aim of ensuring that (i) judicial 
management arrangements meet best value criteria, (ii) key decision 
makers give due consideration to the budgetary consequences of 
procedural arrangements, especially those involving court hearings 
where alternative mechanisms such as managed meetings may be 
equally or more appropriate, and (iii) legal fees and administrative 
costs are not racked up because of inefficiencies in the judicial 
management system or the adoption of costly default arrangements 
for procedural hearings which can only be set aside with the 
agreement of all parties to a case. 

.
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APPENDIX 1 
 
SUBMISSION FROM CROWN OFFICE AND PROCURATOR FISCAL SERVICE 

The Crown Office and Procurator Fiscal Service welcomes the proposed changes to High Court 
Procedures to be brought in by the Criminal Procedure (Amendment)(Scotland) Bill. We have been 
actively involved with our criminal justice partners in the development of the terms of the Bill, and 
are confident that, if implemented, it will deliver significant benefits to the prosecution of the most 
serious crime in Scotland.  
 
COPFS is committed to working to ensure a more effective, more efficient, High Court in Scotland. 
 
The improvements and changes envisaged by the Bill do not come without a price, and COPFS 
has assessed the anticipated impact on our organisation, on the basis of current information, in 
order to ensure that we will be able to implement effectively the new procedures. This is a period of 
significant change for this Department, and we are working hard, using the enhanced funding 
which we have already secured, to make real improvements to our service and to modernise the 
prosecution of serious crime. It is our view that these wider changes will provide the appropriate 
environment within which the new procedures envisaged by the Bill will work to deliver the desired 
objective of a more efficient High Court.  
 
At the start of this year, we brought forward a package of reforms in relation to the appointment and 
role of Advocate Deputes, including an increase in number, increased preparation time and 
improved induction and training. Related changes have been introduced in relation to improving the 
quality of precognitions and improving post-indictment case management, enhancing our High 
Court support and bringing our units at Glasgow and Edinburgh High Courts under the command of 
the High Court Unit in Crown Office. 
 
The main impact for COPFS of the Bill is the greater preparation time required for each case and 
the need to service the new, mandatory, hearing – the preliminary hearing, with an associated 
requirement for the Crown and defence to make contact to discuss the case and complete a report 
for the court in advance of this hearing. We have therefore produced figures that reflect the 
resources that will be required to make the new preliminary hearing system function properly. 
 
As indicated in the Financial Memorandum, we are of the view that we will require additional 
Advocate Deputes and legal and administrative staff to support them. It is estimated that these 
additional requirements will amount to £508,000 per year. This is broken down into recurrent and 
non-recurrent costs of £258,000 and £250,000 respectively.  
 
In relation to the non-recurrent costs, as it is not proposed that there will be phased 
implementation, we recognise that it is imperative that we ensure we are able to operate the new 
system as soon as it is brought in. The assumption, for these calculations, is that there will be a 
preliminary hearing in every case. Additional staff will therefore be required to cope with the initial 
significant increase in preparation work and actually covering the new hearings for all High Court 
cases. However, clearly the aim of this legislation is to eliminate the ‘churn’ phenomenon, reducing 
unnecessary repeated adjournments and providing greater certainty in the arrangement of trials. It 
looks to deliver a change of culture in our legal system, and once this has happened we should see 
greater efficiency at the trial court stage, which will mean that resources wasted on adjourned 
hearings will off set the initial costs involved in the new procedures. We are therefore of the view 
that after the initial 2 year period, the system should be sufficiently efficient that the £250,000 will 
be offset by the consequential savings. 
 
Preparation and communication are the keys to making this Bill work. Even after the initial 2 year 
period, there will be a need for commitment of additional Advocate Deputes and support, both 
administrative and legal, to ensure the continued success of the new system. We anticipate 
continuing recurrent costs of £258,000 per annum. We expect to be able to absorb these costs 
from efficiency gains elsewhere in consequence of our programme of modernisation and from the 
anticipated reduction of High Court business following the planned commencement section 13(1) of 
the Crime and Punishment (Scotland) Act 1997 which will enhance Sheriffs’ sentencing powers. 
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We have stated that we will incur capital expenditure of £830,000. This will allow for the 
development and roll out of software, which will support the management of witnesses and 
evidence and the greater level of assistance to the defence, which Lord Bonomy recommended.  
 
Norman McFadyen 
Crown Agent 
 

SUBMISSION FROM SCOTTISH PRISON SERVICE 

Thank you for providing SPS with the opportunity to comment on the financial implications of this 
bill to the Scottish Prison Service.  The SPS have examined the financial memorandum and we are 
satisfied that the potential impact on prisoner numbers is accurately reflected.   
 
We do not consider that the proposed modernisation of the 110 day rule will have significant cost 
implications for us.  So far as we can see we will be able to meet any costs from within our existing 
budget.  We assess the worst case scenario as being an additional 20 remand places.  This would 
cost an estimated £600,000 (based on an average annual cost of about £30,000 per prisoner 
place) which is a small proportion of our existing operational budget.  And it is likely that an 
additional 20 remand places would be offset by a corresponding reduction of 14 sentenced places.  
This is because 70% of those proceeded against in the High Court received a custodial sentence, 
which is usually backdated to cover the period spent on remand.  If this offsetting effect is taken 
into account, the worst case impact would be a net increase of 6 prison places.  
 
Tony Cameron 
Chief Executive 
24 October 2004  
 

 
SUBMISSION FROM SCOTTISH LEGAL AID BOARD 

The Criminal Procedure (Amendment) (Scotland) Bill contains a number of provisions substantially 
implementing the recommendations of Lord Bonomy’s Report on the Review of the High Court of 
Justiciary.  Not all of the provisions impact on the Legal Aid Fund.  The provisions which are likely 
to have an impact on the Fund have been identified in the following tables and, to the extent 
possible, costed.  The system envisaged by the Bill will be very different from the current system, 
requiring certain assumptions to be made.  These are annexed to the tables relating to costs and 
potential savings.  Calculations have been based on the experience of Board staff and available 
statistics. 
 
Provisions impacting on Legal Aid costs  

The key areas which, it is anticipated, will impact on legal aid costs are: 
 
1. Introduction of a mandatory preliminary hearing.  This does not presently exist and will 

involve additional costs in the form of fees of solicitors and counsel for attendance at court 
and preparation.  

  
2. Provision for a managed meeting between the Crown and the defence.  Although in some 

cases such a meeting does take place from time to time prior to the first hearing, the 
proposals envisage a meeting as a matter of course.  This, again, will involve the time of 
solicitors and counsel and, therefore, additional costs. 

 
3. It is proposed that preliminary hearings should generally be held in Edinburgh and 

Glasgow rather than elsewhere in Scotland.  If preliminary hearings are held in 
Edinburgh/Glasgow rather than, say, Aberdeen, Inverness or Dumfries, this will involve 
travelling on the part of the solicitor who will normally be situated near the local court.  On 
the other hand, counsel’s place of business is in Edinburgh and the additional costs of 
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solicitors’ travel are likely to be offset by the savings in counsel’s fees travelling from 
Edinburgh to the local courts elsewhere in Scotland.  

 
4. New procedures for accelerating diets.  The further procedure will involve additional fees 

payable to solicitors and counsel but only involves written work.  
 
5. Payments to counsel to remain available for fixed trial diet.  One of the benefits of the 

proposals is that trials be set down for a particular day rather than the current system 
where the trial may proceed at any stage over the period of the “sitting”.  To ensure the 
availability of counsel and to avoid a situation where counsel has commenced a trial in 
another case, say the day before, some provision may have to be made for payments to 
counsel to remain available to ensure the trial can proceed. 

 
The areas in which there is potential for savings are: 
 
1. It is proposed that the Sheriff’s sentencing powers be increased from three to five years 

and that there be a corresponding transfer of cases from the high court to the sheriff and 
jury court.  High court cases are more expensive and the transfer of cases to the sheriff 
court is likely to result in savings to the Fund.  

 
A substantial element in the higher costs of high court proceedings compared to sheriff 
court solemn cases is the involvement of counsel.  Junior counsel is automatically 
available in terms of the legal aid legislation in high court proceedings.  This is not the case 
in sheriff court proceedings and the prior authority of the Board (referred to in the legal aid 
legislation as the “sanction” of the Board) would be required before junior counsel would be 
available in a sheriff and jury case.  Counsel will not always be necessary, nor indeed 
appropriate, in the cases which are being transferred from the high court to the sheriff 
court.  Some cases are raised in the high court not due to any inherent complexity of the 
case but due to the record of the accused and, therefore, the likely sentence.  The 
additional costs of counsel in the cases to be transferred to the sheriff court where counsel 
has been sanctioned has been factored in and set against the savings. 

 
2. Pre-trial pleas/early settlement.  The proposals anticipate an increase in pre-trial pleas of 

guilty and early settlement as a result of the earlier availability of information and increased 
communication between Crown and defence.  The avoidance of a trial will produce 
savings.  

 
3. Reduced number of adjournments.  The Report draws attention to the significant number of 

adjournments in the high court.  Any savings on the number of adjournments will result in 
savings to the Legal Aid Fund given that the payments from the Fund are largely in respect 
of fees for solicitors and counsel for attendance at court. 

 
The current system where a case is set down for a “sitting” of the high court and can 
proceed at any time during the period of the sitting will be replaced by a system where a 
date will be set when the trial will commence.  It is likely that this will lead to savings on 
legal aid costs as there are occasions when solicitors and counsel require to attend the 
court at various stages throughout the sitting but where the case does not call and is not 
identified as an adjournment as such. 

 
4. It is intended that cases be adjourned for sentence to the local court.  It is considered that 

this will be cost neutral as the additional costs for counsel to travel to, say, Aberdeen or 
Dumfries, will be offset by a reduction in solicitor’s travelling time. 

 
Basis of Costings  

More detail on the assumptions used in the costings are annexed to the appendices. 
 
Calculations have been made on current fees structures and tables. It should be borne in mind, 
and factored into these figures, that Graduated Fees proposals for counsel are under consideration 
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by the Executive and discussions will require to take place at some stage regarding solicitor’s fees 
in solemn proceedings. Although Lord Bonomy does highlight the issues as to the availability of 
experienced counsel and the perception that fees do not reflect the work done, these initiatives do 
not arise from the Bonomy Report or its implementation.  Any new fees structures will be subject to 
separate costings. 
 
Due to the lack of available relevant data a number of assumptions have required to be made to 
arrive at the “potential” savings. These potential savings assume there would be no other changes 
to solicitor`s or counsel`s practices of which account has not otherwise been taken.  
 
Basis of payment of solicitors and counsel  

The costs to the Fund are largely incurred by expenditure on fees for the time of solicitors and 
counsel.  It might be helpful, therefore, to briefly outline the basis on which solicitors and counsel 
are paid.  
 
For solemn cases in either the high court or the sheriff court solicitors are paid per hour for 
individual items of work carried out eg. conducting a trial, preparation, perusal of documentation, 
meeting with client, letters, telephone calls etc.  
 
Counsel are paid per day.  This payment subsumes not only the conduct of the trial or hearing but 
also the preparation for it and other ancillary work, which is not individually chargeable, in 
connection with correspondence, perusal of documentation etc.  No matter where counsel live, 
their place of business is Edinburgh and there is a prescribed fee for a “trial per day” in Edinburgh.  
Higher prescribed fees, increasing the further the court is from Edinburgh and subsuming travel, 
subsistence and accommodation, are laid down for Glasgow, elsewhere within 60 miles from 
Edinburgh, “Aberdeen, Inverness or Dumfries” and outwith 60 miles from Edinburgh.  The cost of 
counsel, therefore, increases the further the court is from Edinburgh.  Counsel are also paid for 
consultations and for a limited number of individual pieces of work. 
 
Although the legal aid regulations lay down prescribed fees for counsel, there is provision for the 
fees to be increased because of the particular complexity or difficulty of the work or other particular 
circumstances.   
 
Conclusion 

Much of the Bill deals with the introduction of mandatory preliminary hearings in the High Court.  
Together with the formal exchanges between prosecution and defence which precede them and 
with other new procedures designed to increase flexibility, and ensure earlier availability of 
information to the defence, these clearly have cost implications for the Legal Aid Fund.  The 
underlying approach to the costings is that there will be additional costs to the Fund generated by 
the additional procedures but that there is the potential for savings from the greater efficiencies 
which the proposals consider can be delivered to the process.  The greater the efficiencies and, in 
particular, reduction in the number of adjournments, more cases settled before trial and shorter 
trials, the greater will be the savings.  However, the greatest source of potential savings will be the 
transfer of cases to the sheriff court. 
 
The costs outlined in Appendix 1 to the submissions will be incurred from the outset due to the 
introduction of the various procedures which have been identified.  Whilst additional costs will be 
incurred immediately, especially over the transitional period, the compensating savings are likely to 
be more gradual.  There is, however, the potential for savings from the outset which are  
 
likely to increase as the system develops beyond the transitional stage and the new procedures 
have the opportunity of bedding in.  Earlier provision of information to the defence, more time to 
prepare, disposal of procedural matters at the preliminary hearing and fixed trial diets can all lead 
to savings in the time of solicitors and counsel.   
 
It is difficult to be more precise about the level of costs and savings to the Legal Aid Fund.  
However, the estimate of net costs of £1 million per year for the first two years is prudent although, 
perhaps, at the higher end of the spectrum and should be able to accommodate unforeseen 
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additional costs which cannot be anticipated at this stage.   Thereafter, and assuming that the 
system operates as intended, the effect on the Legal Aid Fund is likely to be cost neutral.   
 
We think there will be some minor additional staffing requirements in view of the increased number 
of sanction requests for the employment of counsel in the sheriff court.  
 
 
 
JDH/CS 
30 October 2003  
 
 
Annexe 1 Costs  
Annexe 2  Savings  
 
Annexe 1  
 
Costs Assumptions Total  £`000 
1.A mandatory preliminary hearing  
 
 

1 575,000 

2.Managed meeting  
 
 
 

2 300,000 

3. Travel costs for cases where 
preliminary hearing held in 
Edinburgh or Glasgow 
 

3 Nil 

4.New Procedures for accelerating 
diets 

4 
 
 

25,000 

5..Payments to counsel to remain 
available for fixed trial diet – 
“retainer fee”. 

5 
 
 
 

100,000 
 
 

6.Estimated Total Costs   
 
 

1,000,000 

Note:  All calculations based on 1,667 cases (Annual Report 2001/02) 
 
 
Assumptions 

 
1. About one-third of cases currently have either a hearing on a minute of postponement or a 

preliminary diet.   It is understood that the mandatory Preliminary Hearing may be lengthier 
and could involve greater preparation.  We have therefore assumed that this will be an 
additional cost in 66% of cases and an increased cost in the remaining one-third of cases.  
All the Board’s assumptions have been based on 1,667 high court cases during the year 
2001/2002, taking into account the likely costs of solicitor’s and counsel’s time. 

 
2. We have assumed, on the same number of cases, one managed meeting per case and 

taking into account the likely costs of solicitors and counsel.  A meeting already takes place 
in some cases so the total additional cost may be lower than stated.   

 
3. Based on the same number of cases we have calculated the likely difference between 

counsel attending court in Glasgow and Edinburgh as against courts further afield.  We 
have set against this the likely savings in costs incurred by solicitors requiring to travel to 
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Glasgow or Edinburgh.  The calculations suggest this provision will have a cost neutral 
outcome. 

 
4. The procedure it is understood will involve the defence contacting the Crown and being 

involved in the preparation of a joint written application to the court to accelerate the diet.  
We have assumed 10% of cases featuring this procedure which is probably an upper 
figure.  

 
5. It is difficult to assess the likely costs involved.  On the basis that the proposals allow for a 

“stand by” fee to ensure the availability of counsel, calculations have been carried out on 
the basis of the prescribed fee for a day being paid in 20% of cases.  Again this is likely to 
be an upper figure. 

 
 
Annexe 2  
 
Savings Assumptions Total  (£`000) 
1.Cases remitted from High 
to Sheriff Court. 
 

1 1,000,000 
 
 

2. Pre-trial pleas – early 
settlement 
 

2 150,000 
 
 

3. Reduced No. Of 
adjournments 

3 100,000 
 
 
 

4.  Adjournments held in 
same court 
 
 

4 Nil 

5. Total Savings  
 

 1,250,000 
 
 

Note:  All calculations based on 1,667 cases (Annual Report 2001/02) 
 
Assumptions 

1. High court cases are much more expensive than sheriff court cases.  The average cost of 
a High Court case includes the tranche of cases which are of a very high value.  We have 
assumed these will largely continue to be heard in the High Court. For the purposes of this 
costing exercise we have therefore taken the average cost of the High Court cases 
“pushed down” to be at the lower end of High Court cases, and deducted the average 
costs of a Sheriff Court solemn case. 

 
On the other hand, more cases in the Sheriff Court will involve counsel, a prime element in 
the cost, and this has to be added back in again.  Not all cases moved down to the Sheriff 
Court will require counsel.   We have assumed 20% of High Court cases being pushed 
down to the Sheriff Court. 

 
2. Our estimations (based on manual sample of cases) are that 75% of the case costs will 

have been incurred at the pre trial plea stage. Savings have therefore been based on the 
assumption that 25% of High Court cases may plead x 25% of average case costs 
(savings to be made) in solemn cases. 

 
3. The savings in the reduced number of adjournments has been arrived at using the tables 

produced on page 133 of Lord Bonomy’s Report. Cases in excess of 2 adjournments 
(which has been adopted as a break even point allowing for the new compulsory 
preliminary hearing and one adjournment, to err on the side of caution) have the ability to 
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produce savings. We assumed that the new provisions will reduce the cases involving 3 or 
more adjournments by 75%. 

 
4. Counsel’s fees (if sanctioned to appear) are likely to increase as a result of this proposal. 

The vast majority of cases are adjourned for sentence to Edinburgh/Glasgow at present 
which means counsel will charge significantly less than they would if adjourned to the “local 
court” in say Aberdeen/Dumfries. It is, however, likely to be cost neutral overall in any 
given case as increased costs of counsel will be offset by savings on local solicitor’s costs 
given the solicitor may not need to travel. 

 
 
SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

Criminal Procedure (Amendment) (Scotland) Bill 
 
Thank you for your letter of 14 October seeking the views of the Society in relation to the Criminal 
Procedure (Amendment) (Scotland) Bill.  The Society’s Criminal Law Committee (“the Committee”) 
welcomes the opportunity of commenting on the financial implications of implementation of the Bill 
as currently drafted and has the following comments to offer:- 
 
The Bill makes provision for a number of measures which are designed to improve the efficiency 
and effectiveness of the High Court of Justiciary.  The financial memorandum makes it clear that 
the introduction of preliminary hearings in High Court cases and the provision for pre-trial meetings 
between the prosecution and defence will have resource implications for the Scottish Court 
Service, the Crown Office and Procurator Fiscal Service (“COPFS”) and the legal aid fund.  
Information in relation to the anticipated level of additional resources and details of the estimated 
increase in expenditure has been provided by the Scottish Executive and these other departments, 
both in the financial memorandum and in written evidence to the Finance Committee.  It is noted 
that most of the costs identified are expected to be offset after an initial two year period by 
increased efficiency and a reduction in the number of adjourned cases. 
 
In the Committee’s view, there are a number of factors which will be important in assessing the 
cost of implementing these proposals. 
 
1. Early disclosure of information. 
 
The Committee believes that much will depend on whether the principle of early disclosure, 
disclosure as originally canvassed by Lord Bonomy354, is introduced in legislation.  The adoption of 
a system of timetabled disclosure to the defence of Crown statements and productions could have 
considerable benefits and potentially result in savings to the public purse from a variety of sources, 
such as time saved by witnesses (for example, police officers, forensic scientists, doctors and other 
witnesses) who may not require to be precognosced.   
 
Although the Bill makes provision for a pre-trial meeting, it does not oblige early disclosure by the 
COPFS.  The Policy Memorandum indicates that the proposals contained in the Bill are inter-
dependent and that removing one element of the proposals would considerably weaken the Bill as 
a whole.  The inclusion of the reference to the principle of early disclosure would, in the 
Committee’s view, strengthen the Bill and assist in improving the efficiency and cost effectiveness 
of High Court proceedings. 
 
2. The Impact of Implementation of Section 13(1) of the Crime and Punishment (Scotland) Act 

1997 
 
The financial memorandum correctly identifies that account must be taken of the impact of the 
proposed implementation of section 13(1) of the Crime and Punishment (Scotland) Act 1997.  This 
will increase the sentencing power of a sheriff sitting with a jury from three to five years and would 
enable an estimated 20% of cases currently dealt with in the High Court to be dealt with in the 
Sheriff Court.   

                                            
354 At Recommendation 2 
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Whilst this change alone may reduce the theoretical workload of the High Court355, consideration 
should also be given to the effect that this will have from a financial perspective on the sheriff 
courts throughout Scotland.  It may be that the burden of dispersed cases from the High Court will 
fall on those courts which are already busy.  The impact of the increased level of business on the 
administration and resources of the sheriff courts should, therefore, be monitored closely over the 
initial two year period so that the cost of disposing of solemn cases can be considered in a 
comprehensive manner. 
 
3. Legal Aid 
 
The Committee would question whether the legal aid costs in the financial memorandum have 
been calculated on the basis of current rates payable under criminal legal aid.  Lord Bonomy 
recommended in his report356 that the rates payable to lawyers for criminal legal aid work should be 
the subject of general review in the context of determining rates for the additional or different 
elements of work proposed.  When looking at the cost of implementation of these legislative 
proposals, this may have a bearing on the estimated expenditure for the legal aid budget.   
 
I hope that these comments are of some assistance and should you require any further 
clarification, please do not hesitate to contact me. 
 
Yours sincerely 
 
 
 
Mrs Anne Keenan 
Depute Director 
 
 
 
SUBMISSION FROM THE SCOTTISH COURT SERVICE 

CRIMINAL PROCEDURE (AMENDMENT) (SCOTLAND) BILL 
 
During my evidence to the Finance Committee on 4 November I undertook to provide a breakdown 
of the judicial salaries and support costs set out in the Bill’s Financial Memorandum (paragraph 
190).  This information is enclosed in a form which I hope is helpful to the Committee.   
 
 
JOHN EWING 
 
 
Breakdown of costs for judicial salaries and for the Scottish Court Service 
 
Background 
 
The Financial Memorandum to the Criminal Procedure (Amendment) Scotland) Bill includes the 
following non-recurrent costs in each of the first two years:  
 
Judicial salaries   £500,000  
 
Scottish Court Service  £150,000 
 
The context of the costs is explained in paragraph 190 of the Memorandum in the following terms: 
 
“Until judge time is freed up by the reduction in the number of unnecessary trial hearings, there will 
be a need to assign additional judge time to the new preliminary hearings.  Judicial management of 
cases is a key element of the proposed reforms.  This is expected to cost an additional £500,000 in 

                                            
355 Depending on Crown Office policy. 
356 At Recommendation 17(b) 
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each of the first 2 years of the scheme.  This falls to be paid from the Scottish Consolidated Fund.  
In addition, the Scottish Court Service will require an additional £150,000 in each of the first 2 years 
for judicial support costs and IT costs associated with the new preliminary hearings.” 
 
 
Breakdown 
 
Judicial Salaries 
 
The estimated cost of the additional judicial time was arrived at by projecting caseload and 
judicial/court time required per case.  The analysis drew on the profile of High Court indictments 
referred to in the Financial Memorandum, and experience of the existing first diet procedure in 
sheriff court indictments.  This experience indicated that a margin was required for continuations of 
the preliminary diet in some cases.   It was also necessary to make an allowance for judicial 
preparation time. 
 
This analysis produced a projected demand for some 490-540 days of court time for preliminary 
hearings in the High Court of Justiciary. 
 
For planning purposes it was assumed that one judge could spend up to 210 days each year 
presiding in court.  This planning assumption allows for annual leave and public holidays.  On that 
basis between 2.3 and 2.6 judges would be required. 
 
The judicial cost applied is £207,000 including salary, national insurance, pension etc. 
 
On the basis of these planning assumptions the judicial salary cost for the preliminary hearings is in 
the range of £475,000 to £535,000. 
 
This has been rounded to £500,000. 
 
Scottish Court Service 
 
Each judge requires the support of a clerk of court and a court officer (known as a macer).  The full 
cost to the Scottish Court Service of a clerk is £34,000; and of a macer £14,000.  An allowance has 
also been made for additional administrative support costing some £17,000.   Total staff costs for 
each year in support of the introduction of preliminary hearings assumes the equivalent of 
5 members of staff at a total cost of £113,000. 
 
The remainder of the non-recurring increases to the operating costs of the Scottish Court Service 
arise from the need to enhance the existing computer support systems in the High Court.  A 
comprehensive diary and court programme management system is required to enable the clerks to 
take on the new task of programming the trials of all High Court sittings.  As the same judges sit in 
both the High Court and the Court of Session a comprehensive system is required to mange the 
overall programme of the Supreme Courts most effectively.  The Bonomy report also identified the 
need to enhance the present management information system. 
 
We have estimated the costs of consultancy and development on the basis of previous experience 
and market rates at some £35- £40,000 in each of the first two years. 
 
The estimates have been rounded to £150,000 for each year. 
 
 
Scottish Court Service 
November 2003 
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ANNEX C: EXTRACTS FROM MINUTES 
 

JUSTICE 1 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

14th Meeting, 2003 (Session 2)  
 

Wednesday 26 November 2003 
 

Present: 
 

Bill Butler Marlyn Glen 
Michael Matheson Mr Stewart Maxwell (Deputy Convener) 
Pauline McNeill (Convener) Margaret Mitchell 
Margaret Smith  

 
Also present: Paul Burns, Adviser to the Committee on the Criminal Procedure 
(Amendment) (Scotland) Bill. 

The meeting opened at 10.13 am. 

Criminal Procedure (Amendment) (Scotland) Bill: The Committee took oral 
evidence on the general principles of the Bill at stage 1 from— 

Wilma Dickson, Head of Criminal Procedure Division, Justice Department, 
Moira Ramage, Justice Department Bill Team Leader and Senior Principal 
Procurator Fiscal, Tom Fyffe, Bill Team Member, and Sharon Grant, 
Community Justice Services, Justice Department, Scottish Executive; 

Morag McLaughlin, Head of Policy Group, and Bill Gilchrist, Deputy Crown 
Agent, Crown Office and Procurator Fiscal Service; 

Elaine Samuel, School of Social and Political Studies, University of Edinburgh. 

Criminal Procedure (Amendment) (Scotland) Bill: The Committee 
considered and agreed a list of witnesses to invite to forthcoming evidence 
sessions for stage 1 of the Bill. 
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JUSTICE 1 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

15th Meeting, 2003 (Session 2)  
 

Wednesday 3 December 2003 
 

Present: 
 

Bill Butler Marlyn Glen 
Michael Matheson Mr Stewart Maxwell (Deputy Convener) 
Pauline McNeill (Convener) Margaret Mitchell 
Margaret Smith  

 
Also present: Paul Burns and Professor Christopher Gane, Advisers to the 
Committee on the Criminal Procedure (Amendment) (Scotland) Bill. 

The meeting opened at 10:15 am. 

Criminal Procedure (Amendment) (Scotland) Bill: The Committee took 
evidence on the general principles of the Bill at Stage 1 from— 

John Ewing, Chief Executive, John Anderson, Principal Clerk of Session and 
Justiciary, and Norman Dowie, Deputy Principal Clerk of Justiciary, Scottish 
Court Service; 
 
Gerard Brown, Convener, Michael Meehan, Member, and Anne Keenan, 
Secretary, Criminal Law Committee, the Law Society of Scotland. 
 
The meeting was suspended from 12:21 pm until 12.30 pm. 

The Committee then took evidence on the general principles of the Bill at Stage 
1 from— 

Patrick Fordyce, President, and Janice Webster, Secretary, Scottish Law 
Agents Society. 
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JUSTICE 1 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

16th Meeting, 2003 (Session 2)  
 

Wednesday 10 December 2003 
 

Present: 
 

Bill Butler Marlyn Glen 
Michael Matheson Mr Stewart Maxwell (Deputy Convener) 
Pauline McNeill (Convener) Margaret Mitchell 
Margaret Smith  

 
Also present: Paul Burns and Professor Christopher Gane, Advisers to the 
Committee on the Criminal Procedure (Amendment) (Scotland) Bill. 

The meeting opened at 10:43 am. 

Criminal Procedure (Amendment) (Scotland) Bill: The Committee 
considered written evidence on the general principles of the Bill at Stage 1; 
expressed concerns about difficulties in securing the attendance of some 
witnesses; agreed to meet informally with some of these witnesses with a view 
to resolving such difficulties, and also agreed to write to the Presiding Officer to 
alert him to the impact that this may have on the timetable for consideration of 
the Bill at Stage 1. 

Criminal Procedure (Amendment) (Scotland) Bill: The Committee agreed to 
delegate authority in respect of witness expenses to the Convener. 

Criminal Procedure (Amendment) (Scotland) Bill: The Committee took 
evidence on the general principles of the Bill at Stage 1 from— 

Assistant Chief Constable Malcolm Dickson, Association of Chief Police 
Officers in Scotland, Chief Superintendent Allan Shanks, Association of 
Scottish Police Superintendents, and Douglas J Keil QPM, General Secretary, 
Scottish Police Federation; 
 
Professor Martin Wasik, Chairman, Sentencing Advisory Panel. 
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JUSTICE 1 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

17th Meeting, 2003 (Session 2)  
 

Wednesday 17 December 2003 
 

Present: 
 

Bill Butler Marlyn Glen 
Michael Matheson Margaret Mitchell 
Pauline McNeill (Convener) Margaret Smith 

 
Also present: Paul Burns, Adviser to the Committee on the Criminal Procedure 
(Amendment) (Scotland) Bill. 

Apologies were received from Stewart Maxwell (Deputy Convener). 

The meeting opened at 10:15 am. 

.Criminal Procedure (Amendment) (Scotland) Bill: The Committee took 
evidence on the general principles of the Bill at Stage 1 from— 

John Scott, Chair, Scottish Human Rights Centre; 
 
Professor Peter Duff, School of Law, University of Aberdeen; 
 
Lindsay Montgomery, Chief Executive, and Douglas Haggarty, Solicitor, 
Scottish Legal Aid Board. 
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JUSTICE 1 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

1st Meeting, 2004 (Session 2)  
 

Wednesday 7 January 2004 
 

Present: 
 

Bill Butler Marlyn Glen 
Michael Matheson Mr Stewart Maxwell (Deputy Convener) 
Pauline McNeill (Convener) Margaret Mitchell 
Margaret Smith  

 
Also present: Professor Christopher Gane, Adviser to the Committee on the 
Criminal Procedure (Amendment) (Scotland) Bill. 

The meeting opened at 10:11 am. 

Criminal Procedure (Amendment) (Scotland) Bill: The Committee took 
evidence on the general principles of the Bill at Stage 1 from— 

Roy Martin QC, Vice-Dean, and Derek Ogg QC, Faculty of Advocates; 

Sandy Brindley, Rape Crisis Scotland; Neil Paterson, Director of Operations, 
and Frank Russell, Head of Witness Service, Victim Support Scotland; 

Susan Matheson, Chief Executive, and Donald Dickie, Criminal Justice 
Adviser, Safeguarding Communities-Reducing Offending; 

Gordon Williams, President, and Val Bremner, Secretary, Procurators Fiscal 
Society. 
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JUSTICE 1 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

2nd Meeting, 2004 (Session 2)  
 

Wednesday 14 January 2004 
 

Present: 
 

Bill Butler Marlyn Glen 
Mr Stewart Maxwell (Deputy Convener) Pauline McNeill (Convener) 
Margaret Mitchell Margaret Smith 

 
Also present: Professor Christopher Gane, Adviser to the Committee on the 
Criminal Procedure (Amendment) (Scotland) Bill. 

Apologies were received from Michael Matheson. 

The meeting opened at 10:06 am. 

Item in private: The Committee agreed to consider in private, at forthcoming 
meetings, a draft Stage 1 report on the Criminal Procedure (Amendment) 
(Scotland) Bill. 

Criminal Procedure (Amendment) (Scotland) Bill: The Committee took 
evidence on the general principles of the Bill at Stage 1 from— 

Christine Vallely, Research Fellow, School of Legal Studies, and Professor 
Dee Cook, Director, Regional Research Institute, University of Wolverhampton; 

The meeting was suspended from 10.58am to 11.03am. 

Hugh Henry, Deputy Minister for Justice. 
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JUSTICE 1 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

3rd Meeting, 2004 (Session 2)  
 

Wednesday 21 January 2004 
 

Present: 
 

Bill Butler Marlyn Glen 
Michael Matheson Mr Stewart Maxwell (Deputy Convener) 
Pauline McNeill (Convener) Margaret Mitchell 
Margaret Smith  

 
Also present: Professor Christopher Gane, Adviser to the Committee on the 
Criminal Procedure (Amendment) (Scotland) Bill. 

The meeting opened at 10.11 am. 

Criminal Procedure (Amendment) (Scotland) Bill (in private): The 
Committee considered a draft Stage 1 Report. Various changes were agreed 
to.
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JUSTICE 1 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

4th Meeting, 2004 (Session 2)  
 

Wednesday 28 January 2004 
 

Present: 
 
Bill Butler Marlyn Glen 
Michael Matheson Mr Stewart Maxwell (Deputy Convener) 
Pauline McNeill (Convener) Margaret Mitchell 
Margaret Smith  
 
Also present: Professor Christopher Gane and Paul Burns, Advisers to the 
Committee on the Criminal Procedure (Amendment) (Scotland) Bill. 

The meeting opened at 10.42 am. 

Criminal Procedure (Amendment) (Scotland) Bill (in private): The Committee 
considered a draft Stage 1 Report. Various changes were agreed to. 
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JUSTICE 1 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

5th Meeting, 2004 (Session 2)  
 

Wednesday 4 February 2004 
 

Present: 
 
Bill Butler Marlyn Glen 
Michael Matheson Pauline McNeill (Convener) 
Margaret Mitchell Margaret Smith 
 
Apologies were received from Mr Stewart Maxwell. 

Also present: Professor Christopher Gane and Paul Burns, Advisers to the 
Committee on the Criminal Procedure (Amendment) (Scotland) Bill. 

The meeting opened at 10.03 am. 

Criminal Procedure (Amendment) (Scotland) Bill: The Convener drew 
members’ attention to a newspaper article that appeared to suggest that the 
content of the Committee’s draft Stage 1 report had been disclosed.  The 
Convener also drew members’ attention to section 9.4 of the Code of Conduct for 
Members of the Scottish Parliament.  The Committee agreed to write to the 
Presiding Officer expressing concerns in relation to this matter and also agreed 
that the matter should be raised at a meeting of the Conveners’ Group. 

Criminal Procedure (Amendment) (Scotland) Bill (in private): The Committee 
considered a draft Stage 1 report. Various changes were agreed to. 
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JUSTICE 1 COMMITTEE 
 

EXTRACT FROM MINUTES 
 

6th Meeting, 2004 (Session 2)  
 

Wednesday 11 February 2004 
Present: 
 
Bill Butler Marlyn Glen 
Michael Matheson Mr Stewart Maxwell (Deputy Convener) 
Pauline McNeill (Convener) Margaret Mitchell 
 
Apologies were received from Margaret Smith. 

Also present: Professor Christopher Gane and Paul Burns, Advisers to the 
Committee on the Criminal Procedure (Amendment) (Scotland) Bill. 

The meeting opened at 10.07 am. 

1. Criminal Procedure (Amendment) (Scotland) Bill (in private): The 
Committee considered a draft Stage 1 report. Various changes were agreed to. 
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ANNEX D: ORAL EVIDENCE AND ASSOCIATED WRITTEN EVIDENCE 
 
14th Meeting, 2003 (Session 2), 26 November 2003, Written Evidence 

SUBMISSION FROM THE CROWN OFFICE AND PROCURATOR FISCAL SERVICE 

Lord Bonomy’s report highlighted a number of problems in relation to the management of High 
Court business as well as a perception that the system focused on the convenience of lawyers, not 
the interests of justice or the rights of victims. His proposals sought to address the root cause of the 
current problems, and to deliver proposals that would achieve a change in culture in our High 
Court, and a system which would, above all, improve arrangements for victims, witnesses and 
next-of-kin. While the Bill will put in place some procedural mechanisms that seek to improve 
efficiency by ensuring greater judicial management of cases, it should be borne in mind that the Bill 
forms part of a larger package of reforms, and an assessment of how it will work in practice must 
be seen in the context of that bigger picture. 

COPFS is already in the process of undergoing a significant programme of change and the 
improvement of our treatment of the most serious cases is a fundamental part of this work. We 
consider that the work we are doing in this area has already made us more open in our work with 
the defence, and the changes made to facilitate the implementation of Lord Bonomy’s proposals 
will build on this.  

COPFS is committed to modernisation of its approach to serious crime, and we have for some time 
been engaged in our own process to improve our work in the High Court.  This has included 
strengthening the High Court Unit in Glasgow and bringing it and the equivalent Unit at Edinburgh 
High Court under direct control of a strengthened High Court Unit in Crown Office.  We have piloted 
new ways of team-working in the investigation (precognition) of serious cases and we have 
prepared new detailed guidance and templates for the production of precognition.  We have 
modernised the system for appointment of advocate Deputes, extending the pool of eligibility to 
career prosecutors and creating a new office of Senior Advocate Depute and we have significantly 
enhanced the team of Advocate Deputes. We have reorganised their work to allow for pre-trial 
preparation time and greater contact with the defence to resolve matters, so far as possible, before 
trial sittings.  We will be building on all of this work to develop further a team based approach to the 
investigation and preparation of the most serious cases.  

Preliminary Hearing 

At the core of the Bill’s provisions is the preliminary hearing. This hearing will be the instrument by 
which the court will be able effectively to manage and direct High Court business; in order for the 
Bill to deliver its goal, it is vital that the preliminary hearing system works. We recognise that the 
procedural changes in the Bill and greater judicial proactivity will not be sufficient on their own to 
ensure the preliminary hearing system is successful. The key to this is thorough preparation at an 
early stage by, and communication between, Crown and defence. 

The success of the preliminary hearing will be contingent on an effective managed meeting or 
discussion between the Crown and defence. Parties must come to court thoroughly prepared and 
with a clear idea of the evidence in the case, and the issues in dispute. Without this, the Court will 
be unable to assess whether they are ready for trial and the hearing will be a waste of time. In 
order for there to be an effective managed meeting both parties must know and have considered 
the evidence in the case and for this to happen we recognise there is a need for early disclosure of 
information to the defence. 

Disclosure of information 

Lord Bonomy recognised in his report how important disclosure was for the operation of the system 
he proposed. He made the following recommendations: 
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• 2 (b) The Crown should routinely issue a provisional list of witnesses to the defence shortly 
after completion of the initiating petition procedure in the Sheriff Court.  

• 2 (c) The Crown should also provide to the defence information about material 
developments in the investigation of the case as they occur, and let them have access to 
all relevant evidence as it becomes available.  

• 2 (d) Along with the courtesy copy of the indictment the defence solicitor should receive a 
copy of all documentary productions which he has not already received.  

• 2 (e) Any other evidence, coming into the hands of the Crown subsequently, should be 
intimated to the defence immediately.  

 
COPFS accept the need for improved disclosure to the defence. We have already started work 
within COPFS and with the Association of Chief Police Officers in Scotland to set in place the 
structures that will enable us to provide reliable information and evidence to the defence at the 
earliest possible stage.  

The Crown has an existing duty to disclose information that points to the exculpation of the 
accused, or will undermine the prosecution case. In the High Court the Crown also provides the 
defence with copies of documentary productions considered material to its preparation, and it is 
considered good practice to provide any such information at the earliest opportunity, although it is 
recognised that early provision may be difficult to achieve in a complex case where investigation is 
still proceeding.  We are committed to putting arrangements in place which will support the earliest 
provision of material which is consistent with the Crown’s duty of investigation. 

We will publish a practice note formalising the arrangements for the provision of information to the 
defence. This note will address the recommendations of Lord Bonomy and will cover: 

• procedures for issuing a provisional list of witnesses. It is proposed that as full as possible 
a list will be provided within 14 days of full committal or liberation on bail. Details of 
relevant additional witnesses will be intimated when known (where and when possible copy 
witness statements taken by the police will be provided and this will supersede the simple 
provision of a list). 

• arrangements for complying with the duty to disclose material information that comes to 
light during the course of the investigation. While early disclosure is, of course important, it 
should be remembered that the Crown’s principal focus in the early stages is the 
investigation of the case, and some developments may require further investigation before 
they can be disclosed. 

• procedures in relation to the early provision of copy witness statements taken by the police. 
• procedures in relation to early provision of copies of significant documents When the 

indictment is served, there will be formal  
• intimation at the time of service of the indictment of the arrangements for provision by the 

Crown of copies of any documentary productions not previously copied to the defence (so 
far as reasonably copiable) and for arranging access for inspection of other evidence   

  
Witness statements 

We accept the principle that there should generally be early and full disclosure of Crown witness 
statements taken by the police.  In this regard, we are intending to go further than Lord Bonomy’s 
recommendation which was only that consideration should be given to the circumstances in which 
statements might be disclosed.  Statements taken by police officers have not generally been 
disclosed in the past, because of the defence right to precognosce witnesses confidentially.  Many 
statements have not been taken to a standard which could properly be referred to in court and 
statements may, at present, include confidential or sensitive information, or information about third 
parties, unrelated to the case, because they are prepared only for the information of the Crown. 
Statements may also refer to offences or charges that are not ultimately libelled on the indictment, 
and so this evidence will not form part of the case. It may also be important in the case of 
vulnerable witnesses, such as children, that the Crown has an opportunity to consider the content 
of the statement in order that inappropriate or irrelevant information is not passed onto the defence.  
We have been working with ACPOS to address the necessary changes in procedures, for the 
police and COPFS, which will facilitate early disclosure of statements. 
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We recognise the importance of the early provision of information for the proper investigation of the 
accused’s defence. In particular, in order for the system of managed meetings and preliminary 
diets to work successfully, disclosure must be improved. We are well on our way to ensuring that 
the appropriate systems are in place to provide the necessary improvements. 

Wider improvements to High Court work 

COPFS have already completed work aimed at improving our treatment of High Court cases. Our 
strategies are to: 

• Improve the quality and timeliness of precognitions 
• Ensure early involvement of Senior Crown Counsel in complex/serious cases 
• Providing significant preparation time for Crown Counsel. 
• Improve the marking arrangements (whereby decisions are taken as to the final form of 

charges to appear on Indictment) operated by Crown Counsel and COPFS staff. 
• Ensure good management of High Court Sittings and support to Crown Counsel at court. 
• Improve the management of cases post-Indictment, to ensure instructed work is completed 

and evaluated. 
• Provide significant preparation time for Crown Counsel, including to engage proactively 

with the defence (negotiate pleas etc) and to take account of further investigation or 
analysis.  

• Improve certainty of trial commencing, through proactive engagement with defence in week 
prior to allocated Sitting 

 
We consider that these established strategies are entirely consistent with Lord Bonomy’s 
recommendations. In particular, an illustration of the way in which our present initiatives tie in with 
the proposals in the Bill is our strategy of allowing Advocate Deputes greater time to prepare for 
trial. This is directly relevant to the concept of parties preparing for, and taking part in, a managed 
meeting. We have already made a number of achievements in relation to our High Court work: 

• New arrangements for appointment and role of Advocate Deputes introduced 1 January 
2003. 

• Since 1 January, appointments completed of 2 Senior Advocate Deputes, 8 Advocate 
Deputes, 4 ad hoc Advocate Deputes from COPFS, and 16 further ad hoc Advocate 
Deputes from Faculty of Advocates. 

• Revised guidance and instructions for preparing precognitions, including agreeing a new 
format better suited to use by Crown Counsel in court. 

• Revised guidance prepared on marking High Court cases; plus revised criteria for 
sensitive, complex and serious cases. 

• Additional resources devoted to Crown Office High Court Unit for indictment of cases; pilot 
co-location of Indicter with High Court Unit in Saltmarket. 

• Revised management of Sitting Management function: Glasgow High Court Unit (now 
‘High Court West’) under direct control of Crown Office on 9 December 02; Edinburgh High 
Court Unit on 14 April 03; additional resources devoted to improve Sitting Management. 

• Revising arrangements for post-Indictment and post-adjournment case management. 
 
Implementation 

Ensuring that the new system works, from day one, will be a challenge. We have been working 
closely with our criminal justice partners to put the appropriate procedures in place to allow the new 
system to function. As outlined above, this work involves not only the new mechanisms set out in 
the Bill, but also the wider Bonomy proposals that are necessary to make the Bill work. The 
following work is already underway: 

• We are working with criminal justice partners to establish a workable model for how court 
programming will work. We recognise the importance of this issue, and want to get it right.  

• We are working with our colleagues at the Justice Department to consider what issues 
should be dealt with at the managed meeting, how this will be reported to the court and 
how best to take account of the interests of our colleagues in the defence in such 
discussions.  
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• We have established a COPFS working group dedicated to our improvement of solemn 
business, and taking the Bonomy vision forward. This group will supervise work on 
communication with victims and witnesses and disclosure to the defence. It will also deal 
with the practicalities involved in ensuring cases are prepared in advance to ensure that 
Advocate Deputes are prepared to conduct the managed meeting, and thereafter the 
preliminary hearing. 

 
Conclusion 

We do not see the Bill’s provisions in isolation. We consider that they form part of a package that 
seeks to deliver a change of culture in the treatment of our most serious cases in the High Court, to 
improve efficiency and improve conditions for victims, witnesses and next-of-kin. We have already 
acknowledged the need for change and modernisation in this area, and are working on delivering 
this both through the development of internal systems and working with other partners. The 
success of the Bill’s provisions will of course rely on all of those working in the criminal justice 
system to engage fully with the new arrangements. 

Crown Office and Procurator Fiscal Service 
26 November 2003 
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Scottish Parliament 

Justice 1 Committee 

Wednesday 26 November 2003 

(Morning) 

[THE CONVENER opened the meeting at 10:13] 

Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 1 

The Convener (Ms Pauline McNeill): I 
welcome everyone to the 14th meeting in this 
session of the Justice 1 Committee. As usual, 
members should switch off their mobile phones 
and pagers. I have received no apologies. Our 
adviser, Paul Burns, will be joining us at around 
10.30 am.  

Item 1 is our stage 1 consideration of the 
Criminal Procedure (Amendment) (Scotland) Bill. I 
refer members to the papers associated with this 
item of business. I should point out that, in paper 
J1/S2/03/14/7, which is a diagram showing High 
Court time limits, there is a typo—I am sure that 
members have spotted it. In the part showing the 
proposed time limits for all cases, the yellow bar 
correctly shows 11 months as the time limit for 
preliminary hearings and the box with arrows 
pointing at that bar should also state 11 months 
rather than 12 months—but you all knew that. 

I begin by welcoming the Scottish Executive bill 
team. Wilma Dickson is head of the criminal 
procedure division in the Scottish Executive 
Justice Department. Moira Ramage is the Scottish 
Executive Justice Department’s bill team leader 
and senior principal procurator fiscal. Tom Fyffe is 
one of the bill team members and Sharon Grant is 
from the community justice services division of the 
Scottish Executive Justice Department. Welcome 
to you all. We have a number of questions for you 
this morning, as we felt that it was important to get 
a lot of information on the record so that we can 
refer to it in the coming weeks. Margaret Mitchell 
has the first question.  

Margaret Mitchell (Central Scotland) (Con): In 
drawing up the proposals for the new preliminary 
hearings in the High Court, was consideration 
given to the experience of the comparable 
procedures for summary criminal proceedings—
the intermediate diets? 

Moira Ramage (Scottish Executive Justice 
Department): In considering the overall model for 
the preliminary hearing, the available models in 
the sheriff court were examined. In summary 

procedure, there is an intermediate diet, which 
calls before the trial diet. In sheriff and jury 
procedure—the solemn procedure—in the sheriff 
court, there is a first diet. Both those diets occur 
before the trial diet and both require the Crown, at 
the point of service either of a complaint in the 
summary court or of an indictment in the solemn 
court, to have prepared and cited witnesses for 
trial.  

Those models were rejected, if I can put it that 
way, because it was considered that the most 
appropriate model for the High Court was one with 
a strong element of judicial management, in 
particular management at the point of setting the 
trial diet. The reason for that was the perceived 
need for introducing certainty into the High Court, 
because at the moment there is no certainty. Such 
a model would also enable the court to fix a diet 
when the witnesses were available and when 
parties were ready to proceed to trial.  

At the moment, in the solemn court—on the 
sheriff and jury side—and in the summary courts, 
the trial diet is fixed before it is known whether 
parties are ready and many witnesses are cited to 
give evidence. That is something that we wanted 
to avoid in the model for the High Court. The fact 
that victims and witnesses were coming along time 
and again to be told that the trial would not 
proceed was seen as a specific problem. 

Margaret Mitchell: Is there anything else that 
you would like to add, given the view that the 
comparable procedures met with only limited 
success? 

Moira Ramage: Do you mean— 

Margaret Mitchell: I am thinking of how the 
procedures were operating and how they were 
seen to improve things.  

Moira Ramage: We did not look specifically at 
the summary side in any great detail, because that 
was not an area in which we were particularly 
interested, but we were aware of the model for the 
intermediate diet. From our consultations, we had 
understood that the first diet system was working 
well enough, particularly in Glasgow, where it had 
bedded in and everyone knew what was expected 
of them in terms of preparation.  

However, we recognised that, because of the 
types of cases that the High Court deals with and 
the types of lawyers who work there—advocates 
and solicitor advocates, who have rights of 
audience in the High Court—the practice of the 
High Court is different from that of the sheriff and 
jury courts. The other systems did not provide a 
model that met the needs of what we were hoping 
to achieve in the High Court, which was certainty 
for all concerned—victims, witnesses, accused 
and counsel. That was one of the main objectives 
of our bill. In our consultation exercise, everyone 
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without exception welcomed the fact that that 
certainty would occur as a result of the 
introduction of our model of preliminary hearings.  

Michael Matheson (Central Scotland) (SNP): 
Given that you considered the different models 
that have been used in the sheriff court system 
before choosing the model for the High Court, are 
you confident that the problems that have been 
encountered in the sheriff court system will not 
occur in the model that you have chosen for the 
High Court? 

Moira Ramage: We are confident that the 
model that we are proposing for the High Court will 
introduce certainty of trial diets. It will also avoid 
the need for witnesses to be repeatedly told that 
they are no longer required to give evidence. That 
is something that the High Court will have that the 
sheriff and jury courts will not have. 

Mr Stewart Maxwell (West of Scotland) (SNP): 
I am interested in what you are saying about fixed 
dates and your view that they can be a certainty. 
Is it realistic to expect that there would be a fixed 
trial date rather than a diet? 

Moira Ramage: I can answer that only in the 
context of how things operate at the moment. In a 
solemn case, an accused person is cited to a 
sitting. That case will be one of a number of cases 
in a sitting and all those cases will be competing 
for time. The cases are prioritised by their time 
bar. That means that someone might be cited to a 
sitting but their case might not proceed because of 
other priorities. 

There is a raft of reasons for that. For example, 
in the High Court, more time might be needed to 
prepare because counsel has been instructed at 
short notice. We envisage that the certainty, 
insofar as that is possible, of a trial diet can come 
about because, at the preliminary hearing, counsel 
advise the trial judge of their availability, the 
Crown will be a position to advise of the situation 
with witnesses and all the preparatory work 
required for a High Court case should have been 
addressed. The judge who is managing the new 
diet should not fix a diet of trial until all those 
preliminary matters have been resolved. 
Therefore, when the diet is fixed, it will be as 
certain as it can be—it will be much more certain 
than it is under the current system. 

Mr Maxwell: I hear what you are saying about 
certainty in relation to witnesses. However, in the 
discussions that we had when we visited the High 
Court in Glasgow and Edinburgh, some disbelief 
was expressed that those dates could be fixed 
with such certainty. During one of our visits, 
someone commented to me that the estimate of 
how long a trial will take is always four days and 
asked how on earth they could fix a future point in 
their diaries when a trial would start. The certainty 

that you seem to be suggesting is not possible in 
reality. 

Moira Ramage: The idea of a preliminary 
hearing is that, if experienced counsel are fully 
prepared, they should have an idea of how long a 
trial will take. Clearly, trials will be of varying 
lengths. There is no mathematical solution to how 
long a trial will take, but experience counts for a 
lot. One of the questions that the court should ask 
counsel at the preliminary hearing is how long they 
think that the trial will last. Counsel will base their 
answer on their preparation for the case and their 
experience. There is anecdotal evidence that 
counsel are often not far off the mark. The period 
of the trial diet will therefore be based on counsel’s 
views as to how lengthy or otherwise a trial will be. 
We are not proposing that the judge will fix a diet 
of trial and stipulate that the trial must conclude 
within four days. That is not what we think should 
happen. 

The Convener: How long do you expect a 
preliminary hearing to last? 

Moira Ramage: The preliminary hearing is a 
major element of the package of proposals that 
seek to address the problems in the High Court. 
We do not want lip service to be paid to the idea. 
Preliminary hearings would be fairly lengthy in 
terms of court procedure, depending on what is 
happening. For example, if it is known that there is 
going to be a plea because the Crown and the 
defence have met and discussed that, the 
preliminary hearing might not take a huge amount 
of court time. However, if the court goes through 
all the aspects of the preliminary hearing that we 
expect it to go through to ensure that parties are 
prepared, the hearing could take anything up to an 
hour, or longer, depending on the case. 

In parallel with the work going on for the bill, we 
are in close discussion with the people who 
programme court business to tease out the issues 
and to ensure that appropriate time is available 
and that training will be in place for judges who will 
deal with preliminary hearings. 

The Convener: Will that hour include time for 
fixing the trial diet? 

Moira Ramage: Yes, I would say so. 

The Convener: I want to get the matter right. In 
a case involving custody, the preliminary hearing 
will have to take place within 110 days, which 
means that the trial will have to start within 140 
days. That means that there will be a 30-day 
window. Is that correct? 

Moira Ramage: Yes. 

The Convener: How will the judge pick the trial 
date during that hour or hour and a bit? 
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Moira Ramage: The parties will go through a list 
of issues that the judge will want to know about, 
such as how well prepared they are, whether all 
their witnesses are available and other preliminary 
matters, including points of relevancy or 
competency. The bill sets out a huge list of 
matters that the judge will be expected to discuss 
with counsel and receive an answer on. If a trial 
diet has been fixed, one of those matters will be 
dates. The clerk of court will have a diary—I 
understand that the Scottish Court Service is 
moving towards an electronic diary system—and 
he will provide dates to counsel. Both the Crown 
and the defence will say which dates suit them 
and a date will be fixed. That will ensure that the 
parties are ready and available. 

That is an important feature, because one of the 
problems in the High Court is the lack of 
availability of counsel. Counsel can be expected to 
be in any one of a number of places. The diary 
system will be used to programme the trial, which 
the judge will fix at the preliminary hearing, and 
should ensure that the parties that are necessary 
for the trial to proceed are present on a suitable 
date. 

The Convener: Are you saying that, perhaps 
using an electronic diary system, counsel will sort 
out their availability before the preliminary hearing 
or at it? 

Moira Ramage: We expect that counsel, both 
before and at the hearing, will know about their 
availability because they will know what is in their 
diaries. The Crown will know— 

The Convener: I am just trying to establish 
when the date will be fixed, which is crucial. As 
you say, the preliminary hearing is short and will 
be used to sort out a number of matters. Given 
that there will be only 30 days within which to have 
the trial, I presume that the judge will have to 
establish the trial date during the preliminary 
hearing. I am trying to work out whether everybody 
will simply bring along their diaries to find out 
whether everyone else is available. 

Moira Ramage: One would expect professional 
people to know about their availability. 

The Convener: I am trying to establish what you 
expect to happen on the day of the preliminary 
hearing. Do you expect everyone to bring their 
diaries and to fix a date there and then, will that be 
done beforehand, or are you not concerned about 
how it is done? 

Moira Ramage: I expect that the court will offer 
dates and that the parties will consider them in the 
light of what they know about their movements 
and say whether the dates suit. There will then be 
an agreement about the date. My colleague Tom 
Fyffe knows more about the electronic diary 

system, but that is how we envisage that the 
system will work. 

Tom Fyffe (Scottish Executive Justice 
Department): The Scottish Court Service is 
considering the electronic diary system, but the 
expectation is that the whole culture will change 
through the implementation process. We have 
worked out the operational matters with the deputy 
principal clerk of justiciary and members of the 
Faculty of Advocates and the Crown Office. We 
expect that, for normal two or three-day trials, the 
court will be informed of availability at the 
preliminary hearing, but that in cases for which it is 
considered that more time will be necessary than 
is required for run-of-the-mill trials, the dates will 
be worked out beforehand. In fact, that is what 
happens at the moment when longer trials are 
anticipated. 

Mr Maxwell: I am still concerned about the 
issue of a fixed date versus a diet. Many variables 
are involved, such as the exact length of the trial—
it may be two or four days, we do not know—and 
whether it will go ahead on a certain day. The 
reason for a diet is that it at least allows us to say 
that the trial will happen within a certain period. I 
am not sure how any of the measures that you 
have mentioned—whether that is an electronic or 
a paper diary or whether all the parties bring along 
their Filofaxes—will change that uncertainty. It 
does not seem to me that you have answered that 
question. 

Moira Ramage: I am sorry if I have not 
answered your question. The difference is that the 
current system does not have fixed trials in the 
High Court. All trials that are indicted to a sitting 
may or may not call for trial within a fortnight of 
court time. The time bar and how the business of 
the sitting runs will determine when a case may or 
may not call for trial. Fundamental to our proposal 
is a move away from the sitting system, with all the 
uncertainty to which I referred, to a system under 
which everyone knows when the trial diet is and 
that it is a certain event—a date has been fixed. 

10:30 
Mr Maxwell: I do not understand why you say 

that the event is certain. That is the crux of the 
matter and I agree that it is a critical point. Even if 
a date is set, how can it be said with certainty that 
the trial will occur on that date? I do not think that 
that can be said. 

Wilma Dickson (Scottish Executive Justice 
Department): Is it your concern that the system 
involves many imponderable events? For 
example, even if at the preliminary hearing 
everybody’s diaries appeared to be clear, the 
witnesses appeared to be available and everything 
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was in place, a critical witness might become ill 
before the trial diet. Is that your concern? 

Mr Maxwell: Yes. The number of imponderables 
makes it difficult to set a fixed date for a trial with 
certainty, but it has been suggested that that can 
be done. I am not sure where that confidence 
comes from. 

Wilma Dickson: It is fair to say that no system 
can provide 100 per cent certainty, because 
witnesses may become ill, for example. At a 
preliminary hearing, nobody can know that. 
However, if such events occur, the bill will make it 
easier to adjust the trial diet without calling 
everybody together and without turning the trial 
diet into a procedural diet. 

Our proposals for the trial diet will add a great 
deal more certainty than we have at present, 
especially if a functioning electronic diary can 
show that a trial can start on Monday and have 
three or four days. That is a long way from the 
present situation, which is random. 

It is accepted that something unforeseen and 
unpreventable can occasionally happen, so the bill 
makes it easier for parties to adjourn a trial diet 
without calling everybody together at a trial diet to 
do so. That is part of the answer to your question. 
It is accepted that we will never have 100 per cent 
certainty—life is not like that—so we are creating a 
more robust system for fixing the trial, which 
should eliminate all but the genuinely 
imponderable things that can go wrong; we are 
providing a good deal more flexibility in the fine 
print for coping with a key witness falling under a 
bus, for example, when it is nobody’s fault that the 
trial cannot proceed. At the moment, everything 
tends to happen in a rush and everyone is sitting 
there at the trial diet when the trial has to adjourn. 

The bill also provides a great deal more flexibility 
to return to the court without a formal hearing to 
say that there is a good reason for postponing the 
trial. Does that partly answer your concerns? 

Mr Maxwell: Yes. 

The Convener: I will allow one more question 
on the subject.  

Michael Matheson: I want to be clear about the 
procedure. If an imponderable occurs—for 
example, counsel is double booked, which 
occasionally happens—how is that dealt with? 
Does counsel contact the presiding judge who set 
the trial date to say, “Look, I’ve made a mistake”? 

Wilma Dickson: Section 6 of the bill says that in 
any case that is to be tried, a party may apply for 
acceleration or postponement at any time before 
the trial starts. That application is heard by a 
single judge of the High Court. If the application is 
a joint one—which, almost inevitably, it would be—

there is no need for a hearing and a fresh trial diet 
can be set. 

Bill Butler (Glasgow Anniesland) (Lab): Will 
additional training be given to High Court judges 
on case management, which is part of the 
philosophy that underpins Lord Bonomy’s report? 

Wilma Dickson: Yes. Training for judges is 
under the management of the Judicial Studies 
Committee, which is chaired by a judge. We have 
already had discussions with the committee, which 
is thinking about how that training might be 
delivered and what the content might be. The 
answer is that that is a matter for the Judicial 
Studies Committee, not the Executive, but we 
have already talked to it and it is already thinking 
about the issue. 

Bill Butler: Is the committee keen? 

Wilma Dickson: Yes. A useful analogy on 
judicial management is to look at what has 
recently been done in relation to criminal appeals, 
in a process that was initiated by the judges 
themselves. They introduced through act of 
adjournal a system in relation to appeals in which 
something is done that is not dissimilar to the 
procedural hearing under the bill. One calls the 
parties in and says, “Look, is this going to go 
ahead when we have the formal hearing of this 
appeal?” I understand that that has greatly 
increased the success rate of formal appeal 
discussions. The judges have done something not 
too dissimilar to what we are seeking to do. It is 
not for me to say what is in every judge’s mind— 

Bill Butler: I would think that that is impossible. 

Wilma Dickson: Yes. 

Bill Butler: Would you say that the judges are 
willing? 

Wilma Dickson: Yes, very much so. 

Bill Butler: Section 2 provides for a new written 
record of the state of preparation, which is an 
important part of the new procedures. What will 
happen if the prosecution and defence fail to 
provide the record within the proposed limits? 

Moira Ramage: If they do not provide it to the 
court within the proposed limits, the judge will 
raise the matter with the parties at the preliminary 
hearing. The purpose of the record is twofold. 
First, it is a record of what the parties discussed at 
meetings or during some other form of 
communication on the case—for example, the 
evidence that can be agreed, whether there will be 
a plea and whether there is a preliminary issue to 
be dealt with. It is a note for the court that will be 
kept on record. If the record is not produced, the 
judge will want to explore the matter carefully, 
because the parties are required to meet that 
commitment. Furthermore, it is a piece of paper 
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that the court requires for its records. Although I 
do not know what the judge’s sanction would be— 

Bill Butler: That is my next question. Are any 
sanctions available? 

Moira Ramage: Not built into the bill, no. 
However, I assure you that there cannot be 
anything more humiliating than to be publicly 
dressed down by a judge because one has failed 
to comply with what effectively is a statutory duty. 
We are all human and such things can happen, 
but I would be surprised if counsel in the High 
Court failed to meet those obligations. 

Bill Butler: So there are no statutory sanctions. 
You are saying that the judge will exercise his or 
her judgment. 

Moira Ramage: One possibility is that if there 
was a particular difficulty—not just a reluctance, 
which would be totally unprofessional—with 
ensuring that the record was lodged timeously and 
that was explained to the judge, the judge could 
allow the parties a little more time to provide a 
record to the court. However, clearly, he would be 
anxious to find out what the difficulty was and to 
ensure that it did not recur. 

Bill Butler: What would happen if one party was 
able to comply but the other was not? 

Moira Ramage: I assume that the same 
principles would apply. The party that did not 
comply would have to appear at the preliminary 
hearing—which is where they physically appear 
before the court—and explain to the judge publicly 
the reasons why the duty could not be complied 
with. 

Bill Butler: Will that scenario be highly unlikely 
to happen? 

Moira Ramage: Yes. From my work on the bill 
and my experience as a prosecutor in the 
courtroom I can say that counsel do not like it 
when they have not met the requirements that 
they should have met and have to explain that in 
public in open court—often in front of their client. It 
can look very bad when someone has not 
complied with something with which they were 
expected to comply. That experience represents a 
form of sanction in a professional sense, even 
though there is no sanction in the bill. 

Wilma Dickson: It might also be worth saying 
that counsel would not welcome a situation in 
which a client felt that counsel had not best served 
their interests in not producing timeous evidence 
to the courts, because the accused has recourse 
to various methods to express the fact that they 
are not happy with counsel. Moreover, at a 
preliminary hearing where, for example, someone 
who was in custody wanted bail, a judge might 
take into account counsel’s failure to produce the 
work that was required for the hearing. 

The Convener: I have a couple of brief 
questions about managed meetings. When would 
such a meeting take place? 

Moira Ramage: The managed meeting is not 
provided for in the bill, but it is an important part of 
the package that is being proposed. Lord Bonomy 
recommended managed meetings and, after 
further discussion with stakeholders, we 
considered that we should leave the matter with as 
much flexibility as possible. Clearly, if the law were 
to provide that there must be a managed meeting, 
a structure would have to be put in place around 
that. The circumstances that lead up to a hearing 
in court, whether that is a trial hearing or a 
preliminary hearing that is concerned with 
procedural matters, can be dynamic as the date in 
question approaches. We thought that the best 
approach would be for the parties involved to 
decide when the meeting should take place. 

The managed meeting would not have to be a 
formal, face-to-face meeting; it could be fairly 
informal and take place through electronic 
communication or a lengthy telephone 
conversation, for example. One difficulty is the 
number of parties that are involved in the 
prosecution and the defence in the High Court. On 
the prosecution side, there could be a procurator 
fiscal, an advocate depute and a member of the 
High Court unit that prepared the indictment, while 
on the defence side there could be the solicitor 
who instructed an advocate, senior counsel and 
junior counsel. That represents a lot of parties to 
pin down in order to decide who should take part 
in the meeting, so we supported a flexible 
approach, which would allow the parties to make 
their own arrangements, provided that it is 
understood that the communication must give rise 
to a written record, so that the fundamentals of 
what was agreed would be on the record. 

The Convener: Could that meeting happen at 
any time as long as it took place at least two days 
before the hearing? 

Moira Ramage: Yes. 

The Convener: Do you envisage that the new 
system will lead to an increased work load for 
judges? 

Moira Ramage: I anticipate that judges, who, 
under the provisions of the bill, would have a 
managerial role that they do not currently have, 
would want to ensure that they were fully 
prepared—as would all professional people. 
Judges would want to read the record of evidence 
and have some information about the case. In 
Scots law, judges are not given copies of, for 
example, witness statements; they work from a 
blank sheet. We certainly anticipate that judges 
would require preparation time and, again, we are 
discussing that with people who are programming 
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business in advance of the legislation. The issue 
will also be raised with the judicial training group to 
which Wilma Dickson referred. Tom Fyffe might 
have something to contribute on the matter, as his 
background is with the Scottish Court Service. 

The Convener: The Crown has to submit 
papers 10 days before a trial, but under the bill it 
would have to do so seven days before the 
preliminary hearing.  

Moira Ramage: That is a notice. If the Crown is 
adding extra evidence, it has up to two days 
before the start of the trial to prepare a notice and 
serve it. Under the bill, the Crown will have up to 
seven days before the trial diet. 

The Convener: Is that a shorter time scale—
three days less—than is currently the case? 

Wilma Dickson: At present, the provision in 
section 67 of the Criminal Procedure (Scotland) 
Act 1995 is that the prosecutor can bring a witness 
into examination or put in evidence anything that is 
not in the lists that have been lodged previously as 
long as the accused gets notice of that not less 
than two days before the trial. It is not massively 
obvious what the bill does, because the relevant 
provision is in paragraph 9 of the schedule, which 
amends the provision in section 67 of the 1995 act 
in relation to High Court cases. Notice of additional 
witnesses or evidence must be given to the 
accused 
“not less than seven clear days before the preliminary 
hearing” 

or at 
“such later time, not less than seven clear days before the 
trial diet, as the court may in special circumstances allow”. 

The Crown has an unfettered right to put 
additional witnesses or evidence before the court 
up to seven days before the preliminary hearing. 
Between then and up to seven days before the 
trial, there is scope for the court to decide that 
special circumstances apply. That represents quite 
a significant tightening up for the Crown.  

10:45 
The Convener: How much less time will the 

Crown have than it had before? 

Wilma Dickson: That depends. Under the bill, 
the latest time at which the Crown will be able put 
additional witnesses or evidence before the court 
will be seven days before the trial, if the court 
concludes that there are special circumstances. At 
the moment, the latest time at which the Crown 
can do that is two days before the trial, with leave 
of the court, which is a less rigorous test. 

The Convener: You concede that the Crown will 
have less time under the bill. 

Wilma Dickson: A point that was raised in Lord 
Bonomy’s consultation and which has been raised 
since—I think that it appears in the evidence that 
Mr Gebbie has submitted to the committee—is 
that, although most motions to adjourn come from 
the defence, some of them arise because of a very 
late submission of evidence by the Crown. I think 
that there is recognition that there has to be a 
partnership approach, which means that, if the 
procedure will be tighter for the defence—as it will 
be in some ways—it will also have to be tighter for 
the Crown. You might want to come back on that, 
but the bill says— 

The Convener: I just want to establish that you 
accepted that, under the bill, the Crown will have 
less time. 

Wilma Dickson: Yes. 

The Convener: We have not heard from the 
Crown yet, but it may take the view that it will still 
have to stick to the 110 days. We have not yet 
reached the point about the extension to 140 days 
being to help the defence. I just wanted to 
establish that point, although I understand the 
logic of what you are saying.  

Margaret Smith (Edinburgh West) (LD): Part 2 
proposes changes to key principles that provide 
major protections for accused persons, such as 
the 110-day rule and the existing procedures on 
the trial of an accused in absence. Does the bill 
not significantly water down such protections? 

Wilma Dickson: It might be helpful to say that 
one of the principles that the Executive very much 
accepts is that there must be clear and definite 
time limits, particularly where someone is being 
kept in custody. The bill will not erode that 
principle; there will still be clarity about the length 
of time for which the accused can be kept in 
custody. It will also still be the case that an 
accused must be brought to court within 110 days 
but, to give the defence more preparation time and 
to make the preliminary hearing work better, there 
is a proposal to extend the time for which 
someone can be kept in custody without a formal 
court extension being sought. 

It is also fair to say that although the principle of 
clear time limits has been in place for a long time, 
the exact time limits have varied over time with the 
pressures of business and the complexity of 
cases. I do not think that the Executive believes 
that it is breaching the principle of having clear 
time limits; it is making an adjustment to reflect the 
increasing complexity of cases before the High 
Court today. We could give you examples of why 
cases are so complex if that would be helpful. For 
example, there could be a case with hundreds of 
witnesses—[Interruption.] I am sorry, I cannot find 
the examples at the moment. 
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Moira Ramage: In the High Court, cases tend to 
be more complex than those that other courts deal 
with, and that is perhaps how we would expect it 
to be as the High Court deals with the more 
serious cases. 

Sometimes High Court cases have anything up 
to 50 or 100 witnesses. Not all witnesses reside in 
the locality of the crime; they could be in England, 
Holland or anywhere, and we have to ensure that 
all the strands of evidence are available so that we 
can understand what those witnesses are saying. 

The detection of crime has also become a bit 
more sophisticated. For example, I refer to the 
work of the Scottish Drug Enforcement Agency 
and the surveillance of those who traffic in drugs. 
Huge inroads have been made into the overall 
sophistication of forensic science. In many cases 
of murder and rape, for example, several forensic 
science reports are required and—usually—
produced. One will be a biology report that 
explains where certain bodily fluids have been 
found, and that will be followed by a DNA report. 
The investigation of crime in the High Court is a 
much more sophisticated affair than it was in the 
past, and it is certainly more sophisticated than in 
the other comparable court, which is the sheriff 
and jury court. 

It is also fair to point out that although I cannot 
speak for the defence, the Law Society of 
Scotland will have a view, as will the Faculty of 
Advocates. The spirit of the bill is such that we 
hope to achieve the early disclosure to the 
defence of as much information as it needs to 
make headway with its preparation. However, in 
many ways, the real starting point is the service of 
the indictment because that is the point at which 
the defence knows precisely what charges an 
accused is going to face, what witnesses the 
Crown is bringing, what items the Crown might 
bring to be examined in evidence, and what 
documents it will rely on. We hope that the 
defence will get ahead of the game and be able to 
review as much information as it can, but the 
indictment is really the starting point for the 
defence. 

At the moment in a custody case, that starting 
point allows 29 days for the defence to investigate 
the case. Therefore, there is a heavy burden on 
the defence to ensure that it covers every aspect 
of the Crown case. It does not just accept the 
Crown case at face value; it does its own 
investigations into the Crown case and instructs its 
own experts into whatever the Crown says are the 
results of the DNA and biology reports. 

A range of experts now appears in High Court 
cases. For example, a video expert might review 
videotape to see whether they can identify the 
person who has been accused of the crime. Such 
experts are commonplace in many cases. 

Wilma Dickson: As I have managed to find my 
examples, would it be helpful if I were to give the 
committee a few of them now? 

The Convener: Yes. 

Wilma Dickson: This is a small sample of 
recent cases in Glasgow. In one case, there were 
three accused facing 20 charges, including murder 
and torture, 149 witnesses and 180 documents or 
other pieces of evidence. In a drug trafficking case 
involving two charges, there were 212 witnesses, 
more than 50 per cent of whom were not resident 
in Scotland, and 332 items of evidence. In a case 
in which one person was accused of 12 charges 
including several charges of rape of children, there 
were 67 witnesses and 143 items. Those are, 
obviously, fairly extreme examples, but in murder 
cases in Glasgow, the average number of 
witnesses is more than 50, for example. 

Michael Matheson: If one of the main reasons 
for extending the time limits relates to the pressure 
that the High Court is under just now and the 
complexity of the cases that are being presented, 
would it be reasonable to say that we will have to 
revisit the time limits at some point and extend 
them yet again? 

Wilma Dickson: It is difficult to look that far 
forward. You will appreciate that part of the 
package—although this is not technically in the 
bill—relates to increasing the sentencing power of 
the sheriff court and passing to the sheriff court a 
number of cases that are similar to those that the 
High Court currently deals with. 

The goal is to create greater certainty and to 
come up with a procedure that eliminates a lot of 
the side issues, side tracks and confusion that 
currently exist. While it would be impossible to say 
that the time limits will never have to be revisited—
it is impossible to say absolutely definitely what 
will happen with trends, pressure of business and 
so on—we do not envisage that being done in our 
lifetime. 

Michael Matheson: You have mentioned the 
scientific advances that have been made, 
particularly with regard to police investigations and 
forensic medicine. I presume that, within a fairly 
reasonable time scale—perhaps the next five to 
10 years—there will probably be further significant 
scientific advances. You say that more cases will 
go to the sheriff court, but I suspect that those 
advances will have an impact at the sheriff court 
level, as the cases before that court will become 
more complex. Obviously, whether the issue is 
revisited in one’s lifetime depends on how old one 
is. For some of us, it might be revisited sooner 
rather than later.  

Wilma Dickson: On the whole, technological 
advances tend to make things faster rather than 
slower. One would hope that that would apply to 
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technological advances in the forensic field, 
although I appreciate that I cannot guarantee that.  

Mr Maxwell: It has been stated a few times that 
the complexity of cases—the number of 
witnesses, the forensic and DNA tests and so 
on—leads to the conclusion that the time limit 
must be extended. However, we seem to be 
basing the need for the change on the exception 
rather than the rule—you said yourself that you 
gave us extreme examples. I accept that the High 
Court tends to deal with more complex cases than 
the sheriff court does, but do you accept that the 
cases that are extremely convoluted and have 
100-odd witnesses will not be affected by the 140-
day limit because they are so complex that they 
will come to trial only when all the evidence is 
ready? If so, do you accept that the cases that 
could easily be dealt with within the 110-day 
period will be extended for no reason other than to 
allow the extreme cases to be dealt with? 

Wilma Dickson: The cases that I mentioned are 
extreme, but they illustrate the fact that the 
average case is also more complex and has more 
witnesses. Although there are extreme examples, 
cases are spread out across a spectrum. It is not 
that some cases are at the extreme end of the 
spectrum and the rest are clustered at the other 
end, are pretty simple and can be got through 
rapidly. I understand what you are saying, but 
there is a general shift towards greater complexity 
and more witnesses, not only in isolated, extreme 
cases but in the court loading as a whole. 

11:00 
Margaret Mitchell: I share the concern about 

the time limits; once we start moving them, we will 
keep on moving them. I understood you to say that 
the proposal is in the interests of the defence, but 
is it not the case that we already have more early 
disclosure and a system in which, on an ad hoc 
basis, extra time is given if there are good reasons 
to do so? Should we not rely more on disclosure, 
as opposed to setting things in tablets of stone by 
giving the extension? 

Wilma Dickson: I understand that point of view. 
Lord Bonomy thought carefully about the matter 
and he came to the conclusion that it is not an 
either/or question and that we need both 
measures. Moira Ramage’s remarks underlined 
the point that although early disclosure will be of 
assistance, there is a lot that the defence cannot 
do until it sees the final form of the charges in the 
indictment. Lord Bonomy also thought about the 
alternative of serving the indictment earlier, and 
concluded that it is not realistic to set in statute a 
deadline of less than 80 days for serving the 
indictment in custody cases. I think that he is 
correct and the Scottish Executive supports his 
conclusion. His view was that, to make things 

better, we need both early disclosure and extra 
time for the defence post indictment. That is the 
Executive’s approach; early disclosure is important 
and the committee might want to talk more about 
that, but we need extra time for the defence post 
indictment, which is the point at which it sees the 
final form of the charges. 

Margaret Mitchell: The Howard League for 
Penal Reform in Scotland, with which I do not 
always agree, has made the suggestion that, 
rather than formalise procedures now, you should 
see how the proposals bed down and then assess 
whether there is a need to extend the rule. Is that 
a reasonable way in which to proceed? 

Moira Ramage: The proposals form a package, 
and each proposal is dependant on the others. I 
appreciate that it might seem attractive to try 
something out a bit to begin with and see how it 
goes. However, the ethos of Lord Bonomy’s vision 
for the High Court is that a system should be in 
place to ensure that there is early disclosure by 
the Crown and that the defence and the Crown 
come together to meet and discuss matters 
related to the case, including whether there will be 
a plea. There should be a preliminary hearing to 
deal with all the issues that might prevent a trial 
from starting, so that if a case is proceeding to 
trial, the trial diet is as certain as it can be. The 
consequence of that is that witnesses and victims 
will be given as much certainty as possible about 
when a trial will start. 

Lord Bonomy considered how all that could be 
achieved within the current system of an 
indictment at 80 days and a trial by the 110th day. 
That was considered unfeasible because it would 
be difficult to say on the 110th day that all aspects 
of a case had been dealt with and all the 
preparation concluded—realistically, the true 
window of time for the defence is 29 days.  

The evidence that Lord Bonomy used to support 
his view came from research on how often the 
110-day period is extended. From that research, it 
was discovered that in quite a high percentage of 
cases, the period was extended not just once, but 
twice—and sometimes even more. Having looked 
at the body of evidence, Lord Bonomy concluded 
that if the 110-day period was often extended 
anyway to meet the need for preparation—for the 
benefit of whichever side—a system that included 
a preliminary hearing by the 110th day could 
address the problem. In such a system, someone 
in custody would appear in court within 110 days. 
If the case were going to trial, there would be a 
window of time—the 30 days—within which that 
trial should be fixed. That window of time would 
ensure that everyone—those on the prosecution 
side and those who are representing an accused 
person in custody—is prepared. 

 

208



203  26 NOVEMBER 2003  204 

Margaret Mitchell: You are arguing about 
procedures here, but the essential point is to do 
with the rights of the accused, who will be in 
custody for an extra 30 days. You are not telling 
me with any certainty that you know why cases 
are postponed at present, although you mentioned 
some difficulties with forensic evidence. Would it 
not be much better if the reasons why the cases 
are not going ahead were examined fully before 
you tinker around with the rights of an accused 
person awaiting trial, who has not yet been proved 
guilty? Such rights are fundamental to our criminal 
justice system. 

Moira Ramage: I agree that the accused’s right 
to his liberty is fundamental to most civilised 
systems. I mentioned forensic science in relation 
to the complexity of not only preparation for a trial 
but, in particular, the evidence to be laid before the 
court.  

On the overall balance of what we are trying to 
achieve, at present many cases are adjourned for 
a variety of reasons. Research contained in the 
Bonomy review outlines how many adjournments 
there have been and the reasons for them. The 
reasons vary. Adjournments can take place 
because the defence is not prepared, and there 
may be reasons why that is so, or because a late 
notice was given to the defence by the Crown. The 
point is that the trial is not proceeding. Counsel 
might not be available because they are doing 
another trial in another court or because they have 
been instructed only recently but, again, the point 
is that the trial is not proceeding. For every time 
that a trial does not proceed in the High Court, 
there will be a huge number of people, including 
witnesses and victims, who are cited— 

The Convener: I am sorry to interrupt—I think 
that we have that point on the record now. Is the 
point that you are driving at that, if a trial is 
continually delayed or adjourned, the accused will 
remain in custody as long as the trial has started 
beyond the 110-day period? 

Tom Fyffe: One of the provisions in the bill is 
that the accused can apply for bail if the 110-day 
limit is breached, whereas he cannot do so at the 
moment. You have to consider the fact that, if 
someone is detained in custody, the chances are 
that, pending his trial, he will have appeared 
before at least two judges: a sheriff and a High 
Court judge. They will probably have taken into 
account more than the circumstances of the 
offence itself. It is likely that they will have also 
considered the circumstances of the accused, 
including whether he is a danger to the public, 
before deciding that his liberty should not be 
extended to him pending his trial.  

The Convener: Let me put this to you again. 
Some committee members have expressed 
concern about the fundamental right that is 

enshrined in Scots law that an accused person 
should not be in custody for more than 110 days. 
You have addressed the question of the continual 
adjournment of trials. Does that mean that the 
person in custody will, in many cases, have 
reached the 110th day, but that things continue 
well beyond 110 days? Are you saying that, 
because of the adjournment culture, someone who 
is entitled to a limit of 110 days in custody is in 
reality serving longer than that? 

Moira Ramage: Yes.  

The Convener: Once the trial has started, the 
110-day rule effectively disappears. Is that right? 

Moira Ramage: Yes.  

The Convener: Can you also provide the 
committee with statistics on the average length of 
time that a person in such a situation is held in 
custody? Presumably it would be a long time. 

Tom Fyffe: We could supply the committee with 
statistics based on some research that was carried 
out into the 2002 records in the book of adjournal. 
We found that, for the 40 per cent or so of people 
who were detained in custody, there were 149 
applications to extend the 110 days on at least 
one occasion, and 64 applications to extend the 
limit on more than one occasion. The average 
length of time spent in custody was approximately 
34 days. In some cases, the person concerned 
spent two or three days in custody, while in one 
case that is on record a person spent more than 
200 days in custody. 

The Convener: That is helpful. 

Mr Maxwell: I want to turn to the issue of bail, 
which I think we had begun to creep into. Under 
section 9(9) of the bill, failure to meet the 140-day 
time limit will mean that the accused will be 
entitled to bail. If that person is not admitted to 
bail, how long can he be held in custody? 

Tom Fyffe: He can be held in custody for the 
length of time prescribed in the extension that the 
court grants and until his trial is ready to proceed. 

Mr Maxwell: In other words, indefinitely. 

Tom Fyffe: There will be no change in that 
regard; we are simply seeking to extend the limit 
to 140 days. At the moment, a person can be 
detained in custody pending their trial until parties 
are ready to proceed, and that situation will remain 
the same. 

Mr Maxwell: Okay. 

In the case of a person who has not received 
bail because of previous circumstances—for 
example, as you have already pointed out, they 
might be a danger to the public and so on—if their 
time in custody breaches the limit and they 
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succeed in being admitted to bail, would normal 
bail provisions apply? 

Wilma Dickson: Are you asking whether bail 
conditions can be imposed? 

Mr Maxwell: Yes. 

Wilma Dickson: Yes, they can. 

Mr Maxwell: Can you give us an example? 

Moira Ramage: They are not allowed to contact 
the complainer, go to certain locations and so on. 
A judge can choose from a range of bail 
conditions. I do not know whether that answers 
your question. 

Mr Maxwell: If a person has been in custody for 
a reasonably long time, will there be a pressure to 
grant him bail if the 140-day limit is breached? 

Moira Ramage: The court would look very 
carefully at any request to detain someone in 
custody for more than 140 days. Obviously, there 
would be arguments for and against granting bail. I 
expect that the court would be interested if the 
Crown were to argue that the person in question 
posed a danger to the public—that issue was 
raised when we began to examine the question of 
bail. The court would then consider all the facts 
and circumstances on their merits and make a 
decision on that basis. It is very difficult to say 
what the court would do in that situation; however, 
it would certainly seek a full explanation as to why 
someone was being detained beyond the 140-day 
limit if an application for an extension had been 
refused. 

Mr Maxwell: I am concerned that the pressure 
not to keep a person in custody beyond a 
reasonable length of time does not mesh easily 
with the fact that there must have been a reason 
why they were not granted bail in the first place. 
There is obviously a problem in that respect. 

I am also concerned about the culture of 
continual extensions. If we enshrine in law a 140-
day limit that I have no doubt will still be breached, 
people who at that point are only accused and are 
not guilty of anything will be held for an overly long 
time in custody, while people who have been kept 
in custody because they pose a danger to the 
public or for some other reason could be released 
because of the length of time that they have spent 
there. Where do we strike the balance in that 
respect? How will the courts react to that particular 
pressure? 

Wilma Dickson: The provision provides for the 
prosecutor to apply for an extension and, 
obviously, the court will carefully consider that 
application. The accused would be admitted to bail 
only where an application is not made, or is made, 
considered by the court and refused. A balance 
must be struck. We recognise that the extension of 

time limits is a sensitive issue. Therefore, rather 
than the Executive build in further delay 
provisions, there seems to be something to be 
said for a fairly clear proposal in the bill that, 
where a time limit has been reached and the court 
has not granted an extension, bail should be 
available. 

We understand your point and we have carefully 
thought about it. There is a deliberate balance. 
The Executive recognises that extending and 
changing time limits is a sensitive issue, so there 
is a quid pro quo. When a time limit is reached, the 
court has a chance to consider the possibility of an 
extension and all the reasons why bail was not 
granted in the first place. If the court decides that it 
is not satisfied that there is enough to keep a 
person in custody and that they should be 
released, the full bail provisions will apply. 

11:15 
Mr Maxwell: So the normal range of bail 

conditions can be imposed at that point. 

Wilma Dickson: Yes. Standard bail conditions 
are set out in the 1995 act, but judges have wide 
discretion to impose special conditions that are 
appropriate to individual cases. 

Moira Ramage: Under the existing legislation, 
no matter how dangerous an individual is or what 
they have been accused of doing, if a time limit is 
breached, he will be liberated and can never be 
prosecuted. So the bill strikes a balance. 

I agree whole-heartedly with you about the 
tensions that you have recognised. There are 
tensions, but the bill tries to balance the right of 
the accused to his liberty with the public interest in 
respect of freeing someone from prosecution. 

Marlyn Glen (North East Scotland) (Lab): 
Section 11 provides for trial of the accused in his 
absence. Will such a trial be consistent with our 
international legal obligations? How will the 
interests of the accused be represented? How will 
a lawyer appointed by the court be able to defend 
such a case? 

Wilma Dickson: Obviously, we took into 
account European convention on human rights 
obligations in particular. There is a right to attend a 
trial, but there is no European case law to the 
effect that if someone has been duly made aware 
of their trial but then fails to attend, continuing with 
the trial would, per se, be contrary to the ECHR. 

Recently, the matter was considered thoroughly 
south of the border by the House of Lords, which 
considered a case in which someone had 
repeatedly failed to turn up and a large number of 
witnesses had been assembled, and the trial had 
proceeded. The House of Lords took the view that 
consideration had to be taken of whether the trial 
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had been as fair as possible in the circumstances 
and whether the jury had had the chance to 
examine the arguments that opposed the Crown’s 
arguments. It found that, in the case in question, 
the judge had put things fairly to the jury and that 
the trial had therefore been fair. We considered 
that case carefully. There is nothing in ECHR case 
law that prevents a trial from being held in 
absence, provided that it is as fair as possible in 
the circumstances. 

Marlyn Glen: In that case, the trial was thought 
to be as fair as possible, but generally speaking, 
how can a lawyer appointed by the court fairly 
defend such a case? 

Wilma Dickson: I understand that point. Two 
options are envisaged under the bill. One is that 
the existing legal team should be empowered to 
continue, although we realise that, in many cases, 
the previously instructed legal representatives will 
probably choose to withdraw. There is no ECHR 
requirement for the court to appoint a lawyer. 
There is no such requirement south of the border, 
for example, where trials in absence, when the 
defendant absconds during the trial, have 
happened for a long time and where the House of 
Lords has just considered a trial in absence 
happening when the defendant is not there at the 
beginning and ruled that there is no difficulty with 
that in principle either. 

There is no absolute ECHR requirement for 
legal representation, but it seemed to us that, in 
the interest of justice—such a test is included in 
the provision—we should allow the court to 
appoint legal representation. We understand the 
point that, by definition, a lawyer in such a case 
cannot take instructions and does not have their 
client on site—there are some issues around that 
about which the Law Society of Scotland has 
concerns that it might raise with you. 

It is envisaged that there should be someone in 
the court who is in a position to put to the jury what 
they see as the weaknesses in the prosecution 
case and the strengths of the defence case. We 
accept that that is not quite the same as taking 
instructions from a client. In most other 
circumstances in which a solicitor is appointed, for 
example if the client is not allowed to conduct his 
own offence, the client has not been lost—he is 
around somewhere, so the solicitor can take 
instructions. However, the view was taken that, 
even though representing an accused in their 
absence is not the same as acting on a client’s 
instructions, it is desirable to have a lawyer in the 
court who can put the opposing point of view to 
the jury, effectively criticise the prosecution case 
and say to the jury, “You might want to consider 
that,” or “That is not a terribly robust argument,” or 
“Think about that evidence.” That is not the same 

as having instructions, but it is impossible to get 
instructions in such circumstances. 

Marlyn Glen: Would the accused who has been 
convicted under such proceedings have a right to 
be tried in person if he subsequently surrendered 
himself for trial? 

Wilma Dickson: He would have the normal 
rights of appeal against conviction or conviction 
and sentence, but he would not, as I understand it, 
have a right to be tried again. 

Bill Butler: Section 12 makes provision for the 
apprehension of reluctant witnesses. Has any 
research been conducted to determine why 
witnesses fail, or refuse, to attend when duly 
cited? 

Moira Ramage: Lord Bonomy conducted no 
research to find out why people do not come to 
court and are therefore labelled as reluctant. He 
relied heavily on his experience as a High Court 
judge and as a prosecutor in the High Court. We 
were aware of some research that the Scottish 
Office did, which we can provide at a later date, if 
you wish. 

Bill Butler: What did the research reveal? 

Moira Ramage: It was more to do with 
witnesses who needed the police to provide some 
protection; I believe that it led to the beginnings of 
the witness protection scheme, which I think 
Strathclyde police initiated. The research 
considered witnesses’ physical concerns as 
opposed to perceptions of intimidation, but that is 
only one small part of why witnesses do not come 
to court. The reluctance of witnesses obviously 
varies, and although there are witnesses who will 
not come to court because they are frightened to 
come and have real reasons to be frightened, 
there are other witnesses who are more 
obstructive than reluctant—that might be a better 
way of looking at the matter. 

To be frank, I think that everyone would be 
reluctant to give evidence at the High Court. All of 
us could be labelled with the word “reluctant”. We 
are trying to deal with people who— 

Bill Butler: Do you mean that people are 
deliberately unwilling? 

Moira Ramage: They have been cited. They 
know that they should come to court, yet they do 
not do so. They cause a lot of disruption to the 
system. 

Bill Butler: They may be connected, to use the 
term. 

Moira Ramage: They may be connected or 
what is otherwise classed as hostile, or they may 
be friendly with the accused. There is a raft of 
reasons why people do not come to court. The 
issue, however, is the fact that they do not come 
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and the consequences of that on the court system. 
The proposals try to address that situation. The 
aim is to enable witnesses to make themselves 
available to come to court, or to do that as far as it 
is possible to do so. 

At the moment, if someone in that position were 
found, they would simply go into custody. Our 
provision provides a further mechanism to assist 
those who perhaps should not be in custody, but 
over whom we should have a bit more control or 
knowledge about where they are. The provision 
would help to ensure that those people came to 
court. When the police have intelligence that a 
witness is going to abscond, it will allow them to 
arrest the witness without a warrant. 

Bill Butler: A matter that is directly connected to 
that is the provision for a just excuse for failing to 
appear. Will you elaborate on that? Would that 
provision include, for example, a witness who had 
been threatened or who was a single parent with 
sole responsibility for the care of a sick child?  

Moira Ramage: A just excuse would be one that 
satisfied a judge that the person had a good 
reason for not coming to court. It would vary from 
circumstance to circumstance and could include 
illness and situations in which people have 
tremendous transport difficulties. The judge would 
take such issues into account. 

Bill Butler: So it would be up to the judge to 
decide what was or was not a just excuse. 

Moira Ramage: That is correct. However, 
perhaps we should step back a little. Before the 
witness even gets before the judge, the 
prosecution has to seek a warrant and before that 
it has to have made some investigations—
sometimes extensive—into why a witness did not 
arrive at court when they were expected to do so. 

The prosecution would not seek a warrant for a 
witness who, on investigation, was found to have 
family or transport difficulties on the day. We are 
talking about a core of people who avoid coming 
to court. Before a warrant is sought and the 
witness is brought before the judge, the Crown 
Prosecution Service will have conducted an 
investigation into why the witness did not attend. 

Bill Butler: So, the just-excuse provision would 
not apply to people who were deliberately 
unwilling to appear for one reason or another. 

Moira Ramage: I cannot see— 

Bill Butler: It would be unlikely. 

Moira Ramage: It would depend on what the 
excuse was. Someone would have to satisfy a 
judge that they had a very good reason for not 
coming to court. The reason could include threats 
about which, for whatever reason, they had not 

told the police. A judge would take that sort of 
reason on board. 

Bill Butler: So, in such a case, a process of 
filtering information to the police and so forth 
would have taken place, but the witness would be 
willing to tell only the judge that they had been 
threatened. Are we talking about that sort of thing? 

Moira Ramage: The prosecution would have 
investigated why the witness did not come to 
court, but would not have found a reason such as 
those that we have discussed—the sort of 
difficulties, including transport or family difficulties, 
that humans understand. If the witness will just not 
come to court and will not explain why they will not 
come, the prosecution has no option other than to 
proceed with a warrant. 

The situation would depend on the importance 
of the witness. I do not imagine that a warrant 
would be issued for someone who was not 
essential to a case. The prosecution might try to 
seek agreement on evidence to avoid that course. 

People who seem to be refusing to give 
evidence without an obvious or good enough 
reason may disclose information to the court that 
the court would consider a just excuse in the 
circumstances. People may disclose information to 
the court that they did not disclose to the police or 
the prosecution. They may have been threatened 
but did not like to say. 

The Convener: I am struggling to understand 
why we need this provision in the bill. Is it correct 
to say that the Crown currently has the power to 
apprehend a witness who has failed to appear and 
can ask the judge to have that person remain in 
custody until the trial? 

11:30 
Moira Ramage: The Crown can ask the court 

for a warrant to arrest a witness. The Crown will 
usually have to satisfy a sheriff—it depends when 
the warrant is being sought. The usual situation is 
either that the witness is essential and is avoiding 
being cited by moving around— 

The Convener: But, if the Crown felt that there 
was due cause, it could apply for a warrant for the 
apprehension of a witness. Is that the case? 

Moira Ramage: Yes. 

The Convener: Right. I just wonder why we 
need an additional provision. We are running out 
of time so, to cut this short, could you provide us 
with criteria for this provision? I am not happy just 
to be told that, in the case of a reluctant witness, a 
“just excuse” will be the criterion, but that, in the 
case of a trial in the absence of the accused, “the 
interests of justice” will be the criterion. We need 
more detail on the criteria that will be applied. 
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Tom Fyffe: The provision was included in the 
bill to clarify the law. At the moment, a High Court 
judge cannot issue a warrant for a witness if they 
are informed before a case is called that the 
witness is not going to turn up. The advocate 
depute would need to instruct a procurator fiscal, 
who would instruct a petition to be raised in the 
sheriff court for the sheriff to grant a warrant. That 
all takes time. 

The provision will allow a High Court judge—if 
they are informed on the morning of a trial that a 
witness is not going to attend for whatever 
reason—to grant a warrant. The intention would 
be to get the witness in to allow the trial to 
proceed. At the moment, a High Court judge does 
not have the power to grant a warrant to 
apprehend. 

The Convener: I see. And the judge would 
determine what was a just excuse. 

Tom Fyffe: Yes. 

The Convener: I understand that the court is 
now required to consider whether remote 
monitoring, rather than remand, might be an 
option. 

Sharon Grant (Scottish Executive Justice 
Department): If the court refuses bail and 
remands the accused or the appellant, the 
accused or the appellant can apply again for bail 
with a remote-monitoring condition attached. The 
provision is specifically targeted at those who 
would be refused bail to prevent sentencers taking 
a belt-and-braces approach and tagging everyone 
whom they bailed. The Executive tailored the 
provision in that way in response to a consultation 
on the future of electronic monitoring a couple of 
years ago. That consultation has since been 
supplemented by further research and evidence 
from sentencers. Sentencers would support 
electronic monitoring if it were used as a condition 
of bail, but they warned against its widespread 
use. They felt that it should be targeted at people 
whom they would otherwise have remanded. If a 
court refuses bail and remands a person, that 
person can apply for the court to consider a 
remote-monitoring condition. The court has the 
power either to continue to refuse bail or to grant 
bail. 

The Convener: My next question is similar to 
Stewart Maxwell’s earlier question. If a judge has 
decided that he is going to refuse a person bail, 
are there not concerns about electronically tagging 
that person? That person would otherwise have 
been in custody—perhaps because there was a 
risk that they would abscond or would be a danger 
to the public. 

Sharon Grant: That is right. The court still has 
to be satisfied that its requirements will be met. In 
that regard, we have given both the defence and 

the Crown the power to be heard. If there are still 
concerns about the danger that an accused may 
pose, or about the risk of him absconding, the 
court can balance that up and make its decision. 

The Convener: Can the defence appeal against 
the decision on the basis that the judge should 
have considered remote monitoring as an 
alternative to remanding in custody? 

Sharon Grant: No. 

The Convener: When an offender or accused 
person is on a restriction of liberty order for the 
purposes of bail, what is the procedure if there is a 
breach? 

Sharon Grant: If there is a breach, the 
electronic monitoring contractor will notify the 
police within a set time limit. The police will then 
take action on that breach and return the offender 
to custody if they believe that there is good reason 
to do so. 

The Convener: Is that on the first breach? 

Sharon Grant: That will be determined by the 
police. 

Margaret Mitchell: Section 17 requires the 
court, when considering sentencing, to take 
cognisance of the stage in the proceedings at 
which a plea of guilty is tendered. How will that 
differ from how things are done at present? Will it 
make a significant difference? What will it mean in 
practical terms? 

Tom Fyffe: At the moment, judges may take 
into account the circumstances in which a plea of 
guilty has been tendered. They have to do that 
when the plea is intimated and, if they do not apply 
a discount, they have to state in court why they 
have not done so. A recent appeal court decision 
has given guidance to sentencers on how they 
should apply section 196 of the Criminal 
Procedure (Scotland) Act 1995. We see that as 
complimentary to section 17, which merely 
reinforces what is in effect in the 1995 act. 

Margaret Mitchell: So you do not envisage the 
provision having a significant impact on 
encouraging people if they do eventually— 

Tom Fyffe: It will depend on how sentencers 
apply the words and on application in the appeal 
court. If they say that they are entitled to impose a 
sentence of six months or six years, but that 
because the accused has intimated an early plea 
of guilty they will impose a sentence of only four 
months or four years, we hope that that would 
eventually get through to accused persons who 
wish to tender a plea of guilty, so that they know 
that they will be given a discount for tendering that 
plea at an early stage. We see that as an 
incentive. 
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Margaret Mitchell: Do you hope to encourage 
the accused to plead early rather than holding out 
to see how things develop? 

Tom Fyffe: Yes. 

Margaret Mitchell: If someone intends to plead 
guilty, that would be an incentive to do so as early 
as possible. 

Michael Matheson: What assessment have you 
made of the impact that the bill’s proposals will 
have on the work load of the sheriff courts, and 
what have you found? 

Tom Fyffe: We think that the impact on the High 
Court will be a reduction of around 23 per cent of 
its case load; that does not necessarily mean a 
similar reduction in its work load. Throughout 
Scotland, that will represent about a 7 per cent 
increase in sheriff and jury solemn business. We 
have spoken to programmers throughout 
Scotland, who seem content that they will be able 
to take on that extra business. The information 
and statistics that we worked on were from the 
Scottish Court Service, which is taking the matter 
forward with the sheriffs principal, who have 
responsibility for the effectiveness and efficiency 
of sheriff courts. 

Michael Matheson: Is that assessment still 
continuing? 

Tom Fyffe: Yes. 

Michael Matheson: When is it due to be 
completed? 

Tom Fyffe: The Scottish Court Service has 
been called to give evidence, and it is in a better 
position to tell you that. It is looking at the whole 
picture—not just the present impact, but the 
general trends in solemn business. 

Michael Matheson: Perhaps the Scottish Court 
Service should also answer my second question. 
How does all this dovetail with the McInnes 
review? 

Wilma Dickson: An issue that was raised was 
whether we should go ahead with the proposal 
without waiting for the recommendations of the 
McInnes review. Ministers expect to get those 
recommendations very shortly, but the evidence to 
suggest that the sheriff courts’ capacity could 
absorb the number of cases that would come 
down was sufficiently robust to allow us to go 
ahead with the proposal as a freestanding 
exercise without the need to wait for whatever 
Sheriff Principal McInnes and his committee may 
recommend about possibly implementing the other 
part of section 13 of the Crime and Punishment 
(Scotland) Act 1997 and giving increased powers 
to the summary courts. The judgment was made 
that the capacity in the system would not be 
overloaded by going ahead with this proposal first. 

However, we made it clear in the white paper 
“Modernising Justice in Scotland: the reform of the 
High Court of Justiciary” that we would develop 
the proposal—in particular, its timing—in 
discussion with the sheriffs principal. The white 
paper sets the date for implementation at spring 
next year, by which time ministers will have had a 
chance to look at the McInnes recommendations 
and assess how the whole package fits together. 

Michael Matheson: Who made that judgment 
about the capacity? 

Wilma Dickson: It was made by all those who 
were working together in developing the 
proposals, not just the bill. As you will have 
observed, the proposal is not directly in the bill 
because it already exists in legislation. However, 
we understand your concern that, because it is 
part of the package, it should be possible to talk 
about it. There is a small provision in the bill about 
extending sentences, which is a useful hook. 

We were sufficiently confident in making that 
judgment on the basis of the work that had been 
done and the fact that the proposal would mean a 
relatively small percentage increase in the work of 
the sheriff courts. The rate of cases coming to trial 
in the sheriff courts is a bit lower than the rate in 
the High Court, with less than 25 per cent of cases 
in the sheriff courts requiring a trial. That, too, has 
an impact. The judgment was made that we 
should go ahead with the proposal in principle, 
although we have said that that we are working in 
partnership with the sheriffs principal. The sheriffs 
principal have responsibility for the administration 
of justice in their sheriffdoms so we need to work 
with them, especially in determining an 
implementation date. 

The Convener: I have a question on the powers 
in section 13 of the 1997 act, which would 
probably be more properly put to the minister than 
to the bill team. As we now have a Scottish 
Parliament, the Parliament should have been 
allowed to review the 1997 act, but it was not. Why 
did you rule out extending the sentencing powers 
of sheriffs to four years rather than five years? 

Wilma Dickson: Lord Bonomy went through 
that in some detail and concluded that the 
technical borderline between short and long 
sentences of four years should not be the 
determining factor and that five years was the right 
figure to enable the moving down to the sheriff 
court of a significant proportion of cases that are 
not drastically different in type from those with 
which the sheriff court deals already. That 
judgment was based on work that the Crown 
Office did in looking at a sample of cases that had 
been marked for the High Court. Given the fact 
that the prime criterion for marking down cases 
would be not whether they involved particularly 
complex issues of law, but whether the expected 
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sentence would be up to five years, the cases that 
were identified were similar in type to those that 
the sheriff courts deal with already. 

In a sense, the white paper simply records the 
fact that we have looked at Lord Bonomy’s 
reasoning and accepted that the arguments in 
favour of four years are not strong. Four years 
would also be more complex in legislative terms. 
The balance that Lord Bonomy sought was to find 
a level that was not unreasonably high while being 
sufficient to enable a significant tranche of cases 
to be moved down. That balance was found at the 
level of five years. 

You are right that the question whether that 
issue should be reopened is for the minister rather 
than for me. 

The Convener: Is the objective of the provision 
to move a significant number of cases from the 
High Court to the sheriff court? 

Wilma Dickson: Yes. 

Moira Ramage: The issue was sensitive. In 
anyone’s view, five years had already been 
legislated for and consulted on by the Scottish 
Office. Lord Bonomy examined the old Scottish 
Office papers to see what the arguments for and 
against were. However, there was a view that it 
would be difficult for him to open up that debate 
when five years had already been provided for on 
the statute book. 

11:45 
The Convener: Can we presume that, in those 

cases in which an accused person can have 
counsel represent them in the High Court, that will 
continue in the sheriff court? 

Moira Ramage: The same rules will apply. 
There will be no change to the availability for 
representation by counsel. As I understand it, the 
matter is for the Scottish Legal Aid Board, which 
can sanction counsel for the sheriff and jury court. 
Nothing has changed there. 

The Convener: The issue was raised in the 
focus group. I think that ex-offenders made that 
presumption. 

Moira Ramage: We have not changed any of 
that. Whatever the situation is for getting counsel 
in the sheriff and jury court at the moment, the 
same rules will apply. The same opportunity will 
be available under the Bonomy proposals as 
exists at the moment. 

The Convener: I am afraid that we have run out 
of time, although I am sure that our witnesses are 
glad about that. We have a number of other 
questions that we would like to put to them. Is it 
acceptable that we do that in writing? 

Moira Ramage: Yes, of course. 

The Convener: The session has been long, but 
it has been very useful for us. Our thanks go to the 
whole of the bill team for their evidence this 
morning. 

Our next set of witnesses is from the Crown 
Office and Procurator Fiscal Service. We will hear 
from Morag McLaughlin, who is head of the policy 
group, and Bill Gilchrist, who is the deputy Crown 
Agent. I am sorry for keeping you waiting so long. 

We will go straight to questions, the first of which 
comes from Stewart Maxwell. Apologies, the first 
question is from Margaret Mitchell. No, sorry, it is 
from Margaret Smith. I will get this right eventually. 

Margaret Smith: We are aware that the Crown 
Office and Procurator Fiscal Service is already 
making quite a lot of changes in terms of 
modernisation, but what additional staff, on top of 
the staff that you have already taken on, will be 
required to deal with the new mandatory 
preliminary hearings in the High Court? 

Bill Gilchrist (Crown Office and Procurator 
Fiscal Service): We based our calculations on 
those of the Scottish Court Service and make 
provision for two additional courts in the first two 
years, which is a transitional phase. That means 
two additional courts and two additional judges to 
deal with preliminary hearings. Our simple 
calculation is that, with two additional courts, we 
need two additional advocate deputes and the 
support staff to back up the advocate deputes. In 
addition, we calculate that, even beyond the 
transitional two-year period, preliminary hearings 
will by definition require more preparation time by 
advocate deputes in all cases, which we reckon 
will have an impact on us of an additional two 
advocate deputes. 

In the long term, we anticipate that we can 
absorb that extra work. If the provisions work and 
we have less churning of business in the High 
Court, that will be of benefit to the Crown, because 
advocate deputes who currently have to prepare 
for trials that do not proceed will, in effect, be 
preparing for preliminary hearings. However, we 
calculate—again, based on the calculations of the 
SCS—that in the short term, in particular in the 
transitional period while the culture is being 
changed and the provisions are bedding in, there 
will be additional courts and therefore a need for 
additional prosecutors. 

Margaret Smith: What are your impressions of 
how pre-trial hearings have worked in summary 
proceedings? Have people been encouraged to 
make earlier pleas? In the visits that we have 
undertaken, we have had a mixed response from 
people whom we have questioned about whether 
pre-trial hearings are successful. 
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Bill Gilchrist: Intermediate diets in summary 
proceedings have a mixed track record. They 
appear to be more productive in some courts than 
in others. Often, that is attributed to the attitude of 
the sheriff. If the sheriff is more proactive in 
dealing with cases at intermediate diet, the 
process may be more successful, although it is 
successful to some extent in all courts. 

There will be cases where pleas are tendered at 
the intermediate diet. I do not have the figures with 
me, but we can provide the committee with more 
detail. In every court, a percentage of cases will 
plead at intermediate diet, but in some courts the 
incidence is much greater than in others. In every 
court, a number of accused will not turn up at the 
intermediate diet and a warrant will be taken. It is 
better that a warrant be taken at the intermediate 
diet than at the trial diet, when the witnesses will 
have been inconvenienced. The picture is mixed 
and it could be better. 

Paul Burns (Adviser): For the benefit of the 
committee, will you say whether you accept that 
the effectiveness of the intermediate diet is, to 
some extent, related to the ability of the Crown to 
disclose to the defence and for the defence to 
know what the case is? 

Bill Gilchrist: Yes. Clearly, there are significant 
differences between summary and solemn 
procedure. In solemn procedure, there is an 
indictment and all the witnesses and all the 
productions are attached to the indictment. That 
does not happen in summary proceedings, where 
the defence simply receives a complaint. In 
summary proceedings, the Crown will provide, on 
request, a provisional list of witnesses and the 
defence may prepare on the basis of that list.  

If the defence is not adequately prepared by the 
intermediate diet, that will impact on the 
effectiveness of the diet. Of course, one purpose 
of an intermediate diet is to check whether the 
parties are ready or whether the trial diet has to be 
adjourned. I accept that the defence’s ability to 
prepare for the intermediate diet is affected by the 
extent to which the Crown can assist it. At the 
moment, we assist it only by providing a 
provisional list of witnesses. In summary cases, 
we also provide police witness statements, but not 
civilian witness statements. 

Michael Matheson: You will be aware of the 
proposal in the bill to amend the 110-day rule and 
to establish various requirements in relation to that 
change. Will the change make the Crown’s work 
easier, in particular with solemn cases? 

Bill Gilchrist: The 80-day rule is not being 
changed and that is the rule with the greatest 
impact on the Crown. We must complete our 
investigations and our preparation and indict within 
80 days. Under the bill, we will indict for a 

preliminary hearing within 110 days. At present, 
we indict for a trial diet within 110 days and, in far 
too many cases, that trial diet turns into a 
procedural hearing. 

As the Crown will continue to have to indict 
within 80 days, the bill will not change the position 
for us. Our position will change if preliminary 
hearings work—if pleas are tendered and cases 
are disposed of at preliminary hearings or if the 
defence is fully prepared by the preliminary 
hearing and some confidence is felt that parties 
will be able to proceed to trial on the date that is 
fixed for the trial diet. All that will benefit the 
Crown. However, the 80-day rule has the greatest 
impact on the preparation, precognition and other 
work that we have to do.  

Michael Matheson: You say that if a preliminary 
hearing is to work effectively, the onus is on the 
defence to have its case prepared. You sound 
fairly confident that the Crown could be prepared 
within that time scale. 

Bill Gilchrist: We have to serve the indictment 
within 80 days, but we will still be able to add 
witnesses and productions after the 80th day—we 
will be able to do that up to seven days before the 
preliminary hearing. I have no doubt that, in larger 
and more complex cases, we will still need to do 
things after the 80th day. 

If a preliminary hearing is to work effectively, 
both parties must be prepared. We must have 
completed our inquiries, decided what evidence 
we want to lead and informed the defence of our 
position on the evidence that we intend to lead. 
The defence must complete its investigations and 
inquiries and must be ready by the preliminary 
hearing, and preferably by the managed meeting 
the week before the preliminary hearing, to 
negotiate with the Crown if there is any prospect of 
a plea negotiation. The defence must be in a 
position to say whether it is ready to go to trial, as 
must we.  

The question of how much time is needed 
between the service of the indictment and the 
preliminary hearing is important. The bill allows 29 
days for that period, in which the parties complete 
their preparations, the defence takes instructions 
from its client and the parties meet to attempt to 
resolve any outstanding problems, to agree 
evidence and to negotiate the plea. Lord 
Bonomy’s view, with which the Crown agrees, is 
that 29 days—three or four weeks—is the 
minimum period that is required to enable all that 
to be done, so that everyone is ready by the time 
of the preliminary hearing. 

Michael Matheson: Are preliminary hearings 
key to addressing the problem of delays in the 
High Court? 
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Bill Gilchrist: Yes. At the moment, we have to 
select a trial date when we serve the indictment by 
the 80th day. The trial date is determined 
according to the 110-day rule. We have little 
choice as to the trial date in custody cases; we 
have more choice in bail cases. We simply have to 
fix a trial diet, which is allocated to a fortnight’s 
sitting—it is not a fixed date.  

In effect, we do that without any reference to 
whether the defence will be able to proceed by 
then. We do it without knowing what the defence 
position is likely to be. We simply launch into a trial 
diet and we have to cite the witnesses for that diet. 
Then, we all turn up and find out what the true 
position is. We find out only at the so-called trial 
diet whether there is a plea, whether there is a 
problem with witnesses and whether the defence 
need to do further preparation—whether there is a 
need to adjourn.  

That is the problem in the High Court. Cases are 
continually being adjourned and there is a 
continual churning. That is partly caused by the 
fact that we launch into a trial diet without knowing 
whether all parties are in a position to proceed to 
trial at that time.  

The preliminary hearing provides an opportunity 
to bring the parties together before the judge, who 
has an important role in managing the process. A 
trial diet is fixed only if the parties are ready and all 
outstanding issues have been addressed. We 
view that as an essential ingredient to ensuring 
that there is less churning of business in the High 
Court.  

12:00 
The Convener: You said that the managed 

meeting should take place a week before the 
preliminary hearing. What is your understanding of 
the format of the managed meeting? 

Bill Gilchrist: The bill does not cover the form 
that the managed meeting should take. It is to be 
hoped that the meeting will be a meeting of minds; 
at any rate, it will be a meeting between defence 
and Crown. It need not be a face-to-face meeting; 
it could be conducted by telephone. It has to 
address the issues that are to be addressed at the 
preliminary hearing.  

Whether the preliminary hearing is about the two 
parties’ state of preparedness, about which 
witnesses will be required for the trial or about the 
negotiation or tendering of a plea, all those 
matters must be discussed between the Crown 
and the defence before the preliminary hearing. 
Whatever form the managed meeting takes, it will 
be a discussion involving questions such as, “Are 
you ready?” and “Is there anything that you still 
have to do?” or “Is there anything that we can do 
for you?” Other questions might include, “What 

witnesses will you require?” and “Are you going to 
be taking any preliminary pleas or objections?” 
The Crown might also wish to know whether there 
was a prospect of a plea in the case and, if so, 
what it might be.  

It is desirable to ask all those questions in 
advance of the preliminary hearing, so that that 
work does not have to be done with the judge 
sitting on the bench. It makes sense to discuss all 
those issues before formally discussing them in 
front of the judge. 

The Convener: How long would you expect a 
preliminary hearing to last? 

Bill Gilchrist: I do not know; it is difficult to 
predict. I believe that 55 per cent of High Court 
cases are currently resolved by a plea at the trial 
diet. If a significant number of pleas were tendered 
by the preliminary hearing—I accept that there will 
continue to be many occasions when the plea will 
not be obtained until the last possible minute—the 
length of the preliminary hearing will simply be 
determined by the size of the case. Account has to 
be taken of how long it will take to narrate the 
facts, to hear the plea in mitigation and for the 
judge to pass sentence. That might take half an 
hour or an hour, depending on the size and nature 
of the case.  

If there is no plea and if the hearing is simply an 
inquiry into the state of preparedness and into the 
most suitable date for the trial, that hearing could 
be completed within an hour. If, however, there 
are preliminary objections or arguments over the 
admissibility of evidence, and if the whole host of 
matters that are currently considered at 
preliminary diets arise, the preliminary hearing 
could take several hours to conduct. It depends on 
the case and on what is being done at the hearing.  

The Convener: Would you expect that, when 
business is finished on the day of the preliminary 
hearing, a trial date would have been fixed? 

Bill Gilchrist: The bill allows for a preliminary 
hearing to be continued. Some preliminary 
hearings may be short. For example, there may be 
major difficulties with the state of preparedness of 
either party and the court may quickly be 
persuaded that there is a need for a further 
preliminary hearing in a few days’ time, a week’s 
time or a fortnight’s time. If there is no need to 
continue the preliminary hearing—if there is not to 
be a plea and the parties are ready—the issue is 
about identifying the most suitable date, with 
regard to the availability of witnesses and counsel. 

The Convener: How have you decided that 
prosecutors will determine their availability? 

Bill Gilchrist: That is a challenge for us. 
Advocate deputes are currently allocated blocks of 
time in the High Court. A rota tells the advocate 
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deputes that they will spend a fortnight in Glasgow 
at the beginning of July and a fortnight in 
Kilmarnock at the beginning of August, for 
example. We are actively considering how we will 
reorder the rota to accommodate preliminary 
hearings. We could still adopt the approach 
whereby advocate deputes will be available to do 
trials for blocks of time—perhaps two, three or four 
weeks. That would mean that, if at the preliminary 
hearing the court wanted to allocate the case to a 
trial diet in two weeks’ or three weeks’ time, we 
would have advocate deputes assigned to cover 
those trial courts. 

The Convener: Are you not looking for 
continuity between the preliminary hearing and the 
trial diet? 

Bill Gilchrist: Yes, we are. That is the 
challenge. It would be ideal if the advocate depute 
who conducted the preliminary hearing also 
conducted the trial. We hope that we can achieve 
that to some extent; we certainly want to achieve it 
in complex and sensitive high-profile cases. We 
identify that sort of case at an early stage and try 
to allocate it to a senior advocate depute. In such 
a case, we would want the senior advocate depute 
to take the preliminary hearing and then be 
available to do the trial. His availability, just as 
much as the availability of the defence counsel, 
would be a feature in determining the appropriate 
date. 

The principal advocate depute and I visited the 
Old Bailey a few weeks ago to check how it 
organises business with Treasury counsel. We 
were told that in about 50 per cent of the cases 
allocated to Treasury counsel, counsel manages 
to stick with the case to the trial. The other half of 
the cases have to be reassigned to other Treasury 
counsel. If we could achieve a similar proportion, 
we would be content with the outcome. 

In sensitive and complex cases, we will try to 
ensure that one advocate depute stays with the 
case throughout. A problem with the current 
system is that, because of the endless churning of 
cases, we cannot achieve that. If an advocate 
depute has been allocated to do a particular case 
in the next Glasgow sitting of the High Court and 
the case is adjourned, it may be difficult to keep 
him with the case if he already has further 
commitments in his diary down the road. It will 
assist us if the date that is chosen for the trial at 
the preliminary hearing takes account of the 
availability of the advocate depute as well as that 
of the defence counsel. 

The Convener: One of the objectives behind 
the proposed preliminary hearings is to address 
the adjournment culture and to prevent witnesses 
from having to traipse back for cases that do not 
get heard. The preliminary hearing is one of the 
mechanisms that is meant to remove the 

adjournment culture, but such a hearing could 
adjourn and meet again in a week’s time. Although 
that might not cause so many difficulties, because 
witnesses would not be trailing backwards and 
forwards, do you accept that there will still be a lot 
of adjournments? A judge has no sanctions to 
apply if the parties are not prepared. If 
adjournments continue, all that is being achieved 
is ensuring that only the Crown and the defence 
are involved in that process. 

Bill Gilchrist: Yes, that is the minimum benefit 
of the proposed system. As you say, the witnesses 
are not cited and are therefore not hanging around 
while legal debates are undertaken or problems 
about the state of preparedness are discussed. 
That would be an advantage of the new system—
the adjournment and continuation of preliminary 
hearings will have less of an adverse impact on 
witnesses. 

It is to be hoped that, if the parties have 
sufficient time to prepare properly and if the 
procedures are in place to ensure that they are 
prepared—through disclosure by the Crown and 
the managed meeting—the case can be allocated 
to a trial diet without continuing or adjourning the 
preliminary hearing. That must be the goal and 
there is reason to believe that we can achieve it. 
We do not want to have endlessly continued or 
adjourned preliminary hearings. 

The Convener: That is one of the issues for us 
in our scrutiny of the bill. Like the bill team, you 
have told us that there are challenges—you hope 
that this or that can happen and there is still a lot 
of uncertainty about whether the system can 
operate as efficiently as we would wish. However, 
the proposals represent a costly exercise. I hope 
that you accept that we are trying to discover 
whether, with all the ifs and buts, front-loading the 
system and achieving a change in culture will 
justify the additional expenditure. 

Bill Gilchrist: That is the challenge, which is 
indeed about changing the culture. Lord Bonomy 
identified the need for judicial intervention and 
management of the process. The bill allows for 
that because it puts the procedures in place, but 
for the process to work requires more than just 
procedures. It requires willingness on the part of 
all to make it work. It requires judges to be 
proactive and the Crown to do what it knows that 
we have to do to help the defence to be ready. I 
agree that that is a challenge but there is reason 
to be optimistic that the process will work. 

The Convener: Stewart Maxwell has a final 
question on preparedness for preliminary 
hearings. 

Mr Maxwell: You have mentioned a lot of the 
complexities involved in the preliminary hearing 
and the move to a fixed trial date. We have heard 
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other, similar evidence. How confident are you that 
the proposed system can work? You said that you 
hope that it will work. Hope is a nice thing to have, 
but do you expect that the proposed structure will 
give us a fixed date, that everything else will fall 
into place and that a trial will occur on the 
identified date? The more evidence that we hear, 
the more that we read and the more that we think 
about the matter, the more imponderables there 
seem to be about the procedure. 

Bill Gilchrist: The present system works—
cases are going to trial and are being disposed 
of—but not very efficiently. The trouble is that we 
are dealing with procedural issues at trial diets, 
rather than at procedural diets. At current trial 
diets, the courts are inquiring into the state of 
preparedness and, as a consequence of parties 
not being prepared, cases are being adjourned. In 
one way, all that the bill is seeking to achieve is to 
ensure that such matters are dealt with at a 
procedural diet rather than at a trial diet. That is a 
more efficient approach, so at the very least we 
can achieve efficiency and resolve the issues 
without the witnesses’ being present. 

There has been research into the reasons for 
adjournments. I will list some of the ones that are 
set out in table 7.2 of appendix C of Lord 
Bonomy’s report: “counsel … unavailable”; “expert 
… reports” to be received; “late or new” counsel 
instructed; and “fuller investigations” required—for 
example, into the mental health of the accused. In 
relation to defence motions to adjourn, the largest 
category is “more time needed”.  

We know why cases are being adjourned; the 
challenge is to design a system that addresses 
those problems so that they can be resolved 
before the preliminary hearing. That is one reason 
why the Crown thinks that it is important that a 
realistic amount of time should be available to 
resolve such issues—we need the full 110 days. 
With sufficient time, it should be possible to 
address those issues. Indeed, they are already 
being resolved, but that is happening after the 
110th day— 

12:15 
Mr Maxwell: I am sorry to interrupt you. I accept 

everything that you say and I understand your 
point. However, the nub of my question was how 
confident you are that everything that is in the bill 
and that you listed a moment ago will be achieved. 
You said that you hoped that it would be, but I am 
trying to reach a tighter definition of how confident 
you are. 

Bill Gilchrist: I am very confident that the bill 
will bring more certainty into the process but I 
cannot say that the bill will bring 100 per cent 
certainty. I have no doubt that cases that are 

allocated to trial will continue to be adjourned. 
Sometimes that will be because witnesses 
become ill or do not turn up—it is difficult to deal 
with such problems in advance, so a certain 
proportion of cases will go off at the trial date.  

There will also no doubt be cases where parties 
tell the court in good faith that they anticipate that 
they will be fully prepared by the trial date but 
something goes wrong or something unexpected 
occurs that means that they are not prepared. 
However, the bill provides mechanisms for 
allowing such matters to be addressed before the 
trial date, so that if parties realise that they cannot 
meet the assurances that they gave at the 
preliminary hearing, they do not have to wait until 
the trial date to do something about it. There will 
still be a level of uncertainty in the process, but I 
am confident that there will be far more certainty 
than there is at present. 

Marlyn Glen: The High Court has recently 
issued guidance on what might be called sentence 
discounting in respect of guilty pleas. Is there a 
danger that that will encourage people who are not 
guilty to plead guilty? 

Bill Gilchrist: That is a difficult question for the 
Crown to answer. The legislation allows the court 
to discount and the appeal court has recently 
given some guidance on how that should be done. 
There has always been an argument about 
whether sentence discounting leads the innocent 
to plead guilty in the hope of getting a discount, 
but the settled policy and law is that discounting is 
competent. It is not for me, as a prosecutor, to 
defend or indeed comment on whether the law is 
right—it is the law. 

Mr Maxwell: I refer to paragraph 9 of the Crown 
Office and Procurator Fiscal Service’s written 
submission, which relates to witness statements. 
Will you outline the current arrangements for, and 
the extent of, disclosure by the Crown to the 
defence? 

Bill Gilchrist: The Crown has a legal duty to 
disclose evidence that may exculpate the accused 
or undermine the Crown case. The means by 
which we do that will vary. Generally, we will 
intimate that a witness has relevant evidence. 
When we serve the indictment, we have to attach 
a list of the witnesses that the Crown intends to 
cite. That is the method at present; we simply say, 
“Here are our witnesses.” We have an 
administrative arrangement whereby, at some 
stage after the accused has appeared on petition, 
we will give the defence a provisional list of 
witnesses. 

In the High Court, we provide the defence with 
copies of productions. We respond to requests 
before the service of the indictment on a case-by-
case basis. For example, in a major fraud case it 
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is fairly common for the defence to be given 
access to the productions. They may not be 
copied in at a very early stage, but they would be 
invited to attend at the fiscal’s office to view the 
productions. 

Mr Maxwell: In effect, the current arrangement 
is the production of a list of names of proposed 
witnesses. What changes will need to be made to 
the practices and procedures relating to witness 
statements to facilitate their early disclosure? You 
mention witness statements in paragraph 9 of your 
submission. 

Bill Gilchrist: We have accepted that it would 
be good practice to disclose witness statements to 
the defence, so we will do that. The problem with 
witness statements just now is that they are not 
necessarily very good. They are taken in many 
different ways—perhaps by police officers at the 
scene, recording in a notebook—and then 
transcribed later. Generally, the statements are 
not written by the witness or by a police officer 
who then gives the witness the opportunity to read 
it over and sign it. 

A concern about providing statements to the 
defence has been that the statements may be no 
more than a summary of the witness’s evidence. 
Having accepted that it is good practice to disclose 
statements to the defence—which will certainly 
help them to prepare for trial and for the 
preliminary hearing—we were concerned to 
ensure that what is disclosed is a quality product 
and a decent statement. Therefore, we have been 
discussing with the Association of Chief Police 
Officers in Scotland how the police can improve 
their statement taking so that we have something 
that we and the defence can rely on. We have not 
concluded that exercise and I do not think that we 
have reached a view on whether we want all 
statements to be signed. On the one hand, that 
would be best practice. If a witness’s statement is 
going to be disclosed, the witness should have an 
opportunity to know what is being disclosed and 
so should have an opportunity to read what the 
officer recorded. If the witness is reading that, they 
should sign it as well. We have not reached a view 
on whether only signed statements should be 
disclosed, but there will certainly be a better 
quality of statement than we have at present. 

Mr Maxwell: But you have not reached a 
conclusion on the format. 

Bill Gilchrist: No. 

Morag McLaughlin (Crown Office and 
Procurator Fiscal Service): The final outcome 
will be an agreed protocol with the police about the 
format and content of statements and about the 
way of authenticating the statements—by signing 
or in some other way. At present, some witness 
statements are signed by the witness. That tends 

to happen in serious cases with civilian witnesses. 
From time to time, those statements are disclosed 
to the defence, but that is generally done only on a 
request from the defence. Such requests would be 
considered individually. 

Through work with the police and with a view to 
the practice note that we mentioned in our 
submission, we are hoping to achieve a 
mechanism whereby we get a quality product, as 
Bill Gilchrist said. We also want to be able to 
disclose the victim statement as early as possible 
in the proceedings, so that the defence has it as 
soon as it is available. There are a number of 
issues that make that a complex process. 

Mr Maxwell: On the process being complex, 
given that other agencies are involved and that the 
information might not be in a suitable format—it 
might appear in police notebooks and in various 
other places—will extra time and costs be 
involved, both for the Crown Office and Procurator 
Fiscal Service and for other agencies? You have 
already mentioned the police, but other agencies 
might be involved, too. If you think that there will 
be extra time and costs, will you outline what they 
might be? 

Bill Gilchrist: It depends on the procedure that 
is to be adopted. If all witness statements have to 
be transcribed—or rather, if they are to be written 
down in a legible form and the witness is to be 
given the opportunity to read and amend them—
that would undoubtedly take police officers more 
time than at present. I do not want to give the 
impression the quality of all statements is very 
poor, because the quality is variable. At present, 
quite a few statements will be written down and 
signed. Practice varies. If officers are to be 
required to take more detailed statements and to 
give the witness the opportunity to consider the 
content of the statement, the process will certainly 
take longer, which has implications for the police.  

Having better-quality statements will offer a 
potential benefit to both the Crown Office and the 
defence—and perhaps also to the legal aid fund—
as it might mean that we and the defence will need 
to precognosce fewer witnesses. One has to have 
a high-quality statement to enable one to rely on it 
rather than on precognoscing the witness. There 
are potential gains further down the line, but the 
proposal undoubtedly has implications for the 
police. That is why we are discussing with them 
what needs to be done and what can be done. 

Mr Maxwell: Are there any further implications? 
If it becomes standard practice to release witness 
statements to the defence early on, as is intended 
under the bill, and if it becomes common 
knowledge that that is the procedure, will that 
influence witnesses? Will it affect the statements 
that are given? 
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Bill Gilchrist: That is a possibility. At present, 
there is good anecdotal evidence that many, if not 
most, witnesses expect their statement to be given 
to the defence. I am not sure to what extent 
witnesses know what will happen to the statement 
that they have given to a police officer. You are 
right to identify a potential difficulty with some 
witnesses, who would be unhappy that their 
statement was being given to the defence, which 
might make them more reluctant. On the other 
hand, what does a witness who gives a statement 
to the police think will happen? They must expect 
that they might end up being called as a witness, 
in which case the evidence that they are giving 
against the accused will become known to the 
accused at some stage. Therefore, I am not sure 
that the release of witness statements to the 
defence will necessarily have a huge impact on 
the willingness or otherwise of witnesses to come 
forward.  

In certain circumstances and in certain cases in 
which certain types of witness are involved, it 
could have an impact. That is why we are not 
saying that we will necessarily hand over every 
statement immediately. For some witnesses, such 
as vulnerable witnesses, we would almost 
certainly want to precognosce them first and to 
address protection issues and their concerns. 
There might be circumstances in which we would 
not want to disclose a statement or parts of a 
statement. 

At present, a person’s existence as a Crown 
witness is disclosed to the defence and the 
defence is entitled to precognosce them. If the 
witness declines to be precognosced, the defence 
has a right to petition the sheriff to have that 
witness precognosced on oath. 

In a sense, once someone is there as a witness, 
they cannot hide from the defence. Of course, if 
that person is called to give evidence, the accused 
will hear their evidence. 

The Convener: On precognition statements, do 
you want the right of the defence to precognosce 
the witness to continue? 

Bill Gilchrist: I am not sure that it is proper for a 
prosecutor to say what the defence should be able 
to do. 

12:30 
The Convener: The police say that they want to 

improve the quality of witness statements and I 
gathered from your comments that, if that 
happens, those statements could be released to 
the defence, who would then not need to 
precognosce the witness. I suggest that there 
might be an important purpose in both the police 
statement and the precognition statement. It is 
often the police’s job to take a statement from a 

witness who has just experienced or witnessed a 
crime and is harassed and stressed. Such 
witnesses often tell the police officer everything 
that they think and feel at the time. When they are 
precognosced later, they are more rational and 
might even change their statement. I do not have 
a problem with the release of the witness 
statement at an early stage to give the defence an 
idea about what the witness is likely to say, but I 
would be concerned if we confused the purposes 
of the two statements. 

Bill Gilchrist: The purpose of giving the 
defence copies of witness statements is to assist it 
with the preparation of the defence case. Whether 
the defence thinks that it still needs to 
precognosce all or some of the witnesses depends 
on who the witnesses are, on their evidence and 
on what the case is about. At present, the Crown 
does not precognosce every witness, but is 
selective—we precognosce the key witnesses, but 
there are some witnesses that we do not need to 
precognosce. If statements were of a better 
quality, no doubt there would be even more 
witnesses whom we would not need to 
precognosce. 

You are right—the purpose of precognition is not 
just to check the accuracy of the police statement. 
Witnesses forget things, remember things and 
deliberately change their position. Precognition is 
about establishing their precise position—not what 
it was, but what it is. The circumstances in which 
the statement is taken by the police can result in 
an incomplete picture. As you say, the witness 
might have been traumatised and that might have 
affected what they said to the police. The passage 
of time will undoubtedly affect what a witness is 
able and willing to say. One purpose of 
precognition by both the Crown and the defence is 
to establish whether there has been a change. 

In our system, precognition by the Crown is 
about the Crown checking what the police have 
produced. We do not have committal to trial by a 
court and, in effect, it is the Crown’s choice 
whether someone is indicted. In our system, the 
prosecutor checks or investigates the case; we 
satisfy ourselves about the sufficiency and 
propriety of the police investigation. That is 
another reason why we precognosce—we do not 
do so simply to check the accuracy or otherwise of 
the police statement. 

Marlyn Glen: We are considering improving and 
increasing communication. Does the Crown Office 
favour enhanced disclosure to the Crown of the 
defence case? 

Bill Gilchrist: As a prosecutor, it would be 
helpful if I knew in advance what the defence case 
was. Lord Bonomy suggested that, prior to the 
preliminary hearing, the defence should produce a 
statement to set out its defence, although I think 
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that that was only for the court, not for the 
prosecution. The white paper states that that was 
not thought to be necessary or appropriate, so it 
will not happen, but as a prosecutor, of course I 
would like to know what the accused’s defence is. 

Marlyn Glen: It is something that we should 
perhaps investigate further.  

Margaret Mitchell: The witnesses have said 
that the proposals in the bill present a challenge 
and the COPFS’s submission stated: 

“Ensuring that the new system works, from day one, will 
be a challenge.” 

Will the witnesses elaborate on the challenges, in 
particular on what they consider to be the really 
significant challenges? Where do the pitfalls and 
obstacles to making the new system work lie? 

Bill Gilchrist: I have already referred—as 
several witnesses have done and as the white 
paper and Lord Bonomy’s report did—to the fact 
that the bill is about changing culture. For the 
COPFS, one of the cultural changes that we must 
make is to bring about a greater willingness on the 
part of prosecutors to assist the defence and to 
co-operate with the defence fully. We do that at 
present, but what is envisaged is much greater co-
operation and co-ordination with the defence. It 
will be a challenge to achieve that cultural change 
so that we are not just paying lip service to 
providing information to the defence.  

What we have accepted in the white paper is 
that, as new evidence comes to light and as there 
are developments in the case, we will disclose that 
information to the defence. For example, we will 
tell them that we now have a forensic report, and 
we will do that as early as possible. We must 
ensure that we do not just pay lip service to that 
and that we are fully committed to such disclosure 
and to assisting the defence in being prepared. 
We must ensure that the managed meeting is 
productive and meaningful and that it is not just a 
formality because people have to get together to 
fill in a form jointly. There must be meaningful 
negotiations over pleas and about the state of 
preparedness. All of that is a challenge.  

We have some technical challenges in how we 
organise Crown counsel in a way that allows for 
continuity. I have already referred to the fact that it 
is desirable that the advocate depute who takes 
the preliminary hearing should then take the trial. 
Achieving continuity in as many cases as possible 
will still be a challenge.  

Morag McLaughlin: There is more to this than 
simply the bill. For us, it is about improving our 
whole approach to that area of work, which is what 
we have tried to set out in our submission. We 
want to improve how we investigate and how we 
prepare. Preparation will be critical to making the 

Bonomy provisions and the bill work, so that we 
reach the managed meeting having served the 
indictment and ready to discuss with the defence 
what can be agreed. In that way, we will be able to 
approach the preliminary hearing in a state of full 
preparedness, which will enable any issues to be 
identified so that, when a trial is fixed, it is because 
the trial is going to proceed rather than because 
we hope that it will proceed. All the work that we 
are doing at present, and that we will do over the 
next year or so until the bill is implemented, is 
about improving the process generally, improving 
our approach and improving our product and the 
way in which we prepare.  

Margaret Mitchell: I suppose that a key part of 
that will be how the judiciary deals with people 
who come along unprepared to the preliminary 
hearing, so that judges send out a strong 
statement that that is not acceptable, other than in 
exceptional circumstances.  

Morag McLaughlin: The judiciary has the 
ultimate sanction of not fixing a trial diet. If the 
court holds that it cannot fix a trial diet before the 
time bar expires, the case is lost.  

The Convener: We note from the financial 
memorandum that additional resources will be 
required in the first two years. Does that mean that 
you will get additional funding from the Scottish 
Executive in the first two years? Where is that 
money to come from? 

Bill Gilchrist: We have secured additional 
funding for the non-recurrent costs, which are to 
cover the additional courts in the first two years 
until the benefits feed through. To some extent, we 
will benefit from the transfer of business from the 
High Court to the sheriff court, because fewer 
resources need to be deployed in sheriff and jury 
cases than in High Court cases, which will assist 
us in absorbing some of the recurrent costs. I 
remain optimistic. If the proposals work and we 
have less churning of business, that will be of 
benefit to us. It is a sort of virtuous circle—
resources will be freed up that can be used to 
prepare better and so cases will be dealt with 
more effectively at preliminary hearing. 

The Convener: Will you give the committee 
details about precisely what the additional 
resources will be used for and where you think 
savings will be made? Perhaps we could write to 
you about that. 

Bill Gilchrist: Yes. 

The Convener: Are you aware of the report that 
we have received from the Finance Committee? 

Bill Gilchrist: Yes, I have seen it. 

The Convener: You will see from that report 
that the Finance Committee is concerned about 
new procedures being introduced in the High 
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Court without any recourse to budgetary controls. 
The Finance Committee was quite strong in 
recommending to the Justice 1 Committee that 
“as this legislation forms part of a wider modernising 
programme of the Justice System, the Minister consider 
more innovative and creative ways of implementing Lord 
Bonomy's recommendations which involve some best value 
considerations rather than adding additional procedures.” 

I take it from that that the Finance Committee is 
leaning heavily on us to scrutinise arrangements 
for new or additional procedural elements in the 
system. 

Bill Gilchrist: Yes. I was intrigued that 
“innovative and creative ways” were suggested 
instead of “additional procedures”. The 
introduction of new preliminary hearings and 
judicial management of cases are at the heart of 
Lord Bonomy’s recommendations. I am sure that 
innovative and creative things must be done 
around those. Bringing parties together without the 
witnesses to sort things out before a trial and 
judges playing an active part in managing the case 
are at the core of the matter. The creativity must 
be around what happens before that, in 
communications between the defence and the 
prosecution and in disclosure, for example. 

The Convener: As there are no more questions, 
I thank you both very much for giving evidence. It 
has been helpful. We will put in writing the 
question about the additional resources. 

I welcome our final witness. Elaine Samuel is 
from the University of Edinburgh’s school of social 
and political studies. I thank her for coming to the 
meeting. 

Michael Matheson: Elaine Samuel’s research 
indicates that the number of certain types of 
indictment—notably sexual offences and misuse 
of drugs cases—increased between 1995 and 
2001. What impact did that have on the High 
Court’s work load? 

Elaine Samuel (University of Edinburgh): 
Nothing in the research indicated the impact. 
There were no specifics and we did not consider 
exactly what the impact of such cases was. I could 
interrogate the data further, if you wish me to do 
so. The appendices of the review contain 
synopses of some of the data. Much could be 
done with the data so there is scope for 
considering that. You would be interested in the 
particular kinds of indictments and their impact on 
the court. Are you asking whether the kinds of 
indictments to which you referred were more likely 
to be adjourned than others? 

12:45 
Michael Matheson: It would be helpful to the 

committee to know whether, if there was a marked 
increase between 1995 and 2001, that had a 

significant impact on the work load in the High 
Court. That would assist us in analysing exactly 
where some of the additional work that the High 
Court is dealing with is coming from. If it were 
possible to do that, it would give the committee a 
better understanding. 

Elaine Samuel: The research showed that the 
impact seemed to come from those cases that 
went to trial—obviously—rather than those that did 
not. It relates to cases that were adjourned, hence 
one could interrogate the data to see to what 
extent the increase in certain kinds of indictments 
led to more trials. That could be examined. 

Michael Matheson: That would be helpful. 

Marlyn Glen: In the research findings, Elaine 
Samuel refers to the impact of repeat business on 
the work load of the High Court. Will she explain 
more fully what is meant by that and outline its 
impact on the work of the court? 

Elaine Samuel: Two different kinds of what I 
would call original research were conducted—at 
other times, my task was to examine other 
research that had been executed. One of those 
pieces of original research examined the pressure 
of business on the High Court. Pressure comes 
from two sources. One is new indictments, so the 
first question was whether there had been an 
increase in the number of indictments over time. 
The second question was whether there was 
repeat business. The research tried to separate 
out both of those. It showed that the number of 
cases coming before the High Court increased by 
two thirds in the six years, but that there was an 
increase in new indictments of only around 23 per 
cent, hence the gap was repeat business. 

Margaret Mitchell: You also refer to the impact 
of adjournments in the High Court. Could you 
outline your findings to the committee? We are 
particularly interested in what type of cases were 
most frequently adjourned, and the reasons for 
that. 

Elaine Samuel: First, I repeat that we found that 
mainly cases that went to trial were adjourned. I 
have the statistics somewhere; I can identify them 
for you later. As for the reasons for the 
adjournments, we have only what the clerk of 
court puts down in indictments to go on. Pages 
135 and 136 of the Bonomy review show the 
different reasons that were given for motions to 
adjourn. We can see the difference in the 
numbers: in 1995 there were very few and by 
2001 adjournments had vastly increased. As I 
said, the research was carried out by looking at 
indictments. All we know is what the clerk of court 
put down. 

For example, we can see that between October 
and December 2001 there were 68 motions to 
adjourn by the defence because more time was 
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needed. We know nothing more than that more 
time was needed; we do not know whether it was 
because of the complexity of the case or whether 
it was to do with the prosecution. Was it because 
counsel was not available? There was a separate 
ground of “Counsel withdrawn or unavailable”, but 
lack of availability of counsel could be the reason 
why more time was needed. The information says 
a lot while not saying much. 

Margaret Mitchell: You mentioned that cases 
that went to trial were frequently adjourned. Was 
there a pattern of types of cases that went to trial 
that were more frequently adjourned? 

Elaine Samuel: We know that certain kinds of 
cases—for example, murder cases—are more 
likely to go trial. The only pattern that I could see 
was that the more likely a case was to go to trial, 
the more likely it was to be adjourned. Again, I can 
provide data on which kinds of cases were more 
likely to go to trial. 

The Convener: Did you consider the use of 
section 67(5) of the 1995 act? The committee has 
received evidence from an advocate about the use 
of that section, which allows the Crown to have 
new evidence included with only two days’ notice. 
The Crown is required to show cause, but the 
argument is that section 67(5) notices have 
increasingly become the rule rather than the 
exception to the rule. The advocate argues that 
there might be fewer motions to adjourn from the 
defence if section 67(5) were applied more strictly. 

Elaine Samuel: Interestingly, when we looked 
at indictments, we found that section 67 notices 
were recorded if the prosecution would have relied 
on them in going to trial. Therefore, the information 
that we have is only about section 67 notices for 
cases that went to trial. 

Page 137 of the review has data that compare 
figures for 1995 and 2001. The data show the 
number of cases going to trial and whether section 
67 notices were brought. Some of the results were 
quite surprising. If we look at table 8.1, which 
details productions listed rather than witnesses 
listed, we see that there was between 1995 and 
2001 no difference in the proportion of cases 
going to trial with no section 67 productions. In 
1995, 45 per cent of all cases going to trial did not 
have a section 67 notice. The percentage in 2001 
was exactly the same. 

Where we can see a difference between 1995 
and 2001 is in the number of section 67 
productions per indictment. There is a huge 
increase in indictments involving between 21 and 
60 productions submitted under section 67: the 
proportion increases from 4 per cent of cases in 
1995 to 6 per cent in 2001. Indictments involving 6 
to 10 productions submitted under section 67 
increase from 8 per cent of cases going to trial in 

1995 to 14 per cent in 2001. Therefore, although 
there has not been an increase in the proportion of 
cases going to trial that have section 67 notices, 
there is some evidence, but not a huge amount, 
that there have been more section 67 notices per 
case. 

The Convener: You fed your research into the 
Bonomy review. Did you simply take a scientific 
approach, or did you consider how we might cure 
the number of adjournments in the system by 
introducing preliminary hearings, as the bill will? 

Elaine Samuel: My role was purely to document 
the problems. I had no part in policy development, 
so I had no stake in confirming the review team’s 
views, although I was a full member of that team. 
As I had an independent role, my task was to 
provide documentation on whether the beliefs, 
suspicions and hearsay that came to the review 
team could be backed by evidence. 

Mr Maxwell: You used a variety of techniques, 
which included focus groups and postal 
questionnaires. What were the main findings of the 
consultation that you undertook on the Bonomy 
proposals? What were people’s responses in the 
focus groups and the postal questionnaires? 

Elaine Samuel: Are you asking about the 
substance or the quantity of responses? 

Mr Maxwell: The substance. 

Elaine Samuel: The responses were diverse 
and are all covered in the summary of responses. 
The postal questionnaires were sent to victims, 
witnesses and jurors and there is no way to 
summarise in one minute responses that occupy 
many pages. 

As the summary of responses shows, the focus 
groups involved prisoners and members of the 
public who we could say are difficult to get at or 
who are under-represented when a call goes out 
on the web to respond to consultation. The 
respondents were different in character and had 
different interests and I would not dare to 
summarise their different responses. 

Mr Maxwell: Were the responses so different 
that those of under-represented members of the 
public did not overlap with those of prisoners, for 
example? Surely some agreement occurred. 

Elaine Samuel: One interesting agreement was 
about the nature of local justice. Prisoners and 
members of the public preferred to go to the High 
Court, which they saw as belonging to Edinburgh 
or Glasgow. Even though going there might be 
inconvenient for supporters, all concerned had a 
strong preference for a trial with High Court 
judges. 
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Mr Maxwell: Do the proposals in the bill 
adequately reflect the opinions of the groups that 
you considered? 

Elaine Samuel: I want to say, “I couldn’t 
possibly comment.” 

Mr Maxwell: I would like you to comment. 

Elaine Samuel: The white paper took on board 
the hesitations. In the summary of responses, no 
attempt was made to edit the substance or the 
force of the responses. The summary is a fair 
account of how members of the public and major 
stakeholders in the system responded to the 
proposals. 

Mr Maxwell: I am sure that that is true. 

Were views expressed in your consultation 
exercise that have not been addressed in the bill? 

Elaine Samuel: I have been out of commission 
for the past six months, so I should clarify that that 
was not my job. I have not reviewed the bill in any 
detail to ascertain whether it has taken any such 
views into account.  

13:00 
The Convener: There are no further questions. 

Thank you for coming along today—it has been 
very helpful.  

We move to item 2, which is also on the Criminal 
Procedure (Amendment) (Scotland) Bill. I refer 
members to a note that the clerks have produced, 
which lists suggested further witnesses. If 
members wish to vary that list, I need to know that 
today, so that we can start to work out some 
timings. 

I will go through the paper. Our next meeting is 
on Wednesday 3 December, when we will hear 
from Scottish Court Service officials, the Law 
Society of Scotland and, if representatives are 
available, the Scottish Law Agents Society. On the 
following week—on 10 December—we will hear 
from the Procurators Fiscal Society, from 
Professor Peter Duff and from police 
organisations. On Wednesday 17 December, we 
will hear the Sheriffs Association’s comments on 
the impact of increasing the sentencing powers of 
sheriff courts. We will also hear from Professor 
Martin Wasik, chair of the Sentencing Advisory 
Panel, and Professor Andrew Ashworth, who is a 
member of the panel. Representatives of the 
Scottish Human Rights Centre will address the 
questions of conducting trials in absentia and 
extending the 110-day rule. On Wednesday 7 
January 2004, we will hear from the Faculty of 
Advocates, Safeguarding Communities-Reducing 
Offending and a panel consisting of Victim Support 
Scotland, Rape Crisis Scotland and Scottish 
Women’s Aid. Finally, on Wednesday 14 January, 

we will hear from Christine Vallely of the school of 
legal studies of the University of Wolverhampton, 
who is the author of research on reluctant 
witnesses that was carried out for the Home 
Office. 

Are there any areas that members feel are not 
covered? I note that the Scottish Legal Aid Board 
is not on the list. Do members feel that we could 
benefit from input by SLAB? 

Michael Matheson: Given some of the 
evidence that we have heard today, I say that we 
could. Some procedural matters will depend on 
legal aid. Paul Burns raised a point about counsel 
appearing in the sheriff court. The witnesses’ 
response to that was that it would depend on 
whether SLAB was willing to accept and fund 
those arrangements. 

The Convener: Does Paul Burns agree with the 
evidence that was given by the bill team on the 
question of counsel appearing before the sheriff 
court? 

Paul Burns: No, not really. Technically, the 
evidence was right, but it did not provide a very full 
picture. It is possible to apply for counsel in the 
sheriff court as things stand, and counsel is 
sometimes granted. However, that is very much 
the exception rather than the rule. Plain reading of 
the material that I have seen suggests that one of 
the anticipated savings is that counsel will not be 
employed in the sheriff court when there is a 
transference. 

It therefore seems possible to me that 
somebody in the Executive thinks that savings will 
lie in moving cases that are presently heard in the 
High Court to the sheriff court, which is a cheaper 
forum. Part of the savings would depend on the 
presence or otherwise of counsel. That might 
contribute to discussion of whether sentencing 
powers in the sheriff court should extend to five 
years, four years or some other period. I am not 
expressing a view on that; I am just saying that, 
from a techie point of view, I do not think that it is 
quite right to say that nothing is changing. 

Mr Maxwell: In that respect, I was confused by 
an earlier comment that transferring cases from 
the High Court to the sheriff court would work out 
cheaper and create potential savings. After all, 
exactly the same case will be transferred. Do you 
have any views on that? I did not really follow the 
logic behind the proposal. 

Paul Burns: I agree—the significant difference 
between the two forums is that counsel is present 
in the High Court, but a solicitor carries out the 
preponderance of work in a sheriff court. 

Mr Maxwell: Given that counsel takes on such 
cases in the High Court, is it fair for the Executive 
to say that counsel would not be present in the 
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sheriff court? Would there be no pressure to 
increase such representation? 

Paul Burns: That question is why you might 
want to hear from the Scottish Legal Aid Board 
which, after all, determines such matters. At 
present, counsel is sanctioned in the sheriff court 
not solely because of the potential sentence 
involved, but also because of the complexity of the 
case, the technical issues in question and so on. 
For example, where child witnesses are involved, 
a more senior hand might be needed on the tiller. 
However, I simply do not know what would be the 
Scottish Legal Aid Board’s position on extending 
sentencing powers to five years. 

The paperwork suggests that transferring cases 
to the sheriff court will result in a cost saving. 
However, Mr Maxwell’s question about where that 
saving will come from was very well put. The 
committee might want to tug at that issue 
because, if I read matters aright, it is being asked 
that money be spent, on the assumption that there 
will be savings downstream. The committee might 
want to give that issue a little poke to find out 
whether those savings will come on-stream. 

Michael Matheson: Indeed, in its evidence to 
the Finance Committee, SLAB said that although 
there would be initial set-up costs it expected to 
make savings further downstream. The Finance 
Committee is also unclear about the matter. 

Paul Burns: All other things being equal, if there 
are 30 witnesses in a High Court case that is 
transferred from the High Court to the sheriff court, 
there will still be 30 witnesses, a judge, 15 jurors, 
a procurator fiscal and a defence solicitor. All that 
will be missing will be Crown counsel and counsel 
for the defence. As a result, the savings seem to 
be focused on the provision of counsel. 

I tend to focus on the defence, because that is 
my background—I suppose that I should try to be 
more objective. Would the Crown be adequately 
represented in such cases? I do not want to be 
disrespectful to procurators fiscal in any way but, if 
it is currently thought necessary that Crown 
counsel should represent such cases in the higher 
forum, will there be any deterioration, or a 
perception of deterioration, if cases are transferred 
to sheriff courts? Indeed, the same applies to the 
other side of the table. That is a legitimate public 
matter. Otherwise, the question is: where will the 
savings come from? 

The Convener: That forms part of the overall 
question of the shift of work load from the High 
Court to the sheriff court. Although we have been 
told that counsel can still appear in the sheriff 
court, our advisor has suggested that we test the 
matter a little further to find out whether that is the 
reality. Indeed, ex-offenders were concerned that 
if, under the Bonomy proposals, cases were 

transferred to the sheriff court, the accused would 
not receive access to counsel. 

The matter derives from section 13 of the Crime 
and Punishment (Scotland) Act 1997. Extension of 
sheriffs’ sentencing powers from three to five 
years is only one part of the equation; the key 
point is that the business still has to be shifted. 
Until now, we have been told that that decision 
has already been taken because the provision is 
contained in the 1997 act. However, although that 
is technically correct, I hope that in its stage 1 
report the committee will agree to recommend that 
any impact of the decision to shift business as a 
result of the 1997 act will be scrutinised. 

We have not spent a great deal of time 
considering what would be the impact of shifting 
that business. We do not have evidence on the 
record from the Crown Office on that issue. There 
seems to be general consensus—at least, there is 
no dissent—that we should also call the Scottish 
Legal Aid Board to give evidence. We may take 
some evidence by correspondence, but in the 
coming weeks we will return to and focus on the 
question of the impact on the sheriff court. We can 
talk to the Procurators Fiscal Society about its 
view, but we may also want to ask the Crown 
Office back to the committee to focus on that 
issue. 

We will have all the written submissions 
shortly—the deadline is Friday. Something might 
interest members when they see the submissions. 
Members should notify us of any omissions in, or 
suggestions about, the evidence as quickly as 
possible. 

Finally, the date for the seminar to canvass the 
views of practitioners in the High Court has been 
set as Friday 9 January. We hope to record the 
session in some way, but it will give us a more 
informal way in which to talk to practitioners about 
the bill. The details have been sent to members by 
e-mail. 
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14th Meeting, 2003 (Session 2), 26 November 2003, Supplementary Written 
Evidence 

 
CORRESPONDENCE FROM THE SCOTTISH EXECUTIVE 

 
We agreed that it would be helpful if clarification of some of the issues raised in the evidence giving 
sessions relating to the above Bill were offered to the committee.  

Bail on breach of custody time limits 
 
We note that both ACPOS and Her Majesty’s Chief Inspector of Constabulary raise concerns that 
the accused will be automatically granted bail in the event of any breach of the custody time limits. 
The Bill provides for the first time that an accused person who is detained in custody has a right to 
be admitted to bail in the event that the custody time limits are not met. We have to see this against 
the present situation. If the 80 day time limit is breached at the minute the accused is released, 
without any bail conditions and becomes subject to the 12 month time limit. The bill provides that in 
that situation the accused has a right to be entitled to be admitted to bail. However, the prosecutor 
has a right to be heard on an application for an extension to the time limit before consideration is 
given to allowing bail. If bail is granted the accused is required to give an address to the court 
where any indictment may be served in the future – something he is not required to do if he is 
released at present. This we believe is a safeguard which is not in the present legislation. 

If the 110 day time limit is breached at the minute the accused is released from custody and is for 
ever free from prosecution on those charges. Lord Bonomy thought that this was a draconian 
remedy for what maybe merely a simple mathematical error in calculation. What the Bill seeks to 
achieve is that if the 110 day time limit (and the 140 day time limit if introduced) is breached then 
the accused should be entitled to be admitted to bail. This is not however, as suggested by HMIC, 
an automatic entitlement to bail. Again the Crown will require to be heard on any application for an 
extension to the time limit before bail is considered.  In the event that bail is granted then the 
accused will be subject to bail conditions, and more importantly, still be subject to trial on the 
charges within the 12 month time limit. 

We agree with HMIC when they say that when an accused person is first remanded in custody full 
consideration is given to each case and each  is decided on its own merits with due cognisance 
given to matters such as the seriousness of the crime and the likelihood of the accused absconding 
or interfering with witnesses. HMIC are of the opinion that the same criteria should apply if a time 
limit is breached. That of course will be for the judge to decide at the application for the extension 
and in addition he will no doubt take into account the reason for the breach of the time limit. What 
the bill seeks to achieve is a balance between the rights of the accused to a fair trial within 
reasonable time limits and the rights of the victims to expect that an accused once charged should 
stand trial rather than being freed on a technicality. We believe that the bill achieves that and builds 
in a safeguard that the accused may be considered for bail but before that is considered the Crown 
is given the opportunity to apply for an extension to the custody time limit. We have supplied you 
with numbers of applications to extend the custody time limit and the numbers granted for the years 
200-2002.  We would hope that the number of applications will reduce as a result of the additional 
time given to parties to prepare.  However, we feel that HMIC has perhaps overstated the position 
when he seems to imply that accused persons will be granted bail automatically.  

Court Accommodation 
 
In reviewing the Official Record we saw that at the session on the 14th January during the evidence 
of Professor Cook and Christine Vallely (Official Report 14th Jan. col.476) the Convener mentions 
that there is no specific measure in the Bill to prevent the witnesses meeting with the accused. The 
context was, as you can see, in relation to court accommodation. Professor Cook in reply points 
out the difficulties that exist in her experience with courtroom accommodation. We have similar 
difficulties. 

This was an area looked at by the Bill Team and was referred to in the White Paper which 
preceded the Bill. These points are covered in some detail in chapter 9 of the White Paper and the 
problems with old listed buildings. The view was that rather than focussing on the accused, any 
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spare capacity within existing court buildings should be used for the benefit of victims, their families 
and vulnerable witnesses. None the less we felt that it was important to find a mechanism to 
minimise the anxiety caused to victims and witnesses when they meet the accused and/or his 
friends and supporters. Our solution is contained within the Bill at S72A (8). The provision provides 
that the preliminary hearing judge must review the existing bail conditions and, if appropriate, fix 
bail on different conditions. This would allow the preliminary hearing judge to make it a condition of 
bail that the accused should attend court at a time different from that of the witnesses or whatever 
is necessary to meet the needs of an individual case. This could go some way to preventing the 
‘running the gauntlet ‘scenario mentioned by Professor Cook. Unfortunately not much in practical 
terms can be done about supporters of the accused. The provision of court room accommodation 
for accused or amending bail orders will not affect them. The fact of the matter is that unless there 
is two sources of evidence that identify them as intimidating a witness there is not much that can be 
done in practical terms. 

The approach adopted in the Bill recognises that all cases are different and not all have witness 
intimidation issues e.g. many drugs cases have no civilian witnesses. It also allows the court to be 
appraised of any concerns that have developed since the original bail order was granted and to 
take whatever steps are necessary to avoid victims and witnesses encountering difficulties on the 
day of the trial.   

Section 14 Bail Conditions: Remote Monitoring Of Restrictions On Movement  
 
Section 14 (Bail conditions: remote monitoring of restrictions on movements) of the bill provides the 
court with the power to impose a remote monitoring condition of a bail order if following an 
application by a person who has been refused bail the court  considers that the imposition of the 
condition would enable it to admit the person to bail. 

The Scottish Executive notes the points raised in written and oral evidence to the Justice 1 
Committee by Her Majesty’s Chief Inspector of Constabulary the Association of Chief Police 
Officers, the Association of Scottish Police Superintendents, the Scottish Police Federation, Victim 
Support Scotland and SACRO. These are dealt with below: 

Her Majesty’s Chief Inspector of Constabulary and the Association of Chief Police Officers 
made the point: 
 

• that electronic monitoring as a bail condition could be confused with a restriction of liberty 
order, leading to wrongful arrest and 

• The breach process for an electronic monitoring condition should be the same as that for a 
restriction of liberty order. 

 
Unlike proposals for electronic monitoring of a condition of bail: 

A restriction of liberty order is a community disposal imposed by the court following conviction. 
Breach of a restriction of liberty order is not an offence but a breach of the order therefore the 
breach is notified directly to the court who decide what action should be taken. There is no police 
involvement in the management/enforcement of restriction of liberty orders unless a warrant for 
arrest is issued.     

 Electronic monitoring of a bail condition will be no different to any other bail condition in that 
breach of any bail condition is an offence which must in the first instance be dealt with by the police 
under section 28 of the Criminal Procedure (Scotland) Act 1995. Section 28 provides that a 
constable may arrest an accused without warrant who has been released on bail where the 
constable has reasonable grounds for suspecting that the accused has broken, is breaking, or is 
likely to break any condition imposed on his bail.  
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Guidance and training 
 
The Executive agrees with the police associations that those agencies involved will require 
guidance, training and awareness of the issues. It is our intention to develop the detailed guidance 
and information which will form the basis of the pilot in consultation with those agencies. 

Demands on police 
 
In oral evidence to the Committee on the 10 December 2003 the police associations represented 
raised the issue of increased demands on the police in following up breaches. 

In developing the proposals the Executive took into account the need to ensure that electronic 
monitoring conditions were properly targeted to the  small number of cases where monitoring would 
provide the degree of additional security sufficient to allow someone who would otherwise be 
remanded to remain in the community.  

The court will still apply the same level of consideration to the application for bail with the addition 
of an electronic monitoring condition as it would with any bail application, taking into account the 
right of both the applicant and the prosecutor to be heard. 

Electronic Monitoring will let the police know quickly if there is a breach and there is likely to be 
some expectation from the court for an early response. However, the pilots will involve close 
consultation with the police and the judiciary will consider appropriate timescales for responses, but 
as with breach of any other bail condition, the ultimate decision to respond must lie with the police 
taking into account other operational priorities?  

Victim Support Scotland suggested that the option of using remote monitoring might more 
usefully be added to the additional conditions of bail which a court can impose at first instance and 
that the  proposal which extends the availability of bail with specific application to those cases 
which would otherwise result in a custodial remand should be approached with some caution. 

The provisions are targeted to ensure that those who would otherwise have been remanded can 
apply for bail. The provisions respond to the views of the consultation on the Future Use of 
Electronic Monitoring in Scotland (2000) which generally supported the introduction of monitoring 
on bail but warned that it should be targeted to the small number of cases where monitoring would 
provide the degree of additional security sufficient to allow someone who would otherwise be 
remanded to remain in the community.   

Evidence from Home Office trials also suggested that bail had been used in place of custodial 
remand for some but that it had also been used as an additional bail condition for others. The 
evaluation recommended that a mechanism should be put in place to prevent tagging becoming an 
additional bail condition and to ensure that it was only used as an alternative to custodial remand. 
The bill provisions are intended to satisfy this test. 

In cases at first instance the court has the power to refuse bail if it considers that there are 
circumstances which would warrant it. Additionally, Sections 22A, 32 and 112A of the Criminal 
Procedure (Scotland) Act 1995 provide for the Prosecutor to be heard or appeal against 
determination to grant bail at first instance or review. In considering bail the court will take into 
account circumstances surrounding the case and the information form the Prosecutor. If the court 
refuses bail the onus is then on the applicant to apply for consideration of bail with the addition of 
remote monitoring of compliance with conditions set by the court. Again, the Prosecutor has the 
right to be heard before the court makes a decision on this application. 

SACRO raised the point that electronic monitoring on bail should be a condition of a bail 
supervision order rather than a standalone measure.  

The bill provisions provide the court with the power to impose a remote monitoring condition if it 
considers that the imposition of the condition would then allow it to admit the person to bail. The 
provisions are intended as an additional measure and do not prevent the court adding other 
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conditions, such as bail supervision. It does not however make this mandatory since bail 
supervision is not a mandatory condition in other circumstances.   

Instead, the court has the discretion to tailor bail packages to the circumstances of the accused 
where it is considered necessary and appropriate.  The pilot will allow the court to impose an 
electronic monitoring condition with a condition of bail supervision and one of the objectives of the 
evaluation of the pilots will be to give consideration to the usefulness of electronic monitoring used 
in combination with other conditions, including bail supervision. 

110 Day Time Limit In Custody Cases 
 
The trial of an accused person in custody requires to commence within 110 days of his full 
committal for trial. If that time limit can not be met then a judge of the High Court may on an 
application made to him extend that period. As the trial must commence within 110 days the 
application is to extend that period so that it expires on a date later than the actual 110th day.  

For example – an accused is in custody and his 110 day is due to expire on (say) 1 August 2003. It 
is obvious that the time limit can not be met and an application is made to the court to extend the 
period by a period of two months.  The application is granted. The court order will be to extend the 
period contained in Section 65(4) (b) of the 1995 Act (110 days) so that the 110 daytime limit will 
now expire on 1 October 2003. 

The reality of the situation is that the accused is detained in custody for an additional two months.  
However, as the statute says that the trial must commence within 110 days an extended or artificial 
110 day time limit has to be created regardless of the actual number of days from full committal to 
the expiry of the extension as granted. 

Moira Ramage  
Criminal Procedure Bill Team Leader 
Scottish Executive 
3 February 2004 

 
CORRESPONDENCE FROM THE SCOTTISH EXECUTIVE 

 
Custody Case New Provisions: Expected Typical Case 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

1ST JANUARY 
• Arrested tonight for Murder 
• To appear before the Sheriff tomorrow 

2ND JANUARY 
• Appeared before Sheriff 
• PF has further inquiries 
• Remanded for further examination for 7 days [Bail refused] 

9TH JANUARY 
• Fully committed for trial 
• Sheriff refused bail – must get my indictment by the 80th day or I’m entitled to bail. 

23RD JANUARY 
• Lawyer received provisional list of witnesses (re-enforced by protocol) 
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Laura Weedon 
Criminal Procedure Bill Team Member 
Scottish Executive 
21 January 2004 

29TH JANUARY 
• Lawyer received Crown witness statements today (protocol) 
• Has already precognosed some witnesses from the provisional list 

29TH MARCH – 80TH DAY 
• Received my indictment today 
• Must be a preliminary hearing by 110th day (28th April) or I’m entitled to bail 
• Lawyer only has 1 forensic report to see 

5TH APRIL - 87TH DAY 
• Lawyer visited PF office for remaining copy productions 
• Lawyer now has everything and we have instructed our own expert 

20 MAY - 102ND DAY 
• Lawyer sent my special defences to court (7 days before preliminary hearing) 
• Lawyer intimated my witnesses to the Crown 

24TH MAY - 105TH DAY 
• Lawyer met with prosecution to discuss case 

27TH MAY - 108TH DAY 
• Lawyer prepared and submitted a note to the court about the meeting. 

28 APRIL – 110TH DAY 
• Appeared at Glasgow High Court 
• Preliminary hearing was held 
• Took about an hour to go through all the details 
• Confirmed my plea of not guilty 
• Trial is on 19 May (131st Day) when my Advocate is available. 

19th MAY – 131ST DAY 
• Trial begins. 
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CORRESPONDENCE FROM THE CROWN OFFICE AND PROCURATOR FISCAL SERVICE 

 
Thank you for your letter of 3 December.  May I firstly apologise for the delay in responding? 

As outlined in the Financial Memorandum, the Crown Office and Procurator Fiscal Service have 
identified non-recurrent costs of £250,000 for the first two years of the reformed High Court system. 
The planning assumption used in the preparation of the memorandum, which was based on 
calculations completed by SCS, was that the additional procedures would, in effect, require two 
additional courts.  Accordingly, the figure of £250,000 represents the cost of two additional 
Advocate Deputes who will prepare for, and conduct, the managed meetings and preliminary 
hearings.  This figure also includes the cost of providing both administrative and legal support for 
the Deputes during the new procedures. 

As the committee has previously heard, if the Sheriffs’ sentencing powers were to be increased, it 
is anticipated that around 20% of cases currently dealt with by the High Court could be dealt with 
by the Sheriff Court.  It is anticipated that this change will present resource savings principally 
because High Court cases are more expensive to bring to court.  There is an additional “layer” in 
preparation terms, being the detailed involvement of Crown Counsel in the marking, preparing and 
prosecution of these cases and the additional legal and administrative support required for that.  
Sheriff and Jury cases are indicted and prosecuted at local level and new arrangements for 
marking these cases following the COPFS QPRU report mean that Crown Counsel are no longer 
routinely involved in that process. 

In addition we anticipate some scope for savings at least in the shorter term, because High Court 
cases are far more likely to reach a trial diet and thereafter more likely to proceed to trial than 
Sheriff and Jury cases.  The most recent figures available show that for the year 2002/03, 43% of 
cases were concluded before the trial diet in the Sheriff and Jury court, which can be contrasted 
with the 3% of High Court cases.  For that period 36% of High Court cases were concluded after a 
trial, compared with 24% of Sheriff and Jury cases.  The possibility of savings depends, of course, 
on the cases transferring to the Sheriff and Jury court concluding in the same pattern as existing 
Sheriff and Jury cases, which may not be the case in practice. 

You ask what types of offences will be marked for prosecution in the Sheriff Court.  In June and 
July 2002, we carried out an assessment of cases that may be suitable for prosecution in the 
Sheriff and Jury court. 55% of these cases involved drug trafficking, 24% involved assault and 
robbery and 12% assault to severe injury.  As I am sure you will appreciate, these are all types of 
offences that Procurator Fiscal Deputes are well experienced in prosecuting at present.  I should 
stress that the decision as to the appropriate forum for any case requires an assessment of the full 
facts and circumstances of the case, which will include the accused’s previous convictions, the 
background to, and nature of, the offence itself and also the views and sensitivities of the victim.  
Clearly, the anticipated sentence will also form an important part of this decision. 

Morag McLaughlin 
Head of Policy Group 
Crown Office and Procurator Fiscal Service 
22 January 2004 

 
 
 SUPPLEMENTARY SUBMISSION FROM ELAINE SAMUEL 

 
Many thanks for your note of 3 December following my evidence to the Justice 1 Committee 
meeting of 26 November. 

Research on changes over 5 years to the type of cases indicted into the High Court and their 
impact of trials was actually undertaken in Spring 2002.  I just did not have the figures to hand at 
the meeting of 26 November. 

I have taken some excerpts from the research which are most relevant to the question you have 
raised. As you will see, though the number of indictments rose by 23% between 1995 and 2001, 
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the number of trials appears to have remained the same. This is partly because there was a lower 
propensity to put the Crown to the test amongst all cases (except sexual assault cases). It is mainly 
due, however, to the fact that the highest number and increase in indictments were amongst cases 
where drugs featured as the main charge. There was propensity to go to trial in drugs related cases 
in 1995. This was even lower (only 1 in 5 cases) in 2001. 

 
Extracts from the BOOK OF ADJOURNAL RESEARCH 

 1995 AND 2001 
  

ELAINE SAMUEL 29 July 2002 
 

INTRODUCTION  
 

METHODS 
Selection of samples 
Three samples of indictments were selected for study. Cases indicted into the High Court in 2001 
were compared with 1995 by examining the first 25% (303) of indictments disposed of by the High 
Court in 1995 with the first 25% (365) indictments registered in the High Court in 2001. Both 
samples reflect indictments dealt with at the beginning of the calendar year and were selected to 
ensure comparability. A further 25% sample of 365 indictments, registered at the end of 2001, was 
later taken in order to confirm some of the more vivid/ significant findings of the first 2001 sample. 
The indictments examined in the research constitute 25% of all indictments disposed of in 1995 
(1195 in total) and 50% of all indictments registered in 2001 (1468 in total). 
 
Collection of information 
Information was collected from the Book of Adjournal for 1995 and 2001 (Sample I) on the 
following: number of accused per indictment, bail status of accused, main charge, productions 
lodged, witnesses cited and giving evidence, police witnesses cited and giving evidence, 
productions listed and witnesses cited under Section 67, outcome, length of trial, sentences, 
adjournments and extensions to the time bar. Only information on trials, productions, witnesses, 
adjournments and extensions was collected for the second sample in 2001 (Sample II).   
 
FINDINGS 
Research findings are divided into 4 sections: those relating to accused persons (I), indictments 
(II), adjournments (III), statutory time limits and extensions (IV). 
 
The following has been extracted from Part II of this research as relevant to the issue now 
raised by the Justice Committee, viz. the contribution of changes to the number and type of 
indictments on the business of the High Court and, in particular, on the frequency of trials 
held. 
 

II.  CASES INDICTED INTO THE HIGH COURT 
 
 
2. 1  High Court indictments and main charge 
 
The research presents a breakdown of High Court indictments by main charge. Despite a 
large increase in the number of indictments registered in 1995 and 2001, only indictments 
for drugs related charges showed a large and consistent increase between 1995 and 2001  
 
The 1995 and 2001 samples of High Court indictments were examined for main charges and their 
distribution.  These are important figures since no records are kept (neither by the Crown, SCS nor 
the Justiciary Office) of the breakdown of High Court indictments by main charge. Official 
statistics refer to persons accused by main charge, rather than indictments. This cannot tell us 
much about the business of the High Court. (The figures presented here are based on one 25% 
sample of cases indicted into the High Court in 1995 and two 25% samples of cases indictments 
into the High Court in 2001). 
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Table 2.1  Main charge and indictments, 1995 and 2001(Samples I and II) 
 
      1995          2001(Sample I)     2001 (Sample II) 
Main charge No.  %        No.   %              No.   % 
Homicide 30 10 32 9  36 10 
Serious assault 67 22 64 18  76 21 
Sexual assault 38 13 57 16  44 12 
Drugs 64 21 104 29  116 32 
Robbery 83 27 85 23  61 17 
Other 21 7 23 6  32 8 
Total 303 100 365 101*  365 100 
*Percentages rounded to the nearest whole number 
 
In the 1995 sample, robbery was the main charge in over one quarter (27%) of all indictments. 
Serious assault and drugs were the main charges in 22% and 21% of all indictments respectively, 
while sexual assault and homicide were the main charges in 13% and 10% of all indictments 
respectively. In 2001 (Sample I), drug related crimes were the main charge in well over one quarter 
(29%) of the indictments, and they comprised an even higher proportion of all indictments in 
Sample II (32%).  Indictments for sexual assault rose from 13% to 16% of High Court indictments in 
2001 (Sample I), though fell back to 12% in Sample II.  Indictments for robbery fell from 27% of 
indictments in 1995 to 23% and 17% in 2001 (Sample I and II respectively). 
 
The Justiciary Office recorded 1468 indictments registered in 2001, compared with 1195 
indictments in 1995, a rise of 23% in indictments registered. Our 25% samples of 1995 and 
2001 indictments show interesting differences in the rate of increase between indictments. Despite 
a 21% increase in the sample size between 1995 and 2001, the actual number of homicide, 
serious assault, and 'other' High Court indictments hardly appears to have changed between 1995 
and 2001.  On the other hand, the actual number of sexual assault indictments showed a marked 
increase- increasing between 1995 and 2001 by 50% (Sample 1) and 16% (Sample II). However, 
the most marked increase was amongst drugs-related indictments.  Between 1995 and 2001, the 
actual number of cases indicted into the High Court where drugs offences comprised the 
main charge rose by 63% (Sample I) and 81% (Sample II), an average of 72%. 
 
2.13  Trials 
 
The likelihood of indictments going to trial dropped from 37% of all indictments in 1995 to 
30% in 2001 (32% of indictments in Sample I and 27% in Sample II). Though the number of 
indictments registered in the High Court in 2001 was 23% higher than 1995, no more trials 
were generated by indictments registered in 2001 than 1995. Thus, any increased pressure 
on the High Court cannot be attributed to an increase in the number of trials. 
 
The likelihood of going to trial was lower in 2001 than 1995, with more than one third (37%) of the 
1995 sample going to trial compared with 30% in 2001 (32% in Sample I and 27% in Sample II). At 
the same time, there was an increase in the proportion of indictments that which went straight to 
plea between 1995 and 2001 (from 52% in 1995 to 56% in 2001, Sample I) 1. This downward 
trend in the propensity to put the Crown to test was also identified in the Justiciary Office 
Records (see Information from Justiciary Office Records, p. 1, Table 1).  
 
Table 2.13   Indictments going to trial, 1995 and 2001  
 
       1995  2001 (Sample I) 2001(Sample II) 
    No %  No %  No % 
Trial 113 37 117 32 99 27 
Plea 159 52 206 56 Not differentiated 
Other/DPLT/not called 31 11   42 12 in Sample II 
Total 303 100 365 100 365 100 
 

                                            
1.  Indictments ending in pleas that were obtained during the course of a trial were recorded as 
indictments going to trial. Only indictments going to trial were recorded in collecting Sample II data.  
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Though the number of indictments registered in 2001 was 23% higher than 1995 (1,468 
indictments registered in 2001 compared with 1,195 indictments in 1995), there was little change in 
the actual number of indictments going to trial in the High Court in 2001. This was because the 
23% rise in the number of indictments registered between 1995 and 2001 was offset by a decline in 
the likelihood of going to trial. Extrapolating from these findings and samples of 25%, there are 
likely to have been approximately 440 High Court trials produced by indictments registered in 1995 
compared with 432 trials produced by indictments registered in 2001. Therefore, if there is greater 
pressure on the High Court in 2001 compared with 1995, it is not because the number of trials has 
increased. 
 
2.14   Trials and main charge 
 
All indictments were less likely to go to trial in 2001 than 1995, except for indictments on 
sexual assault charges, which showed a strong increase.  Indeed, in 2001, a greater 
proportion of sexual assault cases went to trial than indictments for homicide. Indictments 
on drugs related charges and robbery were least likely to go to trial. In 2001, only 1 in 5  
drugs related indictments went to trial . Though the number of drugs related indictments 
increased dramatically in the High Court between 1995 and 2001 (see  2.1), these 
indictments do not appear to have generated any increase in the number of trials held in the 
High Court. 
 
Going to trial was related to main charge. 
 
Table 2.14  Indictments going to trial by main charge, 1995 and 2001 
 
           1995  2001 (Sample I) 2001(Sample II) 
Main charge        No   %       No.  %  No.  % 
Homicide  100% 18 60 17 53 14 39 
Serious assault  100% 29 43 19 30 23 30 
Sexual assault  100% 16 42 39 68 21 47 
Drugs  100% 20 31 22 21 24 21 
Robbery  100% 25 30 17 20 10 16 
 
Homicide indictments were most likely (60%) to go to trial in 1995, though they were less likely to 
go to trial in 2001 (53% and 39% in Samples I and II respectively). Indictments on drugs and 
robbery charges were least likely to go to trial in 1995. Trials decreased from 31% of indictments 
on drugs charges in 1995 to 21% in 2001 (Sample I and II).  Trials decreased from 30% of 
indictments on robbery charges in 1995 sample, to 20% in 2001 (Sample I) and 16% (Sample II).  
The likelihood of going to trial also decreased amongst indictments for serious assault, from 43% in 
1995 to 30% (Samples I and II) in 2001. Only amongst indictments for sexual assault did the 
likelihood of going to trial rise between 1995 and 2001: in 2001, more than half (58%) of all 
indictments for sexual assault went to trial (68% in Sample I and 47% in Sample II) compared with 
42% in 1995. 
 
The observed overall decrease in indictments going to trial (from 37% in 1995 to 30% in 2001) is 
partly due to a decrease in the likelihood of homicide, serious assault and robbery indictments 
going to trial. The contribution of drugs related charges to the overall number of trials and 
overall likelihood of going to trial is more complex. There was an increase of between 63% 
(Sample 1) and 81% (Sample II) in drugs-related indictments between 1995 and 2001. At the same 
time, the likelihood of drugs related indictments going to trial decreased from 31% (of 64 
indictments) in our 1995 sample to 21% (of 220 indictments) in 2001(Samples I and II). This 
produced 20 trials in 1995 and 22/24 trials in 2001 (Samples I/II).  Thus, though there was a 
dramatic rise in drugs related indictments into the High Court between 1995 and 2001, this made 
little impact on the actual number of drugs-related trials conducted in the High Court, At the 
same time, it contributed to the decreasing proportion of all indictments going to trial.  
 
Sexual assault indictments were 50% higher in 2001 than in 1995, and the likelihood of going to 
trial also rose from 42% (of 38 indictments) in 1995 to 68% (of 57 indictments) in Sample I and 
47% (of 44 indictments) in Sample II, in 2001. In our 1995 and 2001 samples, the number of trials 
amongst sexual assault indictments rose from 16 to 39 (Sample I) and 21 (Sample II).  
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The contribution of different charges to a decrease in the trial rate between 1995 and 2001 can 
now be summarised. Altogether, there was a 15% fall in the likelihood of going to trial between 
1995 and 2001. However, the actual number of indictments going to trial showed little change 
between these years since the number of indictments into the High Court had increased by 23%. 
The increased number of indictments on drugs related charges in 2001 was offset by their low 
propensity to go to trial and their decreasing likelihood of going to trial between 1995 and 2001. 
The increased number of indictments on sexual assault charges and their increased likelihood of 
going to trial was more than compensated for by the decreasing proportion of indictments for 
homicide, serious assault and robbery between 1995 and 2001, and their decreasing likelihood of 
going to trial. 
 
Elaine Samuel 
School of Social and Political Studies 
University of Edinburgh  
30 December 2003 
 

15th Meeting, 2003 (Session 2), 3 December 2003, Written Evidence 

SUBMISSION FROM THE LAW SOCIETY OF SCOTLAND 

The Criminal Law Committee of the Law Society of Scotland (“the Committee”) welcomes the 
opportunity of commenting on the Criminal Procedure (Amendment) (Scotland) Bill and supports 
the Scottish Executive’s efforts to improve the efficiency and effectiveness of the High Court of 
Justiciary.   

The Policy Memorandum clearly sets out the objectives of the Bill.  It states that in reforming the 
operation of the High Court, “the provisions are designed to introduce greater certainty into High 
Court proceedings and help develop a culture of a more managed system with emphasis on better 
communication between the Crown and the defence and earlier preparation by both parties”2.   

To achieve these policy objectives, the bill  

(i) places an obligation on parties to lodge a written record with the Clerk of Justiciary of 
their state of preparation in regard to cases; 

(ii) creates a new preliminary hearing in the High Court to ensure that all pre-trial issues 
are dealt with in advance of the trial diet; and 

(iii) requires the court to take into account the stage in proceedings at which the accused 
has indicated his or her intention to plead guilty and the circumstances in which that 
plea was tendered. 

 
Early Disclosure of Information 

 The Committee believes that the effectiveness of these proposals in operation will depend on 
whether the principle of early disclosure of information, as originally canvassed by Lord Bonomy3, 
is introduced into legislation.  To discharge the professional duties resulting from the statutory 
requirements referred to above, the accused’s legal representative must at an early stage in 
proceedings be in possession of sufficient information to assess the strengths and weaknesses of 
the prosecution case.  This can be seen from the following:- 

(i) Early Pleas of Guilty - Section 17 of the Bill amends section 1964 of the Criminal 
Procedure (Sc) Act 1995 (“the 1995 Act”).  The effect of this is to require the judge to 
take into account in passing sentence the stage at which the accused has pled guilty.  
The policy document states that it “is the intention of the Bill that early and more 
thorough case preparation by the defence should result in more accused persons and 

                                            
2 Policy Memorandum, page 1, paragraph 2  
3 At Recommendation 2 
4 (Sentence following plea of guilty) 
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their legal advisers being ready at the preliminary hearing stage to take a decision as 
to whether to plead guilty rather than plead not guilty and proceed to trial”.  This 
statement would appear to be based on an understanding that preparation will take 
place at an earlier stage.  However, the Bill makes no reference to disclosure of Crown 
statements and places no obligation on the Crown to provide the defence with this 
information.   

 
(ii) The Written Record - The accused’s legal representative must have sufficient 

information about the prosecution case to be in a position to advise the accused, take 
instructions and complete a written record in terms of section 2 of the Bill. 

 
(iii)  Preliminary Hearings - To have a system of effective preliminary hearings, parties 

ought to be in a position to address certain preliminary issues, ascertain which 
witnesses will be relevant, what evidence can be agreed and whether there are any 
preliminary notices, which require to be disposed of.  To discharge these 
responsibilities, legal representatives will require to be in possession of full information 
about the circumstances of the case. 

 
Paragraph 16(d) of the Schedule to the Bill also places a duty on the accused to lodge 
written notice of any witness or production, (not already on the indictment) to be led by 
him in evidence, at least 7 clear days before the preliminary hearing.  Unless there is a 
system of early disclosure, the Committee would question whether the defence will be 
in a position to comply with this statutory duty. 

 
The concept of disclosure is therefore central to implementation of the proposals contained in the 
Bill. 

The Policy Memorandum makes it clear that the proposals are regarded as inter-dependant and 
that removing one element would considerably weaken the Bill as a whole.5  However, the 
inclusion of the principle of disclosure would, in the Committee’s view, strengthen the Bill and could 
have considerable benefits.   

Article 6(3) of the European Convention on Human rights (“ECHR”) enshrines the accused’s right 
“to have adequate time and facilities for the preparation of the defence”.  The cornerstone of 
professional preparation by the defence is careful and thorough investigation of the prosecution 
case.  Precognition is the principle tool in the process.  It is important that the rights of the accused 
to investigate properly the prosecution case are not compromised. 

However, there are situations in which the disclosure to the defence of witness statements taken by 
the police would obviate the need for defence precognition.  Statements of witnesses speaking to 
formal evidence and of those witnesses living abroad may be sufficient to enable the defence to 
prepare the case without further precognition.   

Article 13 of the Society’s Code of Conduct for Criminal Work recommends that in cases involving 
more than one accused, efforts should be made by solicitors to avoid multiple precognition of 
civilian witnesses.  In these cases, liaison between solicitors can result in witnesses only having to 
attend one session rather than a number of separate sessions.  Routine disclosure of statements 
could facilitate this process and ensure that precognition is focussed. 

The situation that exists in England and Wales involves disclosure to the defence of all statements 
taken.  The Committee believes that if this type of approach were adopted in Scotland, it would be 
of considerable benefit; precognition would focus on material issues of the case; a frequent cause 
of motions to adjourn would be removed; and witnesses would be less inconvenienced.  Such a 
change could also result in savings to the public purse from a variety of sources, including time 
saved by witnesses (for example, police officers, forensic scientists, doctors and other witnesses) 
who may not require to be precognosced and whose evidence may be capable of agreement at an 
earlier stage. 
                                            
5 Policy memorandum, Page 2, Paragraph 4. 
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The adoption of a system of timetabled disclosure to the defence of Crown statements and the 
early provision of copy productions would, in the Committee’s view, complement the proposals 
already in the bill and assist in improving the efficiency and cost effectiveness of High Court 
proceedings. 

Section 1 - Preliminary Hearings 

The Committee welcomes the introduction of mandatory preliminary hearings in the High Court and 
the consequential changes to section 676 of the 1995 Act.  These changes should assist in 
providing greater certainty in the conduct of proceedings.  The current uncertainty in the 
programming of cases can be a cause of stress and anxiety to all involved in the criminal justice 
system.   

Victims, witnesses and in some cases relatives of victims or of the deceased, prepare themselves 
for cases proceeding on a scheduled date.  Postponement can result in unnecessary upset and 
further trauma. 

Those accused of crime have an interest in knowing when the case will proceed.  Counsel and 
solicitors want to operate a diary system in which there can be a degree of certainty as to what 
cases are going to call, when they will call and where they will call.   

The service of section 67 notices7, even after a sitting has commenced, is not unusual and can 
result in cases having to be adjourned.  If crucial evidence is submitted late by the prosecution, 
then the defence will require to be given time to investigate it fully before proceeding to trial.   

However, under the Bill, the requirement to lodge lists of witnesses and productions, which are not 
already on the indictment, 7 clear days before the preliminary hearing means that the court should 
now be in a position to determine whether parties are fully prepared for trial. 

The new section 72A provides that the court will only appoint a trial diet if it considers that the case 
would be likely to proceed to trial.  This should reduce the potential for adjournment of cases and 
assist in removing the uncertainty about when the trial will proceed. 

The Committee is, however, concerned about the practical effect of section 1(3) of the Bill.  This 
section introduces a new section 72(9) into the 1995 Act, to allow the court to defer a decision 
about an issue raised at a preliminary hearing to a further preliminary diet to take place before the 
trial diet.  The difficulty with this subsection is that it could allow a trial diet to be set in 
circumstances when all relevant preliminary matters have not been dealt with by the court.  This 
could lead to a situation where trial diets have to be adjourned at a late stage and witnesses 
cancelled, thereby continuing the problem of “churning”8 which has been identified in the current 
system.  The Committee would therefore recommend that the trial diet is only set once all matters 
at the preliminary diet have been resolved. 

Section 2 – Written record of the state of preparation in certain cases. 

The Committee recognises that one of the perceived problems with the current system is lack of 
communication between the prosecution and the defence.  Section 2 seeks to rectify this by 
providing for the preparation by the prosecution and the defence of a written record of the state of 
preparation of their cases.  The written record must be lodged jointly not less than two days before 
the preliminary hearing in the High Court. 

Whilst there may be some merit in the preparation of such records, the Committee is concerned 
that the type of information which is to be contained in the written record is not stated on the face of 
                                            
6 (Witnesses) 
7 Section 67 notices intimate the details of late witnesses or productions which may be used in 
evidence at the trial by the prosecution.  
8 “Churning of cases” is referred to in Lord Bonomy’s report, “Improving Practice 2002:Review of 
the Practices and Procedures of the High Court of Justiciary”, Page 11, Paragraph 4.4.  The term is 
used to describe the repeated adjournment of cases in the High Court. 
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the Bill but is rather to be prescribed by Act of Adjournal.  The nature of the information which is to 
be included in the record is central to this provision.   

The Committee would also question upon whom the obligation to lodge the written record lies.  The 
section refers to the fact that the record will be lodged jointly by the prosecutor and the accused’s 
legal representative.  The definition of “the accused’s legal representative” in subsection (6) is 
given in the alternative.  The duty to lodge the record could therefore rest with the prosecutor and 
the solicitor, or the solicitor advocate, or counsel.  If the provision is to be effective, then the 
obligation should be clearly framed and parties should be aware of the extent of their duties.   

The Committee also has some reservations about the imposition of a statutory obligation to lodge 
the report jointly.  There may be situations in which parties, particularly where there are multiple 
accused, will not be able to agree the terms of such a report. How are such cases to be resolved?  
It is also unclear from the Bill whether one report will be submitted in cases where there are 
multiple accused or whether separate reports should be agreed.   

To alleviate these difficulties, provision could be made for the submission of separate reports on 
the state of preparation.  The Committee would suggest that the solicitor could draft a written 
record confirming that he or she has consulted with the prosecution in respect of specified matters; 
that he or she has prepared a note on the preparation of the defence for counsel; and that this note 
has been approved by counsel.  Counsel could then endorse the note, confirming that he or she 
had seen the note on the extent of preparation; that he or she is satisfied that all relevant 
preparations have been completed; and confirming his or her availability for the trial.  A similar note 
would be lodged by the prosecution.   

To ensure that these reports and subsequently the preliminary hearings are meaningful, both the 
prosecution and the defence should be available to meet in advance of the preliminary hearing to 
discuss the case. This would ensure that the necessary degree of communication takes place, 
whilst preserving the independence of the parties involved. 

In dealing with the issue of communication, consideration should be given to developing e-
communication between the prosecution and the defence.  Non-confidential information such as 
copy indictments and lists of witnesses could be made available to solicitors on the Crown Office 
and Procurator Fiscal Service (“COPFS”) website.  An encrypted system could be put in place to 
ensure that only those solicitors entitled to access this information would be able to do so.  Such 
facilities would alleviate the need for defence solicitors to contact the COPFS for routine enquiries; 
ensure that important information for the case is available at an early stage and thereby ensure 
greater efficiency within the system.  

Section 5 – Engagement, dismissal and withdrawal of solicitor representing accused 

Section 5 introduces a new section 72F9 into the 1995 Act and places an obligation on a solicitor to 
inform the court and the prosecution when he or she is engaged to act, is dismissed or withdraws 
from acting in a High Court case.  The duties contained in this section currently only apply to a 
solicitor.  The Committee believes that these duties should extend to solicitor advocates and 
counsel also. 

Section 9 – Time Limits 

Section 9 of the bill amends section 6510 of the 1995 Act which contains the time limits for 
proceedings on indictment in the High Court and sheriff court.          

(a) Bail Cases. 

Section 9(2) provides that where an indictment has been served on the accused for proceedings in 
the High Court, a preliminary hearing must commence within 11 months of his or her first 
appearance on petition.   
                                            
9 (Engagement, Dismissal and Withdrawal of solicitor representing accused in High Court cases) 
10 (Prevention of Delay in Trials) 
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At paragraph 9.14 of his report11, Lord Bonomy commented that it would help greatly in the 
programming of more predictable trial diets if the court staff responsible for programming the diets 
had a greater latitude of time in which to allocate trials when the accused is on bail.  A window of 
three months prior to the expiry of the twelve month deadline was thought to be sufficient to 
introduce greater flexibility into the programming.  The Committee agrees with this analysis and 
favours the adoption of a nine rather than an eleven month time limit in bail cases.   

(b) Custody Cases. 

Section 9(5) extends the custody time limits from 110 days to 140 days.  The Committee is not in 
favour of the proposed extension of this time limit, although it does recognise that compelling 
reasons can be given for extensions in particular cases and in particular types of cases.   

Some cases are now more complex involving the submission of material for forensic analysis and 
also for DNA analysis.  The forensic science laboratories are under a great deal of pressure to 
produce reports within strict time limits.  It is important to distinguish between time pressures that 
are intrinsic to the particular forensic procedure, for example, DNA analysis and those that are 
attributable to lack of resources resulting in periods of delay before the items are analysed or even 
sent for analysis.  However, it is clear from Lord Bonomy’s report that the majority of cases do not 
appear to have these exceptional features12.  The Crown should be in a position to identify cases 
that do have exceptional features at an early stage in the petition procedure.  For example, by the 
40th day after Full Committal, it may be possible for the Crown to indicate to the defence that the 
degree of preparation involved in a particular custody case is exceptional and that an extension of 
the time limit will be necessary.  The Crown could, at that stage, allocate the case to a senior 
prosecutor to oversee its preparation and apply to the court for an extension of the time limit on 
cause shown, specifying the reasons for this.  

In bringing these cases to the attention of the court, the Crown could also present a timetabled plan 
outlining the intended progress of the case.  This could be intimated to the defence and third 
parties, such as forensic scientists, thereby providing clearly identifiable timescales to which all 
parties can work.  This procedure would be sufficient to address the particular difficulties arising out 
of such cases and would provide certainty in the system for those victims and witnesses who are 
waiting to give evidence at the trial as well as for the accused.  

Such a system would appear to complement the arrangements which the COPFS has recently 
introduced to identify serious, complex and sensitive cases at an early stage and allocate them to a 
nominated prosecutor for preparation13. 

 It is the experience of the practitioners on the Committee that the majority of custody cases are 
taken to the time limit.  Lord Bonomy’s report acknowledges that even in bail cases, which allow a 
deadline of 12 months for commencement of the trial, only 29 days notice of the trial diet continues 
to be given14.  The longer time limit in these cases would not therefore seem to have addressed the 
problem.   

The Committee would suggest that the solution is not extending the time limit but rather in 
managing the resources which are available.  The recommendations of the COPFS Quality and 
Practice Review Unit15 are designed to ensure that the Crown are able to investigate and prepare 
cases for trial thoroughly whilst giving all relevant material to the defence as it becomes available.  
If these recommendations were implemented, then preparation of the cases from the prosecution 

                                            
11 “Improving Practice 2002: Review of the Practices and Procedures of the High Court of 
Justiciary” 
12 Page 18, Paragraph 5.13. 
13 “Modernising the Effective Prosecution of Crime – Appointment and Role of Advocate Deputes: 
Proposals for Change”; “Modernising the Effective Prosecution of Crime – Appointment and Role of 
Advocate Deputes – the Way Forward”. 
14 Page 18, Paragraph 5.15. 
15 “Review of Crown Office and Procurator Fiscal Service Systems for Processing, Preparation and 
Prosecution of High Court Cases (June 2002).  
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and defence perspective could be completed at an earlier stage with the current time limits 
remaining in place. 

There may be some merit in comparing the expenditure of providing the Crown, pathologists, 
forensic scientists, finger print officers and other expert witnesses with the requisite amount of 
resources to comply with the recommendations contained in the Quality and Practice Review Unit 
Report and the costs of remanding accused for longer periods in custody.   

Section 11 – Trial in absence   

Section 11 of the Bill amends section 9216 of the 1995 Act and gives the court power to proceed 
with a solemn trial in the absence of the accused.  At present, “no part of a trial shall take place 
outwith the presence of the accused” except in very limited circumstances17.  

The Committee is aware that in the English case of R.-v- Jones 2002 All ER (HL) 113 provision 
was made for a trial to proceed in the absence of the accused.  That case was, however, decided 
on it own facts and circumstances.  Lord Rodger of Earlsferry pointed out that different countries 
have different systems of procedure.  He then drew substantial distinctions between Scottish and 
English criminal procedure and highlighted the importance in Scots law of the long established 
principle that a trial should proceed in the presence of the accused.   

 The Committee agrees with Lord Rodger in relation to the distinctions which are drawn and is not 
satisfied that the existing provisions, enabling trials to be conducted in the absence of the accused, 
require extension.   

The Committee also has concerns about the potential impact implementation of such provisions 
could have on victims and witnesses in situations where a procedural defect during a trial in 
absence could result in a subsequent retrial. 

Mechanisms are in place to deal with non attendance.  If there are reasonable grounds to believe 
that an accused will abscond during the course of a trial, then the prosecutor could bring that 
information to the attention of the trial judge.  It would then be within the trial judge’s discretion to 
consider withdrawing bail.   

Bail can also be refused when an accused is arrested for failure to appear for trial.  In the case of 
Jones, Lord Rodger pointed out that failure to appear for trial is also an offence and can in solemn 
proceedings, lead to a sentence of imprisonment of up to two years.  If failure to appear for trial in 
the High Court is perceived to be a growing problem, then consideration could be given to 
increasing the maximum sentence for this offence. 

Legal Representation at a Trial in Absence  

In cases which proceed to trial in the absence of the accused, the court can consider allowing the 
accused’s solicitor to continue to act (if satisfied that he or she has sufficient authority) or can 
appoint another solicitor to act.  The Committee has concerns about the practical implementation of 
these provisions and of appointing representation through the court.  These concerns are centred 
on the nature of the solicitor/client relationship and the lack of information, which will be available to 
the court appointed lawyer.   

(a) The solicitor/client relationship 

Article 5(a) of the Code of Conduct for Scottish Solicitors states that “solicitors must act on the 
basis of their client’s proper instructions”.  This statement reflects the fact that the solicitor/client 
relationship has its foundation in the law of contract and  solicitors must have their client’s authority 
to act.  If the solicitor has no instructions, then he or she has no authority to act.   

                                            
16 (Trial in presence of Accused) 
17 Section 54 of the 1995 Act (Insanity in bar of trial); section 70(5) of the 1995 Act (Prosecution of 
a body corporate); and section 92(2) of the 1995 Act (Misconduct of the accused). 
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Section 11 of the Bill seeks to address this by providing statutory authority for the solicitor to act.  
Despite the fact that the solicitor may never have met the accused, the Bill envisages that the 
solicitor will have, and be subject to, the same obligations as if he or she were engaged by the 
accused.   

Unlike in England and Wales18, a court appointed solicitor in Scotland will be placed under a duty 
to act in the best interests of the accused.  The solicitor is therefore, obliged to have regard to the 
other provisions of the Code of Conduct. 

Article 5 of the Code states that “solicitors must provide adequate professional services”.  The 
Code explains that an adequate professional service requires the legal knowledge, skill, 
thoroughness and preparation necessary to process the matter in hand.  Solicitors should not 
accept instructions unless they can adequately discharge them.  Consideration should therefore be 
given to how the court appointed solicitor can reconcile these responsibilities with the duties 
imposed by the Bill. 

(b) Lack of information 

In terms of the rules of evidence, it is generally accepted that it is inappropriate for an advocate or 
solicitor to put a question to a witness during a trial, which to his or her knowledge, has no basis in 
fact or forms part of the accused’s version of events.  Without the co-operation of the accused, or 
information as to the defence, it is difficult to envisage how the court appointed lawyer will be in a 
position to test the evidence led by the prosecution.   

Efforts could be made to ensure that the solicitor is fully aware of the strengths and weaknesses of 
the prosecution case and to that extent, the prosecution case can be tested.  However, without 
information from the accused as to the defence, the court appointee cannot effectively represent 
the accused or discharge the professional duties already identified. 

Section 38 of the Youth Justice and Criminal Evidence Act 1999 introduced similar provisions to 
allow the court to appoint solicitors in sexual offence cases in England and Wales.  Specific 
provision is made in that statute to the effect that a court appointed solicitor is not responsible to 
the accused.  That Act recognises the altered nature of the solicitor/client relationship in these 
cases 

Under the current measure, there will be no contact and therefore no relationship between the 
court appointed solicitor and the accused.  The Committee would therefore suggest that the Bill 
should reflect this and make similar provision for solicitors in Scotland as is available in England 
and Wales.   

Section 13 – Preliminary Pleas and Preliminary Issues 

The Committee is concerned that the new section 79(2)(b)(iv) is too broadly drafted and 
incorporates issues which could more properly be dealt with under section 79(2)(b)(vi); such as the 
admissibility of search warrants or of admissions obtained after the expiry of a statutory period of 
detention.  

Section 18 – Increase in extended sentence which may be passed by the sheriff court in 
certain circumstances. 

Section 18 of the Bill amends section 210A(6)19 of the 1995 Act to increase the maximum extended 
sentence a sheriff can impose on certain sexual and violent offenders from three to five years.  This 
provision is related to the proposal to bring into force section 13(1) of the Crime and Punishment 

                                            
18 In terms of Section 38 of the Youth Justice and Criminal Evidence Act 1999, a court appointed 
solicitor in proceedings for sexual offences is not responsible in any way to the accused. 
 
 
19 (Extended sentences for sexual and violent offenders) 

242



Justice 1 Committee, 2nd Report, 2004 (Session 2) - ANNEX D 

 

Act 1997 to increase the custodial sentencing power of a sheriff sitting with a jury from three to five 
years. 

The Committee has some concerns about the proposed increase in the sheriff’s sentencing 
powers.  Although Lord Bonomy’s report highlighted the fact that 39% of accused persons 
convicted in the High Court receive a non-custodial sentence or sentences to a period of detention 
of less than 3 years20.  Sentences such as these could reflect situations in which an accused 
person has been convicted of a lesser charge than that originally libelled or has had lesser 
involvement in the commission of the crime. 

The Committee welcomes the setting up of the Sentencing Commission.  Selection of the 
appropriate sentence and consistency of sentencing is crucial to maintaining confidence in the 
criminal justice system.   

If the sheriff’s powers of sentence are extended to 5 years imprisonment, it has been estimated 
that approximately 30% of High Court cases could be diverted to the sheriff court.  However, 
consideration would require to be given to the impact that this would have on the business (both 
civil and criminal) in the sheriff courts.  It may be that the burden of dispersed cases from the High 
Court will fall on those courts which are already busy.  In Glasgow, for example, it has been 
estimated that there may be a 7% increase in solemn business.  The impact of the increased level 
of business on the administration and resources of the sheriff courts should be monitored closely 
over the initial two year period so that the cost of disposing of solemn cases can be considered in a 
comprehensive manner.     

Monitoring 

The Committee believes that the effectiveness of the provisions contained in this measure should 
be monitored in practice to ensure that the High Court is properly managed and can deliver a more 
efficient and effective justice system for all involved.   

Anne G. Keenan, 

Deputy Director 

Law Society of Scotland 

28 November 2003  

                                            
20 Page 79, paragraph 13.20. 
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Scottish Parliament 

Justice 1 Committee 

Wednesday 3 December 2003 

(Morning) 

[THE CONVENER opened the meeting at 10:15] 

Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 1 

The Convener (Ms Pauline McNeill): Good 
morning everyone and welcome to the 15th 
meeting of the Justice 1 Committee. I apologise 
for the late start. It would be helpful if members 
would turn off mobile phones and so on. All 
members of the committee are in attendance so 
there are no apologies to read out this morning.  

Item 1 is our consideration of the Criminal 
Procedure (Amendment) (Scotland) Bill. I welcome 
the committee’s advisers on the bill, Christopher 
Gane and Paul Burns. The committee is grateful 
for their advice. I welcome also the team from the 
Scottish Court Service: John Ewing, the chief 
executive; John Anderson, the principal clerk of 
session and justiciary; and Norman Dowie, the 
deputy principal clerk of justiciary. I thank them for 
attending.  

Mr Stewart Maxwell (West of Scotland) (SNP): 
One of the main aims of the bill appears to be to 
bring certainty for all parties into the High Court 
procedure, particularly in relation to the trial 
process, to ensure that everyone is certain about 
when things occur, so that everybody is there and 
ready. Will you go back a stage and explain how 
High Court cases are scheduled at present? 

John Ewing (Scottish Court Service): I will 
ask Norman Dowie to give you the detail on that 
but, broadly speaking, the High Court operates 
with a series of sittings, the length of which varies 
depending on the part of the country—in Glasgow, 
it is a fortnight; in most other parts of the country it 
is a week. The Crown Office schedules a number 
of cases to take place within the sitting. Precisely 
when a case takes place within the sitting depends 
on the circumstances at the time. 

Norman Dowie (Scottish Court Service): In 
essence, that is correct. During the summer of 
each year, we sit down with the Crown Office and 
plan the business of the High Court for the 
following year, which means that we locate the 
High Court in different areas. In Edinburgh and 
Glasgow, the High Court runs on a full-time basis; 
in areas such as Inverness, Aberdeen and 

Dunfermline, we negotiate with the various sheriff 
clerks and the Crown Office. We consider the 
general trends of business throughout the year. 
Once that has been done, we fix up the various 
sittings throughout the year. The sittings run for a 
two-week period. 

The Crown then prepares a list of cases for 
allocation to a particular sitting and the names of 
the cases, the charges and so on. It also prepares 
two other pieces of information: the time bar—
when the case has to be called in court—and a 
provisional date on which the case will be due to 
be called. The latter is very much a provisional 
date; the actual date will depend on how the 
circuit’s business runs.  

As members know, there is an element of 
uncertainty about cases. Sometimes, there will be 
pleas in the morning that the cases be set down 
for trial; other cases have to be adjourned or 
postponed to a later date. Then, some time during 
the day, the Crown considers the business of the 
court and establishes which courts have disposed 
of their cases—Glasgow, for example, is a multi-
court system and has six courts—and which 
business can be brought in, first taking account of 
the provisional dates allocated for those cases. 
That is generally how the system works, or does 
not work.  

Mr Maxwell: If all the parties are ready and a 
trial proceeds, in what way does the current set-up 
fail? Much of what the bill proposes is predicated 
on the failure of current practices to meet the 
requirements of those involved.  

John Ewing: If parties are ready to proceed and 
the accused and all the witnesses are present, the 
trial will run. One might get into situations in which 
there is slippage or spillover as one sitting merges 
into another. That can cause complications and 
can mean that we cannot accommodate the trial 
within a particular sitting. More commonly, what 
causes the churning of cases is that an issue 
involving the Crown or the defence arises in the 
preparation of the case and there needs to be a 
debate about something. In the worst-case 
scenario, that could involve having a trial within a 
trial about the admissibility of evidence, for 
example. If various legal steps that should have 
been taken in advance have not been dealt with, 
there can be an exchange in front of the judge 
about those points. In the meantime, the 
witnesses, the accused, the victims and the 
jurors—who are a concern for us—must wait to 
see what happens. 

In other cases, key witnesses might not be 
available. Sometimes it might have been known 
for a while that the witnesses would not be 
available, but the first time that the court can be 
made aware of that is on the day of the trial. If the 
accused is on bail, they might fail to trap, as we 
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put it—they do not turn up. Those are the most 
common reasons why cases do not proceed on 
the day. 

Mr Maxwell: Given those unknown factors 
within the current practices, how will the new 
practices improve the situation? It seems that 
much of what you have just said could apply just 
as much to the new system. 

John Ewing: It is a possibility that those things 
could happen under the new system. When we 
say that there will be increased certainty about trial 
diets, we are not saying that there will be 100 per 
cent certainty; we are saying that there will be a 
significant improvement on the present position. 
We will give the court an opportunity to review the 
position—to have the Crown and the defence 
before it to test their levels of availability and 
preparedness in advance of the trial date.  

As we see it, the principal beneficiaries will be 
the victim and the witnesses, who otherwise would 
be called to court. I hope that we will be able to 
sort out many of the issues that take up the first 
day or two—or another part—of the sittings and 
deal with them more expeditiously. The 
preliminary hearing also creates an opportunity for 
the accused to tender a plea of guilty at that point, 
if they believe that that is the right choice. At 
present, the plea of guilty is tendered on the day of 
the trial in about 60 to 65 per cent of High Court 
cases, whereas the figure in the sheriff court or in 
sheriff and jury cases is about 30 per cent, 
because guilty pleas are made at the equivalent of 
the preliminary hearing. 

Mr Maxwell: If it remains the case that the 
Crown is the master of the instance in criminal 
proceedings, is it not true that the new procedures 
will ultimately be subject to the Crown’s decision 
on whether to proceed with a trial? If the Crown 
moves the court to desert pro loco et tempore, is it 
likely that the court would refuse that motion? 

John Ewing: It is unlikely that the court would 
refuse it. 

Mr Maxwell: You do not think that it would. 
Does that ever occur? 

Norman Dowie: To my knowledge, I cannot 
remember a case being refused before the start of 
a trial, but there may be circumstances in which 
the court has a greater right to exercise discretion 
in a trial—for example, if evidence has been 
tampered with. As you say, the Crown is generally 
master of the instance before the trial starts and, if 
it wants to desert the case, it has a right to do so. 
There is also the question of the extension of 
statutory time limits, which tend to impact on such 
matters. Those are matters of balance for the 
court. 

Mr Maxwell: Will that change under the new 
procedures? Will the fact that the Crown is 

currently the master of the instance change in any 
way? Will the new procedures affect the balance? 

John Ewing: The Crown’s right as master of the 
instance will not change, but we would expect the 
Crown to exercise it slightly differently. If the 
Crown was going to have to desert a case before 
the trial started, we would look to it to do that at 
the preliminary hearing rather than on the day of 
trial. 

Mr Maxwell: Are we saying that a desertion or a 
change of mind by the Crown when we get to the 
trial will be less likely because of the preliminary 
hearing? 

Norman Dowie: We have to be careful what we 
mean by desertion. Desertion pro loco et tempore 
usually occurs when something has happened that 
means that the Crown is not entirely certain when 
it will be able to run the trial again. Under current 
procedures, a trial can usually be adjourned or 
postponed until a later, fixed time. Desertion is a 
slightly different tool, and the procedure is not 
used that regularly in the High Court. As the chief 
executive said, with the introduction of the 
preliminary hearing, we are trying to filter out of 
the system the unexpected elements that we face 
at the moment, and I hope that there will be less of 
them under the proposed new procedures. 

The Convener: May I press you on the point 
about the Crown being master of the instance? 
Some of the evidence that we have received so far 
questions whether that can remain if we move to a 
more judicially managed system. Will the Crown 
remain master of the instance or will that function 
shift to the judge, who will manage the procedure? 

John Ewing: There are different elements to the 
role of master of the instance. It is the Crown’s 
decision whether to proceed with a prosecution 
and that will not be affected, so the Crown will 
remain master of the instance in that respect. The 
interpretation of the term “master of the instance” 
as being the one who determines when the trial 
will proceed will change as a consequence of the 
legislation. The court will set the trial date rather 
than the Crown. 

The Convener: Do you accept that the 
management of the High Court will shift away from 
the Lord Advocate and the Crown? 

John Ewing: There will continue to be a 
partnership, but the weighting will shift towards the 
court and judicial case management. However, if 
the Crown decides not to proceed with the 
charges, for whatever reason, the case will not 
proceed. 

Michael Matheson (Central Scotland) (SNP): 
What evaluation have you made of the impact of 
the mandatory preliminary hearing on your 
department’s resources? 
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John Ewing: We estimate that management of 
the process will require the equivalent of two to 
two and a half judges with support staff. As the 
financial memorandum says, we quantify that as 
£0.5 million in judicial costs and £150,000 costs to 
the Scottish Court Service. That £150,000 
includes an element for developing information 
technology systems to underpin the operation of 
the new regime. 

Michael Matheson: Are you confident of those 
figures? 

John Ewing: They are our current best 
estimates. 

Michael Matheson: Have you been able to 
assess the number of cases that are more likely to 
go to trial on the set date with the introduction of 
the preliminary hearing? It is claimed that the 
preliminary hearing will create more certainty; 
have you been able to quantify that? 

John Ewing: We have not quantified it in terms 
of the number of cases that will go to trial. At the 
moment, we are considering the programming 
implications in consultation with the Crown. We 
estimate that, at present, first instance crime 
consumes 13 to 14 judges every week. We hope 
that the new regime will use 10 to 11 judges to 
deal with first instance crime. That is a significant 
resource saving for us because we can transfer 
that judicial resource, plus the support staff, to 
other business such as civil cases and criminal 
appeals. We reckon that there will be real 
resource benefits with the new process. 

Michael Matheson: Will you refresh my 
memory? How many cases in the High Court 
proceed on time at the moment? 

Norman Dowie: There are no figures on that. 
When you talk about cases being on time, you 
must consider the way in which the current sitting 
system is set up. Trials are rarely fixed under the 
current system and that is one of its great 
weaknesses. There is a list of cases—for 
example, in Glasgow there are six courts dealing 
with 60 cases with provisional dates assigned for 
trial. Many of those cases either plead or are 
adjourned so there are simply no figures on that. 

10:30 
Michael Matheson: There will be a lot of scope 

for judicial management to improve the preliminary 
hearings’ effectiveness. How will that happen? 

John Ewing: As I said, there will be an 
opportunity for judges to test the parties’ state of 
preparedness to ensure that steps have been 
taken to identify opportunities for agreeing 
evidence, for ensuring that witnesses who are 
going to appear have to appear, and for dealing 
with other issues, such as determining whether a 

need exists for special provision for vulnerable 
witnesses. The Judicial Studies Committee is 
drawing up a checklist of issues on which the 
judiciary will want to be satisfied at the preliminary 
hearing, which will give judges a format to follow. 

It is a question of judges having people in front 
of them so that they can be tested. The situation is 
a bit like this one: giving evidence to the 
committee can be daunting or relaxing, depending 
on the questions, but the experience is more 
telling than simply submitting a piece of written 
evidence. That is one of the drivers behind the 
preliminary hearings. The culture change that we 
seek must happen. 

Michael Matheson: What sort of training will 
judges receive? 

John Ewing: The Judicial Studies Committee is 
looking into that. The Lord President—the Lord 
Justice General—will consider how the 
programme of preliminary hearings should be 
structured. It is likely that the hearings will be in 
the hands of a number of experienced judges, 
rather than the work being spread across all 
judges. The model is being developed as we 
speak. 

Michael Matheson: But judges will have formal 
training. 

John Ewing: That is the expectation. 

Michael Matheson: Just an expectation. 

John Ewing: Judges organise their own 
training. 

Michael Matheson: So the decision to receive 
training or not will be in their hands. 

John Ewing: Yes—but all the indications are 
that they see significant advantages in adopting 
this approach to managing the business. 

The Convener: You have talked about the 
resources required being equivalent to two and a 
half judges. Will those appointments be 
temporary? 

John Ewing: I think that permanent judges will 
take responsibility for managing the preliminary 
hearings process, to provide the continuity and 
certainty that we want. Their role will be backfilled 
by the use of temporary judges. 

The Convener: How long will additional 
temporary judges be required in the system? 

John Ewing: In the financial memorandum, the 
budgeting assumption is two years. I hope that it 
will not be as long as that, but that is the current 
estimate. 

The Convener: Why do you think that the 
system will settle down in that time? 
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John Ewing: By that time, we should be seeing 
results. As old cases leave the system and new 
ones come in under the new procedure, we would 
hope to see a turnaround within a year or 18 
months. The two years that I mentioned would be 
at the outside. 

Mr Maxwell: I was surprised by the answer to 
Michael Matheson’s question on the number of 
trials under the current arrangements that take 
place on time or in a sitting. If we do not know how 
many trials are being properly dealt with on time, 
how can you say that you expect an improvement 
under the new system? 

John Ewing: At the moment, some trials have 
multiple adjournments. Alternatively, cases may 
be deserted by the Crown, or otherwise not 
proceed, on that indictment. The cases could then 
be re-indicted. All of those things complicate giving 
a simple answer to your question. 

In Glasgow, 50 or 60 per cent of cases, or more, 
tend to be adjourned and then churned back into 
the system. We hope that the changes that the bill 
will introduce will tackle the degree of churning. 

The Convener: I would like some detail on how 
you envisage the mandatory preliminary hearing 
system working. How long will a preliminary 
hearing take? 

John Ewing: At the moment, the planning 
assumption is for an hour, although that will vary 
from case to case depending on the 
circumstances.  

The Convener: How many preliminary hearings 
will be required in any given period?  

John Ewing: There will be one for every case. 

Norman Dowie: In Glasgow, it is estimated that 
around 1,150 preliminary diets will be required in 
the High Court in 2004.  

The Convener: Are you considering that parties 
might not be ready at the preliminary hearing? 
There does not appear to be any sanction 
available to the judge, other than to agree to meet 
in three days’ time to find out whether the parties 
are ready then. Potentially, a further preliminary 
hearing could be arranged at that meeting if the 
parties are not ready.  

John Ewing: That is possible, but it will depend 
on how individual judges approach case 
management. If they feel that counsel has good 
reasons for the requests at the preliminary 
hearings, that is one matter; if they feel that 
counsel is messing the court about—to put it 
bluntly—the court has ways of making that known. 
If it really felt that counsel was messing it about, 
ultimately the court could start thinking about 
contempt of court. I would not underestimate the 
impact of the exertion of judicial influence on the 
professionals involved.  

The Convener: Surely counsel will always have 
good reasons? They come up with good reasons 
for a living. 

John Ewing: And judges make their living by 
testing those good reasons, which they do not 
always take at face value. 

The Convener: But you can see the point: the 
bill requires a culture change in everyone’s 
approach to the High Court system. We are relying 
on people to change how they do things, but there 
is no sanction to force people to present 
themselves as ready. If we do not get the culture 
change, is not it likely that we could have a series 
of preliminary hearings before the trial date? 

John Ewing: I do not think that that will become 
the habit. There is a risk that it might happen and 
we will monitor that and take appropriate action if 
required.  

It is difficult to come up with a sanction. Lord 
Bonomy thought about it, but it is difficult to invent 
something that would be effective on the day 
without it spawning delays. One option that the 
court could consider is that, if counsel cannot 
proceed because they are otherwise engaged, 
they could be told that they must transfer the case 
to someone else. However, one would then get 
into all kinds of conflict about the right of the 
accused to choose their defence. Identifying an 
effective sanction is problematic. 

The Convener: There is a 30-day period from 
the preliminary hearing in which the trial date must 
be fixed. Is that correct? 

John Ewing: Yes, for the operation of the 
change to the 110-day rule.  

The Convener: Will it be your job to prepare the 
paperwork for the written record that requires to be 
submitted two days before the hearing? 

John Ewing: No, that is a matter for the two 
parties. 

The Convener: I understood that you would 
send out a pro forma on which parties could tick 
boxes to indicate whether they have lists of 
witnesses. You will not be sending out anything. 

John Ewing: There is discussion at the moment 
about how the detail will operate. We are working 
on possible models for consideration by the Lord 
President. When he is satisfied in broad terms, I 
expect that he will want us to engage in a 
consultation on the detail with the Faculty of 
Advocates, the Crown and others.  

It is possible that we will produce a pro forma 
that parties will be free to use, but we will not be 
responsible for submitting it to the court. As part of 
the process, the parties will submit the pro forma 
to the court and it will then be the responsibility of 
my office to ensure that it is before the judge. 
However, we will not tick the boxes for them. 
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The Convener: I was not suggesting that. If you 
are expecting parties to come with prepared 
paperwork, I would have thought that someone 
would have to send out some sort of pro forma. In 
fact, the Law Society of Scotland suggests that the 
lack of any formalised system is a concern. 

John Ewing: I would expect the procedures to 
be set out in an act of adjournal made by the Lord 
President, which would specify what information 
needs to be made available to the court. If there 
were broad agreement to do that by way of a pro 
forma, that could be specified. As a minimum, the 
information that was required would be spelled 
out. However, those are points of detail that we 
would want to pursue in discussion, assuming that 
the Parliament approves the principle of the bill. 

The Convener: I hope that you can appreciate 
that those are points of detail that the committee 
requires. We have been asked to scrutinise 
whether preliminary mandatory hearings can 
potentially change the culture in the system. 
Without that detail, it is difficult for us to judge 
whether resources should be spent on changing 
the system to that extent. 

John Ewing: I can understand the problem. 
Margaret Mitchell (Central Scotland) (Con): 

You have already said that, under the provisions 
of the bill, the judge who presides at the 
preliminary hearing will manage the trial date. How 
realistic is that? 

John Ewing: It is realistic in the sense that the 
judge will say that the trial will proceed on 2 
December or whatever.  

Margaret Mitchell: What are the implications for 
the judge? What will he have to know to make that 
decision? 

John Ewing: He will have to know what the 
state of preparedness of the two parties is, what 
their estimate of the duration of the trial is, what 
the availability of counsel is and whether those 
elements can be accommodated within the diary 
that will be available to the court.  

Margaret Mitchell: Is that all-new territory for 
the judge, with which he would not have had to 
concern himself before? 

John Ewing: It is not totally new territory, as it is 
a process that sometimes happens informally at 
the moment. It is not necessarily the judge who 
makes the decision, but, at present, there is a 
dialogue between the Crown manager, who is 
responsible for managing a sitting with the various 
defence agents who are present, and my 
colleague Norman Dowie and his colleagues in the 
individual courts. In that dialogue, the length of 
time that particular cases are likely to take is 
identified and an attempt is made to decide 
whether they can be accommodated. We distil that 
information and make it available to the judge.  

Margaret Mitchell: Do you honestly think that 
the trial date that is specifically named by the 
judge will be the date on which a case proceeds? 

John Ewing: There will be a greater degree of 
certainty in that regard than there is now. We 
cannot rule out the possibility that, when we reach 
the trial date, the trial will not proceed because the 
accused tenders a guilty plea, a witness falls ill or 
is unavailable or the accused fails to appear. 
However, we hope that we will avoid the situation 
that sometimes arises at the moment in which 
counsel and others find themselves double-
booked. As I said earlier, the kind of issues that 
have to be debated at the beginning of any sitting 
will have been dealt with, but we cannot eliminate 
the possibility of an act of God preventing 
someone from appearing.  

Margaret Mitchell: Could such an act of God be 
as simple as a previous trial overrunning in the 
court in which the trial was set to take place? 

John Ewing: That could be a problem if cases 
become overloaded. In that case, we would have 
to consider using additional judicial resources to 
find an additional courtroom. 

Margaret Mitchell: So the bottom line is that, 
despite a specific trial date being set, the same 
problems that previously existed are still likely to 
affect the trial date.  

John Ewing: Potentially, they could still affect it. 
We are reducing the likelihood of that happening 
rather than eliminating it altogether. 

Margaret Smith (Edinburgh West) (LD): The 
bill makes provision for the extension of 
established time limits, including the 110-day rule. 
We have heard evidence that that is particularly 
helpful in complicated cases such as frauds and 
those involving experts in forensic evidence and 
so on. However, the Law Society’s written 
submission says that the provision will not be 
necessary in relation to all cases. Do you consider 
that such a departure from existing procedures is 
justified? 

John Ewing: That is a matter for the Crown 
rather than for us. 

Margaret Smith: Do you feel unable to discuss 
the matter? 

John Ewing: Our experience is that there has 
been an increase in the amount of business being 
extended for a variety of reasons relating to the 
complexity of the case. That adds to the problems 
for the defence in being adequately prepared for a 
case. The package of changes that is proposed, 
including matters such as the Crown disclosing 
more information to the defence, will assist in 
ensuring that the defence is better prepared on the 
day. 
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Margaret Smith: So the measures will go some 
way towards reducing the number of adjournments 
with which you have to deal in managing the 
courts. 

John Ewing: Yes. 

10:45 
Marlyn Glen (North East Scotland) (Lab): The 

bill provides for detention of a witness who has 
failed to appear following citation. In your 
experience, is there a significant problem with 
witnesses failing to attend court when they have 
been cited to attend? 

John Ewing: Yes, that can be a significant 
problem. It must be borne in mind that not all 
witnesses are happy to co-operate with the 
process. I make a distinction between the witness 
who is reluctant because of nervousness, anxiety 
or concerns about intimidation, and the witness 
who has a history with the court and who is 
unwilling to co-operate. The measure is directed 
more towards the second category than the first. 

Marlyn Glen: Some concern has been 
expressed that that might be seen as coercion of 
witnesses. Do you have a view on that? 

John Ewing: We do not have a view. That issue 
will be in the mind of the court in determining 
whether the approach is the right one to take in 
dealing with an individual case. 

Bill Butler (Glasgow Anniesland) (Lab): Good 
morning, gentlemen. I have a question on 
sentencing. The Executive has stated that it 
intends to implement section 13(1) of the Crime 
and Punishment (Scotland) Act 1997, so that the 
sentencing powers of sheriffs in solemn procedure 
will be enhanced. Is it possible to estimate the 
impact that that will have on the work load of 
sheriff courts? 

John Ewing: We are currently evaluating that in 
detail across the country. Broadly speaking, it will 
translate into an increase of about 7 to 10 per cent 
in solemn business. The impact on individual 
sheriff courts will depend on the way in which 
business is handled. We anticipate that the impact 
will be negligible in the majority of courts, because 
the work will be well within the margins that they 
deal with at the moment. There will be one or two 
extra cases a year in some of the smaller courts, 
but no more than that. It is likely that there will be 
a greater impact on the six larger courts, which we 
estimate could range from three or four extra 
indictments a month in Paisley to 20 extra 
indictments a month at Glasgow. 

We are currently evaluating the matter and in 
doing so we are trying not just to rely on historical 
figures. We are asking what would happen if the 
change happened today. The initial analysis told 

us that the work load was not an inhibiting factor in 
making the change, which is what we advised 
ministers. We are trying to project to the level that 
cases might reach on the basis of the general 
growth in serious business but, as I said, the 
preliminary indication is that the process would be 
manageable. 

Bill Butler: Would the measures result in more 
certainty in the court system in, for example, 
Paisley and Glasgow? 

John Ewing: In what sense? 

Bill Butler: Would there be an improvement in 
the system? 

John Ewing: Broadly speaking, it is accepted 
that the sheriff and jury courts work more 
effectively than the High Court at present, so we 
would consider a move from the High Court to the 
sheriff and jury court to be beneficial. 

Bill Butler: Is the increase in sentencing power 
to a maximum of five years imprisonment an 
appropriate level for the sheriff court? 

John Ewing: Yes, we see no reason why the 
sheriffs cannot handle that. 

Bill Butler: What types of cases will be dealt 
with in the sheriff court if the change is 
implemented? 

John Ewing: That will be a matter for the Crown 
and how it operates its marking policy, in the first 
instance. As I understand it, the Crown expects 
that some cases will involve fairly low-level drugs 
offences that do not currently go to the sheriff 
court. There will be other cases—which I suspect 
will be more common—of repeat offences, where 
the Crown feels it has exhausted the potential in 
the sheriff and jury court in terms of the sentencing 
maximum. Extending the sentencing power to five 
years will give the court another chance to deal 
with the offender. That kind of case will be in the 
transition but, ultimately, it will be a matter for the 
Crown. 

Mr Maxwell: I want to take you back to the 
question of the degree of certainty in the fixing of 
trial dates. You said that you certainly hope for—
indeed, expect to see—an improvement. Will you 
quantify that statement? What level of 
improvement do you expect in the fixing of trial 
dates and in ensuring that the trials proceed on 
those dates? 

John Ewing: As I said, we expect the measure 
to release three or four judges, which would mean 
that between 20 and 25 per cent of cases could be 
dealt with without the problems of churning. 
However, we hope to do better than that. 

Mr Maxwell: So, you would expect to see about 
a 25 per cent improvement. 
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John Ewing: We would expect at least that 
level of improvement. However, we have to 
translate that into other areas. Improvement of the 
plea rate and ensuring that pleas are made earlier 
will also have benefits. Given that on average 
something like 25 witnesses are cited per case, a 
plea rate of 20 to 25 per cent in the High Court at 
the preliminary diet would mean that between 
7,500 and 10,000 witnesses would not have to 
attend court. That would be a big benefit, 
particularly because many of those witnesses 
would be policemen. Experience of the 
intermediate and first diets in the sheriff courts 
shows that the principal beneficiaries are the 
witnesses, who no longer have to attend court to 
deal with the matter. 

Mr Maxwell: Is it your expectation that that level 
of improvement will be achieved, based on the 
experience in sheriff courts? 

John Ewing: Yes. 

Mr Maxwell: Given the obvious differences 
between sheriff court cases and High Court cases, 
is it reasonable to assume that just because 25 or 
30 per cent of people make their pleas at the 
preliminary hearing in the sheriff court, the same 
thing will happen at the High Court? Is it more 
likely that people will hold out until the last 
minute—if I can put it that way—because of the 
nature of the crime of which they have been 
accused? Such a level of seriousness might mean 
that they are less likely to plead at the preliminary 
hearing. 

John Ewing: Although there will inevitably be 
an element of that, it will be countered partly by 
the extent to which the courts use the sentence 
discounting option as an incentive for people to 
make early pleas. Of course, that will be part of 
any cultural change that takes place. 

The Crown Office’s annual report contains a 
useful table of statistics on the outcome of cases 
at different parts of the disposal. According to that 
table, a plea of either guilty or innocent is 
accepted in about 60 per cent of High Court 
disposals; however those pleas are tendered on 
the day of trial. With respect to solemn sheriff and 
jury trials, 30 per cent of pleas are accepted at the 
first diet and 30 per cent are accepted on the day 
of trial. As a result, we will still receive a significant 
number of pleas on the day of trial, but I hope that 
we will make inroads into that. 

Mr Maxwell: Would it be fair to say that the 
matter is still an unknown? 

John Ewing: Yes. However, based on current 
experience, we know that we need to create such 
an opportunity, because it does not exist at the 
moment. 

Margaret Mitchell: On the plea rate, it has been 

suggested that the certainty of mandatory 
hearings that fix everything will encourage early 
pleas. After all, the person concerned will realise 
that they have nothing to gain, because the trial 
will go ahead. If the mandatory hearing is 
postponed either because the parties are not 
ready or because it is uncertain that the managed 
meeting will take place, or if the hearing is not 
given the kind of status that makes people realise 
that it is their final chance to get ready and makes 
the accused realise that the trial is going ahead, 
will not that affect the incentive to plead early and, 
in turn, the ability to set a specific trial date? 

John Ewing: Yes. 

Margaret Mitchell: So judicial management 
must make it clear that unless there are 
exceptional circumstances—from what you have 
said it seems as though the usual excuses will be 
made—strong sanctions will imposed if all the 
parties do not comply and are not ready for the 
mandatory hearing. That approach must be the 
key to the whole bill. 

John Ewing: No—the key is in ensuring that all 
the parties involved in the process recognise the 
purpose of the mandatory hearing and co-operate 
to ensure that the trial proceeds for the benefit of 
the accused, the witnesses and the victims. 

Margaret Mitchell: Do you have a view on how 
trials should proceed? Should there be a managed 
meeting at which they would meet face to face? 
Would not that be the best way to ensure that all 
parties were prepared? 

John Ewing: Part of the proposal is that there 
will be a meeting in advance between the Crown 
and the defence to resolve some such matters. 

Margaret Mitchell: We heard in previous 
evidence that that could be done by phone call, e-
mail or fax. I have concerns about the 
preparedness of people for the mandatory hearing 
being decided at the managed meeting. 

John Ewing: Sometimes, the meeting may 
require only an exchange of e-mails or faxes, but 
that will be a matter for the defence and the Crown 
to resolve. I have no doubt that, if it appears to the 
court that the preparations for the preliminary 
hearing are not satisfactory, the court will make 
that known to the appropriate people. 

Margaret Mitchell: You are shifting your 
position—you are now saying that there does not 
have to be a face-to-face meeting, but that there 
could be a phone call or a fax. 

John Ewing: That would depend on the 
circumstances of the individual case. Our 
experience of operating in the sheriff court is that, 
when the relevant fiscal can get together with the 
defence—even for just five minutes in the margins 
of the court—it can lead to better transaction of 
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business. However, it is ultimately for the Crown 
and the defence to resolve what works best for 
them. The court’s judgment will be based on the 
quality of what appears before it at the preliminary 
hearing. If that is sustained on the trial diet and if 
we find out that there are difficulties, the matter 
can be raised with the Crown and the defence. 

Margaret Mitchell: A snatched five minutes 
sounds a bit airy-fairy, and the evidence suggests 
that it is quite difficult to pin down fiscals. I am 
concerned about that. 

John Ewing: When I talked about a snatched 
five minutes, I was talking about the typical 
summary court case in which there is often only 
one issue to be resolved. The issues in a High 
Court case will be more complicated and will 
require greater input of time and effort. I know that 
the Crown Office is preparing and resourcing itself 
to handle that and I have no doubt that the Faculty 
of Advocates will discuss with the Scottish Legal 
Aid Board how it is able to engage in that process. 

Margaret Mitchell: In an ideal situation, 
however, a face-to-face meeting would be 
preferable. 

John Ewing: Yes, that is my feeling. 

The Convener: Let us return to the fixing of the 
trial diet—I want to understand how this is all 
going to work. The judge hears the parties at the 
preliminary hearing and is content that the parties 
are ready to proceed. A date is then fixed for a 
trial. Will that be done at the preliminary hearing? 

John Ewing: Yes. 

The Convener: How will that be done? How will 
diaries be synchronised to suit the Crown and the 
defence and ensure the availability of the judge? 

Norman Dowie: We are looking to develop 
software for an electronic diary. We already have 
electronic diaries in the commercial court—for 
instance, in the Court of Session. The clerk or the 
managing clerk will see what dates, times and 
courts are available for the allocation of the work, 
and there will probably be a certain amount of 
negotiation between the Crown and the defence, 
concerning the dates that are available for the trial, 
before the case calls in court. By that time, the 
Crown and the defence will, it is to be hoped, have 
noted which witnesses will be required for the 
case and what dates are available for it. It will then 
be a question of finding a suitable date to 
accommodate the Crown, the defence and the 
witnesses. In the vast majority of cases, it will be 
possible to reach consensus; however, if either 
counsel or a witness is unavailable, it will be the 
role of the managing judge to sort the matter out. 

The Convener: What would happen if the 
defence said that they would be available on a 
certain date but double-booked themselves and 

were not available? 

Norman Dowie: One would expect the 
managing judge to take control of the situation and 
say, “That is not acceptable. You will need to pass 
your papers on.” 

The Convener: How would the judge do that? 
Would he call the parties to another meeting? I 
presume that that has happened after parties have 
fixed a date and gone away but it has transpired 
that somebody is not available. Would the judge 
have to call them back in again or would the 
matter be resolved by another means of 
communication? 

Norman Dowie: We would need to arrange 
another diet and have the case called before the 
court again to have it fixed. 

The Convener: Sorry, could you repeat that? 

Norman Dowie: Yes. We would need another 
preliminary diet. 

The Convener: You were asked earlier which 
cases you think might be referred from the High 
Court to the sheriff court to be dealt with under 
section 13(1) of the 1997 act and you said that 
that is a matter for the Crown Office. Has the 
Crown Office discussed with you the types of 
cases that it envisages transferring? 

John Ewing: Yes. 

The Convener: Can you tell us about those 
discussions? 

11:00 
John Ewing: We discussed the Crown’s 

assessment of the impact that its case marking 
policy would have had on the distribution of 
business between the High Court and the sheriff 
and jury court, if the latter had been operating 
under the five-year sentence limit. That 
assessment identified a number of categories of 
cases, some of which I have mentioned. I cannot 
recall the specific statutory offences off the top of 
my head, but the Crown could advise the 
committee about that. 

The Convener: Are you able to tell the 
committee which types of cases are likely to be 
referred to the sheriff court? 

John Ewing: I do not recall the precise details. I 
know that the Crown believes that some offences 
that are currently dealt with in the High Court, such 
as certain drugs offences, could be dealt with 
appropriately in the sheriff court. A range of cases 
are taken in the High Court because the 
sentencing powers of the sheriff court have been 
exhausted; as I understand it, such cases will 
provide the bulk of what is referred. Other 
offences, such as various categories of assault, 
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might be dealt with in the sheriff court, but that will 
be for the Crown to decide. 

The Convener: How can you make a judgment 
about the administration of the new procedures, 
when you cannot say which cases the High Court 
is likely to refer? 

John Ewing: We have worked with the Crown 
to establish a broad estimate of the proportion of 
High Court cases that the Crown thinks will be 
referred to the sheriff court. The working estimate 
is about 20 per cent of cases, but we are also 
modelling the possible consequences of a third of 
cases’ being referred, which would still be 
manageable. Difficulties arise because the 
offences will vary; the decision whether to send 
someone to the sheriff and jury court for an 
assault with a knife may depend on the extent of 
the victim’s injuries. I cannot give the committee a 
list of statutory offences that will be referred, 
because everything depends on the 
circumstances of the case and the fiscal’s marking 
decision. 

The Convener: Given the assumption that 
about 20 per cent of business will be referred, how 
will that affect High Court business in terms of the 
number of trials compared to the number of courts 
that are available? 

John Ewing: We hope that by referring those 
cases we will free up some capacity and be able 
to use the available sitting times more efficiently. 
Initially, there will be some surplus capacity, but if 
the drive on serious criminal business continues—
I mean the police approach to tackling drug 
offences, intelligence-led policing and various 
other matters with which I am sure the committee 
is familiar—there are likely to be more serious 
criminal prosecutions in the years ahead. We 
expect to be able to match— 

The Convener: The committee is aware that the 
figures for serious crime are not coming down. 
Can you give us a more detailed picture of the 
court administration under the new system? If you 
shift 20 per cent of business, or more, I presume 
that that will create greater certainty that trials will 
go ahead. I assume that you have made some 
planning assumptions about the availability of 
courts relative to the number of trials that are 
pending? 

Norman Dowie: The figures for 2002 show that 
approximately 24 per cent of indictments—about 
368—went to trial. On the basis that we would lose 
between 20 and 25 per cent of that business to the 
sheriff court, we anticipate that we will run about 
275 trials per year. 

The Convener: Will the reduction in the number 
of trials relative to the number of courts that are 
available lead to greater certainty that trials will 
proceed? 

Norman Dowie: Without doubt the fact that 
fewer cases will come to the High Court will make 
the system more manageable. The current 
system—for example in Glasgow, where 60 or 65 
cases might come to the High Court and have to 
be managed within a two-week period—causes 
great difficulty. If we reduce that number and 
introduce fixed trials into the sitting, we will provide 
greater certainty and, we hope, efficiency. We also 
hope that the new system will reduce, if not 
eradicate, double bookings of counsel. 

Under the current system, an advocate might 
well deal with five, six or more cases in any 
particular sitting. Technically, all those cases 
would be down for trial, which is completely 
unrealistic. By managing the new system, the 
judge will supervise potential double bookings of 
counsel and so on and the available counsel will 
be in the diary. 

The Convener: That is understood—if all the 
new procedures were introduced, that would be 
the desired effect. However, I am trying to pin you 
down on provisions to shift business from the High 
Court to the sheriff court so that your business will 
be reduced by 20 per cent. I take on board the 
point that John Ewing made about the rise in 
serious crime, but I am trying to ascertain your 
planning assumptions about the number of trials, 
the number of available courts and what business 
will look like. I assume that you will considerably 
reduce the number of trials. You must have 
worked out a ratio involving the number of trials 
against the availability of courts, which I presume 
would look much better than it currently does. Can 
you give details about that? 

Norman Dowie: As the chief executive said, we 
currently allocate approximately 14 courts per 
week to High Court business. Under the modelling 
that we have done, we estimate that around 10 to 
11 courts will be required. 

I would like to say something about loading of 
preliminary diets, which was asked about 
previously—I did not properly answer the question. 
If we use Glasgow as a model and one judge 
deals with preliminary diets each day, 
approximately five preliminary diets per day would 
be held in Glasgow. I apologise for not giving that 
figure earlier. 

The Convener: That is helpful. Thank you. 

Mr Maxwell: On the transfer of work from the 
High Court to the sheriff court, it was said that 
there would, in effect, be a 20 per cent cut in the 
High Court’s work load. If nothing else was done 
except for such a transfer and the number of 
cases was reduced, would not that in itself create 
a great deal more certainty and make the High 
Court work much more efficiently? 

John Ewing: No. It would give us a breathing 
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space, but it would not procure the benefits in 
respect of impacts on victims and witnesses that 
the change in procedures that we are discussing 
would procure. It would give us some easement in 
the High Court, but the other changes that the bill 
proposes will produce more beneficial impacts for 
the system as a whole. 

Mr Maxwell: You said that a change in the 
sentencing power of sheriff courts from three 
years to five years was entirely reasonable and 
appropriate. Why would a change to five years be 
better than a change to four years? It seems more 
obvious to change the sentencing power to four 
years. I can understand a change from three years 
to four years, given the normal break between 
short-term and long-term sentences, so why is a 
change to five years more appropriate than a 
change to four years? 

John Ewing: Five-year sentences are available 
in statute at the moment. Lord Bonomy considered 
different options and ministers considered the 
facts and decided that they would go with the 
existing legislative provision. There is no fine 
dividing line. You are absolutely right about short-
term and long-term prisoners, but should the 
dividing line between short-term and long-term 
prisoners be five years rather than four years, 
given that they are not always in for four years? 
We are not talking about an absolute fixed point in 
time. However, there is a feeling that sheriffs are 
capable of dealing with the change in the 
sentencing pattern and are perhaps better 
equipped and trained than they were five or six 
years ago. 

Mr Maxwell: I do not doubt the capability of 
sheriffs. I know that ministers have made a 
decision and I know what the statute says. 
However, I was interested in whether you had a 
view on the matter, other than that that is the way 
things are. Is there a reason why the maximum 
length of sentence that they can give should be 
increased to five years rather than to four years, 
apart from the fact that ministers have so decided? 

John Ewing: It is not for us to form a view on 
that matter. 

Mr Maxwell: So—you have no view on the 
matter. 

John Ewing: No. 

The Convener: That matter is properly for the 
Executive. 

Margaret Mitchell: I have a brief question on 
management. Where should cases that are 
handed down from the High Court to the sheriff 
court be heard? Should they be heard in the 
sheriff court local to the area in which the crime 
took place, should they be heard where the 
accused resides or should they be heard at an 

available sheriff court in which there is space for 
the case to be dealt with? 

John Ewing: It is possibly slightly misleading 
that we talk about business going down from the 
High Court to the sheriff court because, in 
practice, it will not work like that. In practice, when 
marking the case the fiscal will indicate whether it 
should be handled as a sheriff and jury case or 
whether it should be referred to the High Court. 
That decision will be reviewed within the Crown 
Office using its usual mechanisms. It will not be 
possible, therefore, to say categorically that case 
X has gone to the sheriff court instead of to the 
High Court. Overall, we will see a change in the 
distribution of business. The presumption will be 
that cases that go to the sheriff and jury court will 
go into the court that currently has jurisdiction over 
that offence and that they will be just like any other 
sheriff and jury case. 

There are circumstances in which individual 
cases would sometimes be better dealt with other 
than in their normal court, but that is not changed 
by the bill in any sense. 

Margaret Mitchell: As there will be more 
business in the sheriff courts, if there is available 
space in another part of the jurisdiction, might 
consideration be given to hearing a case in a 
different way just to get the business done? 

John Ewing: That issue will be considered as 
part of the general overall planning of business. At 
the moment, fiscals can move cases around within 
a jurisdiction. Part of the debate that we are likely 
to have will be about how best to manage that. It 
would be patently absurd to allow a delay to build 
up in one court if there is a court close by that has 
available space. We will obviously need to 
consider that issue, but we will do so as part of our 
consideration of how we manage the total demand 
for sheriff and jury business rather than just in 
terms of how we deal with the High Court cases. 

Margaret Mitchell: That was helpful. 

The Convener: Finally, I know that you have 
answered some of this question, but I just want to 
be clear about your answer. Will cost savings 
result from the transfer of business from the High 
Court to the sheriff court? Where do you envisage 
those savings coming from? 

John Ewing: Under section 306 of the Criminal 
Procedure (Scotland) Act 1995, the Executive 
publishes the costs of various parts of the process. 
The section 306 publication gives a figure of the 
order of £14,000 as an estimate for the cost of a 
High Court trial. The estimate for sheriff and jury 
trials is around £4,710. Inevitably, there will be a 
saving associated with that move. Sheriff and jury 
trials are shorter and do not involve counsel as a 
matter of course. Various measures in the bill 
could produce savings, but the extent of the 
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saving in an individual case will clearly depend on 
the nature of the case and on how complex or 
otherwise it is. 

The Convener: You have identified the fact that, 
as counsel appear in the High Court but not in the 
sheriff court as a matter of course, the bill might 
produce a saving. However, that would not be a 
saving for the Scottish Court Service. 

John Ewing: No, the saving would be to the 
Scottish Legal Aid Board. 

The Convener: I think that that is all. I thank you 
for answering all our detailed questions—it has 
been helpful to us in our examination of the bill. 

I welcome our second set of witnesses, who are 
from the Law Society of Scotland. They have been 
with us many times before, so I welcome them 
again and thank them for their time. Gerry Brown 
is the convener of the criminal law committee, 
Michael Meehan is a member of that committee 
and Anne Keenan is the secretary. 

Marlyn Glen: I ask the witnesses to outline 
which of the bill’s measures the Law Society 
welcomes and which it does not welcome. 

11:15 
Gerry Brown (Law Society of Scotland): I do 

not want to avoid that question, but I will try to 
avoid it. The criminal law committee thinks that the 
bill’s effectiveness is to do with disclosure. As 
members will know from our response, our starting 
point is that, other than a few provisions that I 
might touch on—such as the one on tagging—the 
import of the bill depends on the disclosure 
provisions. 

We welcome the invitation to give evidence. We 
think that the bill’s aims are positive and we 
support an efficient and fair system. Our 
fundamental point is that the major provisions, 
such as those on mandatory hearings, focused 
meetings and a written record, can be achieved 
only if the defence is provided in advance with 
much of the Crown information, rather than the 
defence having to chase the Crown’s tail at the 
last minute. 

Marlyn Glen: I presume that you are positive 
about the provision on the early disclosure of 
information. 

Gerry Brown: Yes. 

Marlyn Glen: Are there any measures that you 
do not welcome? 

Gerry Brown: We have concerns about tagging 
witnesses and about citation for precognition. We 
can deal with those issues today, or we can 
provide the committee with a supplementary note, 
depending on how much time is available. 

Margaret Smith: I will focus on disclosure. Your 
written submission states: 

“the effectiveness of these proposals in operation will 
depend on whether the principle of early disclosure of 
information … is introduced into legislation.” 

Is it your view that the proposals must be made 
clear in the bill so that people know exactly what 
they have to do? 

Gerry Brown: Our position is that the disclosure 
system cannot be based on informal 
arrangements; it must be laid out clearly in the bill. 

Margaret Smith: Broadly, what do you mean by 
disclosure? 

Gerry Brown: All three of us have discussed 
the issue in detail and we will contribute as we see 
appropriate because the issue is a major one. The 
fundamental point is that the implementation of the 
bill provides an opportunity for developing a 
particularly Scottish approach to disclosure 
because our system is distinct. The Crown should 
be required, at an early stage, to provide the 
defence with the statements of the witnesses who 
are listed on the provisional list of witnesses and, 
subsequently, on service of the indictment, with 
the statements of witnesses who were not listed 
on the provisional list of witnesses or with 
statements that were not previously provided. That 
would be a starting point. 

The Crown is already under an obligation to 
provide copy productions and copy reports such 
as forensic reports. The earlier transmission of 
those to the defence would help to allow the full 
implementation of the bill’s aims, which are 
laudable. 

Margaret Smith: In what respects are the 
current arrangements for disclosure 
unsatisfactory? 

Michael Meehan (Law Society of Scotland): 
The current arrangements rely on the duty of the 
Crown to provide information to the defence. The 
Crown has the advantage that, when it 
precognosces cases, it has copies of the police 
statements. The Crown Office review identified 
that one purpose of precognition is to clarify 
discrepancies and ambiguities in police 
statements. Under current legislation, both parties 
in the criminal system are entitled to put 
inconsistent previous statements to a witness. 

The difficulty that the defence has in preparing a 
case is that it does not know the shape of the 
case. It is almost as if the criminal case is a jigsaw 
and the Crown has the lid of the box but the 
defence does not. We are provided with the 
names of witnesses, but we do not know whether 
they are key witnesses or whether they simply 
speak to completing a rights-of-arrest form. We 
would have an advantage in that we could direct 
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our preparation and say to the Crown at an early 
stage, “We can agree that Constable Smith 
completed the rights-of-arrest form, so don’t 
bother with him on the indictment.” We would be 
able to notice that the key witnesses were not able 
to provide the police with a description of the 
accused at the time. If they came into court and 
picked out the man without hesitation, we would 
be able to say, “You didn’t say that to the police at 
the time.” 

I appreciate the fact that the Crown has a 
tradition of providing information to the defence. 
The recent authority is the case of Maan, 
petitioner, which determined that if the Crown has 
the information available it will come to the 
assistance of the defence. One of the difficulties is 
that the depute fiscal or the advocate depute in 
court might not always have a copy of the original 
statement in front of him. Although the Crown has 
the duty to provide information that is of material 
assistance to the defence, it is not to know in 
advance what the witness will say in the witness 
box and therefore it is not in a position to know in 
advance what would assist the defence. 

Margaret Smith: I want to pick up on an earlier 
point, which I think you also made in your 
submission, which is that you are suggesting the 
adoption of a system of timetabled disclosure of 
certain material to the defence. Will you expand on 
how you think that would work in practice? We 
have heard arguments regarding the fact that 
police statements are taken by a number of people 
in a number of ways; we might have to consider 
changing the way statements are taken. I would 
like you to cover police statements and the 
timetabling issue. 

Michael Meehan: From the defence point of 
view, the earlier information is provided, the better, 
because the defence then has the information 
when it is deciding who to precognosce. If it knows 
that the witness is speaking simply to formal 
evidence, it could say that it will not precognosce 
that witness. If we are given a name, we are given 
an indication of what the witness is likely to speak 
to. 

The quality of statements is a separate matter. If 
a previous statement is put to a witness, it is for 
the jury to decide what weight it attaches to what 
was said at the time and how the witness explains 
any discrepancies. It is for the judge and the 
procurator fiscal or advocate depute to bring out in 
the evidence the fact that at the time the witness 
gave the statement they were extremely 
distressed and were perhaps waiting to go to 
hospital in an ambulance. The fact that they did 
not give a detailed description of the assailant or 
the incident would be entirely in keeping with the 
circumstances of the case. 

Gerry Brown: I would like to make just one 

point: Anne Keenan might also want to say 
something. I presume that members of the 
committee have had sight of the review of the 
Crown Office systems, which was published in 
June 2002. That document is excellent, warts and 
all, and not because I sat on the internal review 
team. I was not one of the warts. It shows the 
various problems and identifies a timetabling 
procedure to some extent. A fundamental aspect 
of that is that the Crown is able at an early stage 
to identify provisionally whether a case will be a 
High Court case, whether it will be a difficult case 
and whether it will be allocated to a particular 
precognition officer, depute fiscal or advocate 
depute. We acknowledge that there are cases that 
are out of the norm, but most are not out of the 
norm. Many High Court cases—I hesitate to say 
this—are simply district court cases that have 
gone terribly badly wrong and have serious 
consequences for everyone. 

Anne Keenan (Law Society of Scotland): The 
only point that I have to add supplements what 
Michael Meehan said about the potential impact of 
early disclosure on witnesses. If we have early 
disclosure, parties will get together at a much 
earlier stage and we could perhaps even avoid the 
necessity of precognoscing witnesses and citing 
witnesses at a later stage. There could be savings 
in the system following early disclosure. 

Margaret Smith: Your written submission refers 
favourably to the requirements of advance 
disclosure on the part of the prosecution under 
English law. I appreciate that there are difficulties 
with cherry picking from other jurisdictions. I 
understand that the obligation of disclosure is 
reciprocal in England: in other words, the defence 
must also disclose the case that it intends to 
present at trial. Would you favour such an 
approach here? 

Gerry Brown: The wording in our submission is: 
“The Committee believes that if this type of approach 

were adopted in Scotland, it would be of considerable 
benefit”. 

We have not looked at the English system in 
detail, other than in relation to our own 
experiences of it. There are problems with it. We 
would not propose to use the English system; we 
would propose that we start off with disclosure up 
to a limited stage, see how that develops and then 
move on. On the question of disclosure by the 
defence, our view is that a lot of that is carried out 
already, and it is part of the statutory obligations 
that we have at present.  

Anne Keenan: The defence currently has to 
intimate to the Crown the lists of defence 
witnesses and the lists of productions that it will 
use in evidence. There is also the statutory 
requirement to lodge notices of special defence. If 
the defence intends to lead with defences of alibi, 
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incrimination and so on, it must give the Crown 
notice of that.  

It is my understanding that the reason for those 
statutory provisions’ being brought in is the 
Crown’s obligation to investigate. It is fair for 
advance notice to be given to the Crown, so that 
investigations may be carried out. Disclosure of 
what the Crown case will be is already required to 
an extent under the current statutory provisions. 
To go further might be to encroach into areas of 
legal professional privilege and confidentiality, 
which is well recorded as being a cornerstone not 
only of the legal profession but of the justice 
system. As recently as 14 October, a Home Office 
minister, Caroline Flint, during a debate on the 
Crime (International Co-operation) Bill, said: 

“Legal advice cannot be obtained unless a client is able 
to put all the facts before the adviser without fear that they 
may afterwards be disclosed and used to the client’s 
prejudice.”—[Official Report, House of Commons, 14 
October 2003; Vol 411, c 43.] 

It is a cornerstone of the justice system that a 
client must be able to speak to their solicitor in 
confidence, without the fear that what they say 
might be further disclosed. We already have 
provision for disclosure by the defence, and we 
would be reticent about going any further if that 
would impinge on legal professional privilege and 
confidentiality.  

Michael Meehan: Lord Bonomy discussed 
confidentiality in his report in connection with the 
note of the line to be prepared by the defence. The 
terminology is slightly different in the bill, which 
describes a joint report, but in any event Lord 
Bonomy recognised the importance of 
confidentiality. 

Leaving that aside, although the defence may 
not be able to disclose a line for reasons of 
confidentiality, it would be able to disclose to the 
Crown at an early stage what was not in dispute. 
That would trim down the number of witnesses 
who were required to attend and it would allow the 
Crown to funnel its preparation of the case on to 
certain issues, knowing that certain matters could 
be left aside.  

Margaret Smith: I return to the question asked 
by Marlyn Glen. If earlier disclosure is introduced 
in a systematic way, with a timetable—but 
assuming that there will always be things that crop 
up and cannot be timetabled—and alongside the 
Executive’s various proposals, will that have a 
positive effect on the system as it exists at 
present? 

Gerry Brown: Yes. If that is done, the 
mandatory preliminary diets will be effective. We 
are concerned that, without disclosure, the 
mandatory preliminary diets will not be effective. 
Advance disclosure would also encourage what 

already exists. The system works on a basis of 
good will now, and most of us who operate within 
the system realise that. The good will that 
currently allows the system to work would be 
developed and the system would become more 
efficient as a result.  

The disclosure of information at an earlier stage 
would also encourage advisers to contact the 
other party and tell them what is not in dispute and 
not to worry about matters concerning arrest 
forms, retention forms, forensic reports or medical 
evidence.  

It is not the medical evidence that is in dispute, 
but the identity of the perpetrator. What Anne 
Keenan is saying is that there can be informal 
discussions, but we are slightly concerned about 
how far the disclosure goes. I think that we should 
walk before we run. 

11:30 
The Convener: What are the limits on the 

Crown’s duty to disclose information? Presumably 
you would accept some limit on what the Crown 
has or has not to reveal to the defence. 

Gerry Brown: There are a number of cases, 
such as the McLeod petition, on which Michael 
Meehan and I have had discussions.  

Michael Meehan: The right of disclosure is 
often considered in relation to the European 
legislation on equality. It is not absolute disclosure; 
it is disclosure so that the accused is not at a 
material disadvantage. In its written submission on 
the McLeod v HMA case, the Crown mentioned 
that evidence that supports any known or statable 
defence could be disclosed, but it also mentioned 
information that undermines the Crown position. In 
a criminal case, as well as the accused having a 
position, the Crown has to prove the charge 
beyond reasonable doubt. That would kick in 
where a witness is perhaps not sure of his or her 
identification and has expressed that reservation. 
In such circumstances, that type of information 
might be made known.  

One of the features raised in the McLeod case 
was that there would not be the expectation to 
disclose absolutely everything. The example given 
in that case by a counsel appearing for the 
defence related to his involvement in the case of R 
v Black, quoted as Robert Black. He said that, in 
that case, a million documents had been provided 
to him. As the court commented, the defence 
could find itself swamped if everything were 
provided. However, the Crown also recognised 
that there could be situations—sexual offence 
cases, for example—where the Crown will, as a 
matter of policy, interview known sex offenders 
whose names are on the sex offenders register to 
eliminate them from the inquiry. It would not be 
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appropriate that the details and statements of 
people who have been eliminated from the inquiry 
should be provided to the defence. The 
information that is to be disclosed is information 
that either supports the defence or undermines the 
Crown case, but no more than that. 

The Convener: Do you agree that it is a 
question of getting the balance right in changing 
the procedure? The defence would not want its 
case compromised by revealing something that it 
felt might undermine its case, but it may try to get 
points of agreement, and even points of dispute, 
out in the open. 

We have been asking questions about the 
managed meeting prior to the mandatory 
preliminary hearing. In your view, should that be a 
face-to-face meeting sitting down with the Crown, 
and do you think that it is an important part of the 
process? 

Gerry Brown: I like face-to-face meetings, but 
we are kidding ourselves on if we think those 
meetings can be done by phone or e-mail. There 
has to be a meeting and the parties would be wise 
to have it recorded. I might be wrong, but I think 
that Lord Bonomy’s proposal was that it should be 
an obligatory or mandatory meeting. Our response 
was that it should not be mandatory, but that it 
should be discretionary and encouraged. Having 
discussed the matter and having gone over the bill 
and all the responses to it, I am more of the view 
that there should be an obligatory meeting 
between the Crown and the defence, so that the 
preliminary diet can be as focused as possible and 
so that the parties can tell the judge individually, 
“We have had this meeting and discussed these 
issues.” 

Michael Meehan: At the very least, such a 
meeting would save time in court if parties 
discussed difficulties at that time. It would be 
regrettable if a mandatory system for preliminary 
diets in court were introduced and then, in a year 
or two, it were decided that the system was not 
working as well as it could because meetings were 
not taking place in advance.  

The Convener: Is it your view that the 
legislation should describe a format for the written 
record? 

Gerry Brown: Yes. It is difficult for those of us 
who have a professional responsibility and may 
face some sanction because of that to know what 
our responsibilities are in statute without knowing 
what we are required to do. That should be 
embodied. There is a view that it should be in an 
act of adjournal, but we would like to know what 
the act of adjournal is before we sign up to it.  

The Convener: We have heard evidence that 
there is no sanction—or, at least, that there is 
none in the bill—that would apply if parties were 

not ready at the preliminary hearing. If that 
happened, would it be a question of the judge 
giving a heavy-duty opinion. 

Gerry Brown: A “slap your hands” approach? 

The Convener: Should there be a sanction? If 
so, what should it be? 

Gerry Brown: Not slapping your hands. Anne 
Keenan is good at sanctions. She gives me a row 
every now and then. Perhaps she might want to 
say something on the subject. 

Anne Keenan: I suppose we should focus on 
how the bill is drafted rather than on Mr Brown’s 
conduct. We have to look at who the fault would lie 
with. As the convener rightly said, under the bill as 
it stands, the judge would have the right to desert 
the diet simpliciter or pro loco et tempore. If the 
case was within time limits, the case could simply 
be reindicted. In effect, that is no real sanction. 

If there was thought to be a fault on the part of 
one of the professionals who was involved in the 
defence of the case, there would be a right of 
complaint to the professional body—either the Law 
Society or the Faculty of Advocates. If the fault 
was perceived to fall on the accused, ultimately 
the only downside is the potential for them to be 
remanded for a longer period in custody because 
the case would have to be continued. There has 
been some debate about bail. It has been decided 
that the person should still be remanded. Those 
are the sanctions that I can see within the 
framework of the bill. 

Michael Meehan: The position of the society on 
sanctions is that we are moving away from them. 
Certainly, in so far as the breach of the 110-day 
limit is concerned, we would say that the ultimate 
sanction of the accused being free for ever should 
be removed. That would be a shift towards more 
responsibility. Clearly, at the end of the day, if 
there were to be no sanction for not fulfilling those 
responsibilities, that could lead to tension. 

The Convener: I want to move on to criminal 
legal aid. There is perhaps an acceptance that 
although there may be additional costs to the new 
procedure, there could also be savings. The two 
might balance out. We have had two opinions on 
whether, if business is shifted from the High Court 
to the sheriff court, counsel will appear in the 
sheriff court. The bill team tells us that counsel will 
do that, but we have also been told that that would 
not happen. What is your general opinion of the 
implications of that proposal for criminal legal aid? 

Gerry Brown: It is difficult to determine what the 
impact would be. If the bill is effective, it should 
result in a smaller number of trials. I will deal with 
counsel appearing in the sheriff court later on in 
my reply, as that concerns sentencing as well as 
provision. Sanction is automatic in the High Court 
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for counsel, but that is not the case in the sheriff 
court. 

I am not sure whether there will be savings in 
legal aid or whether there will be an increase in 
legal aid. I am also not sure whether that matters 
in the general picture of things. When I think of the 
criminal justice system, I always think of it as a 
balloon filled with water: if you push in one bit to 
make some savings, the other side pops out. If, for 
example, there are mandatory diets that are 
effective, the savings will be in judicial time and in 
a reduction in inconvenience to witnesses and 
victims. There will also be savings for the police: 
police time in coming to court will be saved and 
there will be a reduction in the problems the police 
have with citations.  

We have to look at the whole picture. Legal aid 
exists and, as far as I understand it, will continue 
to do so; the situation as regards budget is open 
ended. Once the people who represent individuals 
in terms of legal aid move on, other people will 
replace them. Legal aid is a service—one that 
keeps the system going.  

The reduction to the sheriff court is in line with 
the increased sentencing powers for sheriffs. From 
our response, you will see that we are not 
supportive of that. We are happy to expand on our 
reasons for that. 

Anne Keenan: The committee has obviously 
received from the Scottish Legal Aid Board 
submissions about figures. For completeness, we 
provided our response to the Finance Committee. 
I understand that SLAB’s figures have been 
estimated on the basis of current legal aid figures. 
The Minister for Justice has indicated that there is 
to be a strategic review of legal aid. We cannot 
answer questions about the impact on the system 
because we do not know what is going to happen 
with the strategic review. Assessing the impact on 
the system is therefore difficult for us, but SLAB 
might be able to give you a view of that with the 
information that it has to hand. 

Gerry Brown: SLAB is participating in the 
strategic review—as we are—so it might be able 
to assist you. 

The Convener: Do you have a view about the 
shift in business to the sheriff court and whether 
counsel should be available for cases for which 
they were previously available? Would there be 
implications for the legal aid budget if that were to 
happen? 

Gerry Brown: There should not be an increase 
in the sentencing power. The provision has been 
in force since the Crime and Punishment 
(Scotland) Act 1997. I am not sure what has 
changed. 

Serious crime deserves to be dealt with in a 

serious forum such as the High Court of Justiciary. 
We do not know what the Sentencing Commission 
will say about sentencing. Other than in very 
exceptional cases, sentencing linked to serious 
crime is consistent when it involves a set body of 
judges. There could be variations if sentencing 
decisions were spread throughout Scotland.  

Public confidence is also an issue when 
decisions are made about whether serious crime 
should be dealt with in the High Court. My 
colleagues might have something to add to that. 

If there is be a change in policy to allocate cases 
to the sheriff court, facilities have to be available 
and there has to be a regular opportunity to obtain 
the sanction of counsel. What is the difference? 
Just because the forum has changed, that does 
not mean the crime has changed. 

The Convener: So you believe that counsel 
should be available for those cases. 

Gerry Brown: Yes. I do not see the difference in 
principle between counsel and a solicitor 
advocate. They should be available. 

Mr Maxwell: You said that you do not believe 
that the sentencing powers of the sheriff court 
should be extended to five years. If the bill were 
enacted, what type of case should be allocated to 
the sheriff court? 

Gerry Brown: I listened to the previous 
witnesses, particularly John Ewing. We do not 
have a view on what cases should be allocated 
because, unless the law changes, the Crown 
should make the decision about where a case is 
determined. It is also a matter for Crown policy, 
which can and does change over the years. 

Mr Maxwell: We have heard evidence that 
much the same cases would go to the sheriff court 
as go at the moment, but that they might be a little 
more serious. Certain drugs cases might be 
transferred, for example. 

Gerry Brown: I have a view about cases that 
should go to the High Court but do not, but that is 
another matter. That aside, it would be wrong for 
me to comment. 

Michael Meehan: The chief executive of the 
Scottish Court Service gave evidence on cases 
being referred to the High Court just because the 
accused had a record. I am not able to speak to 
evidence in relation to that, but I do not believe 
that that would make up a great percentage of 
cases, even though the figure of 20 to 25 per cent 
of cases was being bandied about. High Court 
cases often feature first offenders committing 
serious offences; an extreme example would be 
murder. I would be surprised if a significant 
proportion of them were sent because of the 
accused’s record. However, that is just my 
impression as opposed to detailed evidence. 
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11:45 
Mr Maxwell: In your written submission, you 

express concern that the bill does not indicate the 
type of information that the written record of state 
of preparation would contain. Why are you 
concerned that that is not in the bill? 

Anne Keenan: We want to know what we are 
signing up to in advance, and the proposal is 
nebulous. I referred earlier to our concerns about 
any erosion of the doctrine of legal professional 
privilege or anything that would interfere with 
confidentiality. If we sign up to something that 
could be prescribed by an act of adjournal, we 
could not say, “We agreed to it in principle when 
the bill was passing through the Parliament, but 
now the act of adjournal says that we are 
supposed to disclose something confidential, and 
it would be improper for us to do that.” That is why 
the bill should specify the confines of the written 
record. We have had some thoughts about which 
matters should be covered, such as whether all 
the evidence has been agreed, whether all the 
witnesses have been cited, whether we can cut 
down or trim the case in any way, and perhaps a 
list of outstanding matters. However, we want 
certainty about what we are signing up to before 
we can say to the committee whether the provision 
is good or bad. Otherwise, it will impinge on our 
professional responsibilities. 

Mr Maxwell: I accept what you say. You listed a 
number of things that should be included. What, 
then, should be excluded? 

Michael Meehan: The written record should not 
stray into confidential issues. In his report, Lord 
Bonomy raised the idea of a note on the defence. 
From reading Lord Bonomy’s report, I had formed 
the impression that the note would be akin to the 
shopping-list letter that the Crown would prepare 
to highlight matters that need to be attended to, in 
that it would be a note on defence matters that 
needed to be attended to, and that it would be a 
matter for the defence team. The bill proposes a 
document that would be before the court, which is 
similar to what one finds at an intermediate diet in 
summary cases in some jurisdictions where, in 
some cases, the solicitor will stand up and say 
what their position is. Other jurisdictions have a 
pro forma that asks about matters such as 
whether the witnesses have been precognosced, 
whether legal aid is in place and whether evidence 
has been agreed. It would be advantageous to 
know in advance which matters the document will 
contain; as Anne Keenan said, it would also be 
advantageous to know that the document will not 
stray into confidential issues. 

Mr Maxwell: In your written submission, you 
seem to question the idea of the prosecution and 
the defence submitting the written record jointly. 
Will you expand on that? It seems common sense 

that, if both parties were agreed, there would be 
no reason why they could not make a joint 
submission saying what they agree on. 

Gerry Brown: There may be situations in which 
everything can be agreed, but individual 
responsibility rests with the solicitor or counsel. 
We have an adversarial system, and we must 
acknowledge that, if there are multiple accused, 
individual responsibility rests with each accused’s 
representative. Also, a solicitor might find that they 
are unable to achieve agreement as to what is to 
be put before the court because they have not 
been able to meet counsel. We were concerned 
about who has ultimate responsibility: the solicitor 
who instructs counsel or counsel. There may be 
ways round that, but we would like that whole area 
to be clarified. 

Mr Maxwell: Is the provision too vague? 

Gerry Brown: We think that it is not precise 
enough—I think that that means that it is too 
vague. 

Mr Maxwell: On the point about multiple 
accused, they are obviously all at the same trial. 
More parties may be involved if different people 
represent different accused. I am not sure how a 
separate agreement between each of them rather 
than a joint agreement would speed up the 
process or in any way enhance the situation. 

Gerry Brown: The written record has to be 
lodged 48 hours before the preliminary diet, so the 
judge will have access to it. 

This is why the provision is too vague. A 
mechanism could be put in place whereby the 
individual legal representatives have to exchange 
documents with one another; they have to do that 
at present in relation to notices of special defence, 
notices of incrimination and so on. If that 
mechanism were extended to cover the written 
record, they would arrive at the preliminary diet 
with either a resolved position between the parties 
or a disputed position, which could be resolved at 
the preliminary diet. It is about exchanging 
information, through whichever method is 
appropriate. Personally, I would rather take 
individual responsibility for my position rather than 
have joint responsibility with any of the co-accused 
or with the Crown. 

Michael Meehan: The Law Society of 
Scotland’s position is that the document would be 
an individual report on the state of preparation. 
Therefore it is perhaps not correct to define it as 
an agreement, because we would not necessarily 
be agreeing with the Crown. We would be saying 
to the Crown and to the other parties in a given 
case, “This is our position.” I agree that it would be 
a bit incongruous to have individual agreements, 
because if, out of five accused, four say that they 
can agree the forensic evidence or the fingerprint 
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evidence but the fifth does not, the Crown would 
need to lead evidence on that point. I accept that, 
if there is to be an agreement, it would make 
sense for that to be an agreement between all the 
parties involved. 

Our position is that we would look at each 
party’s position and intimate those to the other 
parties, so that prior to the preliminary hearing not 
only would each party have intimated their position 
to the Crown, but they would also know the 
respective positions of the various parties before 
the case called in court. 

Margaret Mitchell: Your submission indicates 
that you do not believe that it is necessary to 
extend the 110-day rule in all cases. You have 
suggested an alternative for cases in which that 
extra time would be required. Will you outline your 
alternative? 

Michael Meehan: Our proposed alternative—it 
is a loose proposal—is for a hearing within, for 
example, seven days of the indictment being 
served. Therefore, seven days after the 80 days 
have expired, there would be a hearing at which 
the parties would appear in court. They could use 
that hearing to say that the case was 
straightforward, that the information about 
charges, witnesses and productions on the 
indictment was as they expected and that they 
would be ready to proceed in 110 days. 

As we indicated, more complicated cases would 
have been identified at a far earlier stage and a 
timetable would be disclosed for them. We would 
still anticipate there being a preliminary hearing for 
the 110-day cases but, with the advantage of early 
disclosure at a very early stage, the defence would 
be in a position to confirm that their state of 
preparation was advanced. 

Margaret Mitchell: So you could ask for a 
realistic extension, knowing the stage that you 
were at. 

Gerry Brown: I go back to a point that was 
contained in the review of the Crown Office. If an 
experienced prosecutor can say at an early stage, 
“This is a 110-day case, but there is no way that 
we will be prepared in 110 days,” they could bring 
that to the attention of the accused’s legal 
representative. As Michael Meehan properly says, 
many cases can be dealt with inside 110 days; 
they would be dealt with inside that time scale if 
there was early disclosure. It is a canard to 
suggest that adjournments are always brought 
about by a defence motion for adjournment. The 
committee may have heard evidence about that, 
but in our experience adjournments happen 
because certain preparations still have to be 
conducted. 

Margaret Mitchell: If I have read your 
submission properly, it suggests that when 

forensic evidence is required, it is necessary to 
tease out whether the delay arises because extra 
time is required due to the complexity of the 
forensic evidence or because insufficient 
resources are in place. 

Michael Meehan: A recently reported case—
HMA v Hannigan—was thrown out because of 
delay. The High Court judge took the view that the 
case was very straightforward, and although it 
involved only 11 witnesses, it had taken two years 
from the date of arrest for the case to come to 
court, which he said was too long. 

In some cases, only analysis of drugs requires 
to be done. Our position is that if it takes 10 
months for the analysis to come back because of 
a backlog of work, that is completely different from 
a situation involving a process such as the 
amplification of DNA, which takes months. There 
is a distinction to be drawn. The Bonomy review 
and the Crown Office review acknowledged that 
there are demands on the resources of the 
forensic science services. The issue comes down 
to cost. If the money were forwarded to the labs, 
would they be able to clear the backlog of cases 
so that drugs could be analysed more quickly and 
not have to wait in a queue for months? 

Margaret Mitchell: It might be worth while for 
the committee to investigate that area to find out 
what the reason for the delay is. 

Michael Meehan: Indeed. 

Margaret Mitchell: Does the extension to the 
110-day rule, where extra time is needed, work 
informally in the High Court? 

Michael Meehan: Even in a sheriff court case in 
which someone has been remanded for 110 days, 
an extension must be dealt with by a High Court 
judge. In other words, a request for an extension 
has to come formally in front of the judge. In the 
same way that a High Court judge could refuse a 
motion to adjourn, they could say that they were 
not prepared to grant an extension beyond the 
110-day period. Judges often rely on what the 
parties tell them. If the defence says that it needs 
more time because, following late receipt of a 
fingerprint report, it has an essential inquiry to 
make, a judge would usually—although not in 
every case—back that request and grant the 
adjournment, if the Crown was in agreement. It is 
always for the judge to decide whether to grant an 
extension. 

Margaret Mitchell: If there is sufficient reason, it 
is not uncommon for the judge to grant such an 
extension. 

Michael Meehan: That is right. 

Michael Matheson: In the evidence that we 
took from the bill team last week, one of the main 
arguments for the need to extend the 110-day rule 
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concerned the complexity of the cases that go 
before the High Court and the fact that they are 
becoming much more sophisticated, because of 
scientific advances. I will ask you a question that I 
asked members of the bill team. At some point in 
future, will we have to revisit the time frame that 
we are changing, in order to extend it even further 
because of advancements in the technology that 
the police use and in scientific evidence? Although 
those factors might speed up the process, they 
could also make it much more complex. Are we in 
danger of going down a slippery slope by 
extending the time scale? 

Gerry Brown: I am not sure which analogy to 
respond to. If we had to revisit the issue, our 
position would be different. It has taken us a long 
time to come to the view that the 110-day rule 
should not be preserved. As Michael Meehan said, 
we have put forward our position. 

The issue is fundamentally predicated on the 
implementation of the Crown Office review that I 
have referred to. If that is effective and progress is 
made once that work starts—perhaps it has 
already started, but that might be a secret—as 
Michael Meehan said earlier, it should be possible 
to have early identification of what are often fairly 
simple High Court cases, such as an assault and 
robbery in a shop with a weapon. Such a case 
may involve just three eye witnesses and seven 
police officers. Many cases are not complex or 
difficult, while some are very complex and difficult, 
and I suggest that the majority would not be as 
difficult if there were early identification. 

The Convener: Will you clarify which Crown 
Office review you are referring to? 

Gerry Brown: I am sorry. I can give you a copy 
of it—it is called, “Review of Crown Office and 
Procurator Fiscal Service Systems for Processing, 
Preparation and Prosecution of High Court 
Cases”, which was published by the quality and 
practice review unit in 2002.  

The Convener: Thanks. That is helpful. 

Bill Butler: Your written submission states that 
you do not agree with the proposal to extend the 
circumstances in which a trial may be conducted 
in the absence of the accused. Is the non-
appearance of the accused a significant problem 
in High Court trials? 

Gerry Brown: No, it is not a significant problem. 
I am surprised by how many people turn up at 
High Court trials. Most of your witnesses will 
probably confirm that that is the case. 

12:00 
Bill Butler: So the problem is not significant. 

Gerry Brown: No. Sorry—maybe I should have 
said yes. 

Bill Butler: That would have been handier. Is it 
possible for an accused to have a fair trial if he or 
she is not present? The answer does not have to 
be yes or no. 

Gerry Brown: My view, which I think is the view 
of our committee, is that it would not be possible to 
have a fair trial. 

Bill Butler: Is that true in all circumstances? If 
the accused does not turn up for the trial, do they 
not in effect waive their right under article 6 of the 
European convention on human rights? 

Michael Meehan: Each system is considered on 
its own merits when it comes to the ECHR—for 
example, the English system is more statement 
based. In Scotland, there could be a trial in which, 
after all the evidence has been led and the 
advocate depute has presented his speech to the 
jury, the accused thinks, “I am going down.” In that 
circumstance, no further evidence is to be led, so 
it is difficult to identify what prejudice there would 
be to an accused not being present to hear his 
solicitor advocate or counsel address the jury. 

However, the Scottish system relies 
predominantly on witnesses giving evidence in the 
box. Legal representatives often consult the 
accused in the morning, at lunchtime or in the 
afternoon if something unanticipated arises in the 
evidence. Even when the Crown examination-in-
chief is concluded, the defence can ask for a brief 
adjournment to take instructions in relation to a 
witness’s evidence. The Scottish experience is 
that it is more difficult to predict what witnesses 
will say because we do not rely on statements. As 
a consequence, representatives need to take 
instructions as cases progress. If the accused is 
not present, that cannot happen. 

Anne Keenan: Our submission refers to the 
English case of R v Jones. During a speech in that 
case, Lord Rodger of Earlsferry pointed out the 
differences between Scottish and English 
procedures. He said that the difficulty with 
examining the trial-in-absence procedures in 
different jurisdictions throughout Europe is that 
each country has its own system. We cannot look 
at case law in one country and say that because 
the trial-in-absence procedures there are okay, 
they must be okay in another country. We must 
look at the procedural rules that surround the law. 
Lord Rodger quoted the fact that, in the Scots 
system, trial in the presence of the accused goes 
back as far as Baron Hume. 

I am happy to send the committee further 
information on that case, because I cannot 
remember it fully, but towards the end, a checklist 
was produced of points on which the court should 
be satisfied before it starts a trial-in-absence 
procedure. For example, it was stated that the 
court must decide whether there has been due 
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citation and whether the Crown has made all due 
inquiries to ensure that the accused knew that 
they were to be present at a particular time and 
place. It was also stated that the court must 
consider the impact on the witnesses of going 
ahead with the trial and whether a retrial is likely. 
The last thing one would want would be to go 
ahead with a sensitive case and find that an issue 
arises that has not been taken into account, which 
would mean that the witnesses would have to go 
through the procedure again. From memory, about 
nine or 10 prerequisites were produced for starting 
a trial in the absence of the accused. I am happy 
to write to the committee and outline the points in 
Lord Rodger’s speech. 

Before we give a yes-or-no answer, we must 
see how procedure in Scots law turns out when 
the bill is implemented and decide whether all the 
checks and balances are in place to ensure that 
article 6 of the ECHR is complied with. 

Bill Butler: That is a helpful and detailed 
answer on what is obviously a complex issue. 
Does the Law Society’s position reflect article 
14(3)(d) of the International Covenant on Civil and 
Political Rights, which provides that everyone who 
is charged with a criminal offence has the right  
“To be tried in his presence”? 

Anne Keenan: We will have to write to you 
about that after looking up the terms of the article. 

Gerry Brown: This is the first time that I have 
heard of that. 

Bill Butler: There is a first time for everything. 

The Convener: Perhaps we can teach the Law 
Society something. 

Margaret Mitchell: I want to move on to the 
subject of the court appointing solicitors in the 
absence of the accused. As I understand it, at 
present there is a contract between the client and 
the solicitor who is instructed to act. Is there a 
conflict between that relationship and the 
obligations and responsibilities that the bill would 
impose on court-appointed solicitors? 

Gerry Brown: Anne Keenan will respond to 
that. Obviously, there are professional implications 
for individual solicitors who are appointed. 

Anne Keenan: As some members will know, the 
original proposal for a court-appointed solicitor 
came up in the bill that was enacted as the Sexual 
Offences (Procedure and Evidence) (Scotland) Act 
2003. We had concerns about court-appointed 
solicitors at that stage because such appointments 
would interfere with the traditional solicitor-client 
relationship. We have expressed those concerns 
again on the Vulnerable Witnesses (Scotland) Bill, 
in which the provision has been extended, 
although it is discretionary. We have the same 

concerns about the Criminal Procedure 
(Amendment) (Scotland) Bill. 

The basis of a solicitor-client relationship is the 
law of contract. The solicitor takes instructions 
from the client. The Criminal Procedure 
(Amendment) (Scotland) Bill would impose an 
artificial relationship. In many ways, the bill goes 
one step further than the 2003 act, because the 
client would not even be present in the court. 
Therefore, there would be no possibility of being 
able to take instructions from the client, which is at 
least possible in the other legislation to which I 
have referred. 

Our difficulty with the Criminal Procedure 
(Amendment) (Scotland) Bill as drafted is that we 
understand that it would impose that artificial 
relationship while continuing to demand of the 
solicitor the same duties towards the client as he 
or she would have had if he or she had been 
instructed by the client. 

We have codes of conduct that govern the 
conduct of solicitors. One of the codes states: 

“Solicitors must always act in the best interests of their 
clients”. 

It goes on to state:  
“Solicitors must provide adequate professional services.” 

The code then explains:  
“An adequate professional service requires the legal 

knowledge, skill, thoroughness and preparation necessary 
to the matter in hand.” 

Thoroughness and preparation are indicative of 
the fact that the solicitor has instructions and 
knows what the defence will be. 

The second element of our concern is over lack 
of information. I appreciate that the bill 
distinguishes between two situations in which the 
accused is absent. In one situation, the solicitor 
has already been instructed and may or may not 
have instructions as to what to do in the client’s 
absence but he or she will presumably have some 
knowledge of the defence. 

However, the situation is exacerbated in the 
case of a court-appointed solicitor who, by 
definition, will not know what the defence is. The 
solicitor could perhaps be provided with 
information about the Crown’s case so that, in 
some way, he or she could test it. However, the 
court-appointed solicitor will not know, for 
example, whether the defence would have been 
one of alibi, incrimination or self-defence. 
Therefore, without having any information to take 
the matter further, the solicitor could only expose 
potential weaknesses in the Crown’s evidence. 

Our concern is that the solicitor would be left 
almost in a vacuum, in which he or she had to try 
to operate without instructions while nevertheless 
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being professionally responsible, with duties to the 
client whom he or she has never met. The solicitor 
could actually find themselves being sued by the 
client under the civil law for defective 
representation or the subject of a complaint to the 
society. 

Our other concern is that there could then be 
what has become known as an Anderson 
appeal—a subsequent appeal on the ground of 
defective representation—which might undermine 
the conviction. 

Those are our concerns about the provisions. If 
there was no provision on the statute book that 
regulated the relationship between the solicitor 
and the client, we would still have concerns about 
telling our members to proceed on a basis 
whereby they could not take instructions. 

In its submission, the criminal law committee of 
the Law Society of Scotland referred to the fact 
that section 38 of the Youth Justice and Criminal 
Evidence Act 1999, which is in force in England 
and Wales, introduced similar provisions for court-
appointed solicitors. The provisions in the 1999 act 
do not, however, apply to trials in absence but 
envisage a situation in which someone who has 
been accused of a sexual offence is present in 
court and the court appoints a solicitor whose sole 
purpose is to cross-examine the witness. The 
legislation specifically provides that the solicitor is 
not responsible to the client, making it clear that 
there is an altered relationship between the parties 
and that the solicitor’s duty is to the court. The 
solicitor therefore does not have to carry the full 
range of professional obligations to the accused. 

Margaret Mitchell: That is helpful. The 
implications of the court-appointed solicitor’s 
potential liability under the bill as drafted are 
extremely worrying. You highlighted the fact that a 
court-appointed solicitor could be made 
responsible to the court. Is that the sole way of 
avoiding those potential pitfalls? 

Anne Keenan: It would be one way of 
reconciling the professional duties of the solicitor, 
but I am still at a loss as to how the solicitor could 
adequately put forward a defence if they had no 
information about the potential case for the 
defence. 

The Convener: While you were speaking about 
defective representation in relation to the 
Anderson case, it occurred to me that if someone 
was being tried in absentia because they had run 
off, it would be interesting to see how they might 
come back to sue the solicitor. 

Anne Keenan: You are right; the case might not 
go far. However, an action could still be raised and 
that would create professional difficulties for the 
solicitor, as solicitors have to pay for professional 
indemnity insurance. Although the solicitor might 

ultimately be successful in defending the action, 
the people in the claims department might put a 
loading on their premium while the action was 
outstanding. As I understand insurance rules, such 
a loading on the premium would be non-
recoverable. 

The Convener: If an accused who had not 
made themselves available for trial then sought to 
sue a solicitor on the ground of defective 
representation, surely the solicitor would have a 
good defence. The court would ask, “Why here 
and now?” 

Anne Keenan: That is right, but there would still 
be an issue about the period during which the 
action was outstanding, before the court threw it 
out. I believe that it can be some time before 
actions are dealt with—perhaps that is a matter for 
a civil law review. 

Gerry Brown: Solicitors are under an obligation 
every year when they apply for their practice 
certificate to fill out a professional indemnity 
application form. They must notify the insurers of 
any circumstances that are likely to go to court, 
such as the situation that the convener described. 
The insurers might then put a loading on the policy 
premium. 

The Convener: Section 12, which is about 
reluctant witnesses, provides a new power to grant 
a warrant for the apprehension of a witness when 
it is known that the witness is unlikely to turn up at 
court. Do you have concerns about that provision? 

Gerry Brown: Yes. One of our concerns is 
about the new section 90A(2)(a), which provides 
that a warrant can be granted if 
“the witness, having been duly cited to any diet in the 
proceedings, fails to appear at the diet”. 

We would like a requirement for personal citations 
to be included in the bill. Indeed, it would not be 
appropriate to carry out the process unless there 
had been a clear personal citation. 

The Convener: As opposed to a postal citation. 

Gerry Brown: Yes. After all, the implications 
from the use of the power include the subsequent 
detention of the witness. 

12:15 
Margaret Mitchell: Given all the potential 

problems that you have highlighted with regard to 
court-appointed solicitors, are you saying that very 
few people will volunteer to take up those posts? 

Gerry Brown: At the risk of avoiding your 
question, I want to go back a stage and query 
whether there is a problem in this respect. I do not 
know what the statistics are for the number of 
cases in which witnesses or accused do not turn 
up; however, in a straw poll that we took among 

 

263



281  3 DECEMBER 2003  282 

members of the Law Society’s criminal law 
committee—who come from across Scotland—
they did not envisage that there will be a huge 
problem. 

That said, although we have not canvassed the 
matter, I think that there will be a problem with 
finding people to volunteer for these posts. 
Provision might be made through some other 
forum. I do not know. 

Anne Keenan: To assist with the Sexual 
Evidence (Procedure and Evidence) (Scotland) 
Act 2002, we provided the Scottish Executive with 
a list of solicitors who were willing to take referral. 
As I have indicated, the bill goes beyond that. The 
solicitors in that list might be in a position to take 
instructions; however, that would not be the case 
under the bill’s provisions and I cannot definitely 
say whether the solicitors on the list would be 
willing to go ahead. 

The Convener: What is your view on discount 
sentencing for early pleas? Under the bill, sheriffs 
must stipulate the element of the sentence that 
relates to an early guilty plea. Should we move 
towards having a level of detail in sentencing that 
has not really existed before? 

Gerry Brown: Michael Meehan might also want 
to respond to that question. The case of Du Plooy, 
which is described in the October edition of the 
Scottish criminal case report, gives clear guidance 
on discounting sentences for guilty pleas. The 
option is a very welcome addition to our process 
and I think that it is being implemented regularly. 

Disclosure will encourage early guilty pleas. 
After all, no agent worth his salt will discuss such 
pleas unless it is clear from proper investigation 
and analysis of the evidence that he can properly 
advise an individual to tender a guilty plea. That is 
the foundation of the matter. I welcome the 
proposal to amend the use of the word “may” in 
the section in question to “shall”. That said, I think 
that the Du Plooy case assists matters to a large 
extent. 

Michael Meehan: That is right. The Du Plooy 
ruling has overtaken the point that the bill seeks to 
address. When a High Court judge passes 
sentence, they should take into account the fact 
that an individual might have co-operated with the 
police at the time and perhaps sentence them to 
six years instead of seven. An accused person 
and those in the court will know that that is the 
discount. Therefore, I think that the development is 
helpful and might well have more of an influence 
than passing matters to the sheriff court. 

The difference between the sheriff court and the 
High Court is that it is far more likely that a person 
will receive a significant period of imprisonment if 
found guilty in a High Court case. The significant 
factor in convincing someone to tender a guilty 

plea is the expectation that doing so will be taken 
into account and will mean a substantial discount 
in their sentence. If a person who faces a seven-
year sentence knows that they will receive seven 
years no matter whether the case goes to trial, 
they will probably decide to go to trial. However, 
the Du Plooy case has firmly indicated that 
tendering a guilty plea will be taken into account 
and judges are already following that guidance. 

The Convener: Does the measure widen the 
scope for appeals against sentence? For example, 
given that the judge is using his or her own 
discretion, could someone appeal against that 
element of the sentence? Will it be open to 
challenge? 

Gerry Brown: Do you mean appeal against 
sentence by the accused or by the Crown? 

The Convener: I suppose that I mean both. If 
the provision becomes law, will there be scope for 
people to appeal on different grounds because, for 
example, a sheriff applied a discount of six months 
instead of 18 months? Should any discount be 
entirely at the sheriff’s discretion? 

Gerry Brown: The Sentencing Commission will 
consider all those issues. However, the scope for 
appeals should be reduced if during the 
sentencing process a judge advises the accused 
in open court about the sentence as it would have 
been, the sentence as it now stands and the 
reasons for imposing the sentence. I am optimistic 
that that informed decision might lessen the 
prospect of appeals against sentence. After all, a 
judge or sheriff might simply give a six-month 
discount and the accused might wonder why. Now 
we will know why. 

The Convener: That is very helpful. 

Gerry Brown: I am surprised by that, convener. 
[Laughter.] 

The Convener: Do you want to continue? We 
would like to, but we cannot. I thank the witnesses 
for their time. Their evidence has been valuable to 
the committee. 

Do members want a two-minute comfort break? 

Members indicated agreement. 

The Convener: I will see you back here at 
12:25. 

12:21 
Meeting suspended. 

12:30 
On resuming— 

The Convener: I welcome Patrick Fordyce, who 
is the president of the Scottish Law Agents 
Society. Good afternoon. 
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Patrick Fordyce (Scottish Law Agents 
Society): Good afternoon. 

The Convener: Our first question is from 
Margaret Smith. 

Patrick Fordyce: Before the committee begins 
its questions, would you mind if Janice Webster, 
who is our society’s secretary, took a seat next to 
me? 

The Convener: Not at all. Please join us, 
Janice. 

Margaret Smith: The bill makes provision to 
extend established time limits, including the 110-
day rule. The view has been expressed that that is 
not necessary in all cases and that the system has 
enough flexibility. Is such a departure from existing 
procedures justified? 

Patrick Fordyce: I have mixed views about that. 
The provision is a little premature. Perhaps we 
should think about more ways of accelerating the 
existing process. In some ways, all that the bill will 
do is add 30 days to the 110-day rule. Gerry 
Brown and the other Law Society witnesses made 
the valid point several times that the earlier full 
disclosure is made in such a process, the quicker 
both sides will be ready. That is my main position. 

In practical terms, most experienced fiscals who 
receive a set of papers for a serious case on the 
first day when the accused appears from custody 
can say almost immediately, before the case goes 
anywhere near a trial, that preliminary 
consideration of a case shows potential problems 
with the 110-day rule. If such cases can be 
identified and dealt with appropriately earlier, the 
necessity for extending the periods of time in the 
proposed way will be less. 

Margaret Smith: You said that you agreed with 
the Law Society’s point that early disclosure would 
go a long way towards remedying the problem. Do 
you agree with the society that a disclosure 
timetable is required? What are your general 
views on the issue? 

Patrick Fordyce: That suggestion is good. I do 
not doubt that Gerry Brown’s comments have 
been recorded, so perhaps we can replay them to 
save me from saying the same things. 

The Convener: He would love that. 

Margaret Smith: We could hear the remarks in 
stereo. 

Patrick Fordyce: Under the present procedure, 
not even the supply of a provisional list of 
witnesses is guaranteed. If a case that may be 
destined for the High Court starts on petition in the 
sheriff court, a lawyer will first write to ask the 
procurator fiscal for a provisional list of the 
witnesses whom the Crown will call eventually. 
Such lists are not always provided. The Crown 

might have reasonable grounds for saying that 
providing such a list is inappropriate, but it does 
not tell us them—we either receive the list or we 
do not receive it. Sometimes under the present 
system, the first time that we know which 
witnesses the Crown intends to call is when we 
receive the indictment, which happens a short time 
before the trial diet. We could guarantee full 
disclosure and I cannot imagine that there are 
many cases where the Crown is not in a position 
to issue a provisional list of witnesses within 14 
days of the first appearance on petition. That 
might be a fairly tight time limit, and I am not 
putting it forward as a specific suggestion, but it 
would be useful if there were a rule that a list of 
witnesses should be provided within a relatively 
short time scale. 

Margaret Smith: Should provisions on 
disclosure be in the bill, or would it be enough for 
them to come later? 

Patrick Fordyce: The bill presents a great 
opportunity to address major failings in High Court 
procedures. Many of the problems with not being 
ready for trial—which has most concerned the 
committee today—could largely be addressed by 
full disclosure, or by more detailed disclosure than 
we have at present. If we are contemplating 
making significant changes with the bill, disclosure 
should be included. 

Marlyn Glen: The bill also makes provision for 
the detention of a witness who has failed to 
appear following citation. In your experience, is 
there a significant problem with witnesses failing to 
attend court when they have been cited to attend? 

Patrick Fordyce: There is a moderately 
significant problem. There are all sorts of reasons 
why witnesses do not want to turn up and give 
evidence. Perhaps their hands are not entirely 
clean in relation to the incident in question. It could 
be that a member of a family is being required to 
give evidence against another member of the 
family. There are all sorts of reasons why 
witnesses may be reluctant. I stress what Gerry 
Brown stressed, which is that if there is the 
possibility of a warrant being granted for the arrest 
of a witness who does not turn up, it is important 
that the court must be satisfied that that witness 
has been personally cited and knows that they 
must be there. Subject to that, there requires to be 
a mechanism to get witnesses to court. 

Clear mechanisms must be in place to ensure 
that witnesses who are arrested on a warrant and 
who are appearing before a court have access to 
legal advice. That is not usually a great problem in 
the sheriff court, because there is a legal aid duty 
scheme in the sheriff court, and a legal aid duty 
agent will always be available. I am not too familiar 
with what happens in such situations in the High 
Court, but if witnesses are increasingly going to be 
arrested, they need advice as to their legal rights. 
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Marlyn Glen: I think that you have answered my 
next question, about the concern that has been 
expressed that that might be seen as coercion of a 
witness, by saying that you want the witness to 
have legal representation. 

Patrick Fordyce: Yes. 

Bill Butler: You will know that the Executive has 
stated that it intends to implement section 13(1) of 
the Crime and Punishment (Scotland) Act 1997, 
so that the sentencing powers of sheriffs in solemn 
procedure are enhanced. Is it possible to estimate 
the impact that that will have on the work load of 
the sheriff court? 

Patrick Fordyce: That is difficult to estimate. 
Other witnesses, such as Mr Ewing, gave the 
committee statistics on that. He would be a better 
guide than I could be on such matters. 

Bill Butler: Is it your impression that it will at 
least marginally improve the system? 

Patrick Fordyce: Inevitably, it must. If a certain 
number of cases go to the sheriff court that 
previously would have gone to the High Court, 
almost inevitably that will have a beneficial effect 
on the High Court. What impact it will have on the 
sheriff court is another matter. There will be a 
domino effect, with cases falling out of the High 
Court and into the sheriff court. There will also be 
an impact on summary procedure. I am not sure 
where Sheriff Principal McInnes has got to with his 
review, but there will be an impact on sheriffs’ 
time, as sheriffs will have to deal with both 
increased solemn business—they will now do 
some work that was traditionally High Court 
work—and their load of summary work. That is 
bound to have some impact. I find it difficult to 
assess the extent of that impact, but it is a matter 
for concern that requires a bit of thought. 

Bill Butler: Do you have a view on the increase 
in sentencing power to a maximum of five years’ 
imprisonment? Is that appropriate? 

Patrick Fordyce: I was just looking back at the 
response that the Scottish Law Agents Society 
gave to Lord Bonomy’s paper—it was mostly my 
work, so I have to take the blame—and I see that 
we agreed with that increase. Having listened to 
Gerry Brown, I am almost persuaded that that was 
a bad idea, for the reasons that he has given. 

Bill Butler: You say that you are almost 
persuaded. Why do you maintain your view? 

Patrick Fordyce: There is a superficial 
attraction in the idea that the transfer of a certain 
amount of High Court business to the sheriff court, 
which is going to be beneficial to the High Court, 
will require an increase in sentencing power to 
deal with those cases. I also said in my response 
that, if there were to be such an increase, the 
Executive might do well to consider whether it 

would be reasonable to retain the power of remit. 
On the basis of all that I have heard today about 
the type of cases that are liable to go from the 
High Court to the sheriff court, I would have 
thought that five years would be a more than 
ample sentencing power—if that is what the 
ultimate result is. Ultimately, there is an issue of 
decision in the first instance as to what is suitable 
for the High Court and what is suitable for the 
sheriff court. 

Bill Butler: In your view, what types of cases 
would go to the sheriff court? 

Patrick Fordyce: Probably the borderline 
cases, although even now there are some very 
strange decisions and we see serious cases 
appearing at sheriff and jury level. We also see 
cases that seem, on the face of it, not particularly 
complex or serious going to the High Court. That 
is down to human decisions about the seriousness 
of cases. 

Bill Butler: But the general type? 

Patrick Fordyce: We will probably see a lot 
more drug-related cases and assault and robbery 
cases in the sheriff court, which already takes 
quite a lot of such cases at the lower end of the 
scale. Those are the sort of cases that will, for the 
most part, graduate down to the sheriff court. 

The Convener: Much of this morning’s 
discussion has centred round Glasgow and 
Edinburgh as the High Court base. I wondered 
whether you might comment on the High Court in 
circuit. Are there any issues relating to the circuit 
of which the committee should be aware? 

Patrick Fordyce: I would hate to correct the 
convener, but although I have heard about 500 
references to Glasgow, I do not remember any 
references to Edinburgh. Nevertheless, I 
acknowledge the point that you are making. Those 
are the big boys in the High Court circuit. 

I do not have any specific comments to make 
other than to say that cases should be tried as 
near as possible to their origins—subject to some 
considerations when a case has particular 
notoriety and there might be benefit in taking it to a 
court some distance away because of the public 
knowledge about it. My main concern would be the 
convenience for the witnesses and the accused—
not to mention myself—in not having to travel 
excessively far. However, perhaps that was not 
the question that you were asking, convener. 

The Convener: I want to be sure that we have 
covered everything in relation to the High Court in 
circuit. We have concentrated on Glasgow and 
Edinburgh but, if you have nothing to add, that is 
fine. 
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12:45 
Patrick Fordyce: I do not have much to add. I 

agree that Dundee badly needs a High Court 
facility and that Aberdeen needs an upgraded 
facility. I do not think that there is much likelihood 
of the High Court coming to my home patch of 
Dumbarton in the foreseeable future—we have not 
even got a decent sheriff court. I do not know 
whether anybody listening has any influence that 
they might bring to bear. 

The Convener: I am sure that there will be a 
letter in the post—that has been my experience. 

I think that we have covered the main issues. In 
answer to a question on reluctant witnesses, you 
said that they should have access to legal aid. The 
Scottish Legal Aid Board has made that point, too. 
I do not suppose that all that many cases would 
involve reluctant witnesses, or do you think that 
they would? 

Patrick Fordyce: I am not aware of any 
statistics on that, but it is common in jury cases for 
there to be reluctant witnesses—that happens 
pretty frequently. Whether a warrant for their arrest 
should be issued, so that they are brought to court 
under duress, is another matter. Such matters are 
sometimes resolved in a more administrative 
fashion, with a large policeman going to remind 
them of their duty to come to court. 

The Convener: If you are right about the 
frequency, there would be an additional cost to the 
Scottish Legal Aid Board if it were to provide 
representation for those witnesses. 

Patrick Fordyce: Yes, but I do not think that the 
cost would be significant. People simply need 
access to a solicitor—who is totally independent of 
the process and who has nothing to do with the 
case—who can spend five or 10 minutes telling 
them about their legal obligations and answering 
any questions that they may have. 

Margaret Smith: Convener, will we ask about 
trial in absentia? The Law Society of Scotland was 
obviously concerned about that. 

Patrick Fordyce: I wonder whether I might ask 
the society’s secretary, Janice Webster, to 
comment on trial in absentia. She has been much 
involved in European issues and the committee 
may be interested to hear what she has to say. 

Janice Webster (Scottish Law Agents 
Society): If I may, I will introduce myself, 
convener. For some years, I was the director 
general of the Council of the Bars and Law 
Societies of the European Union and covered 
some countries that are not members of the 
European Union. That gave me an opportunity to 
see how other judicial systems worked, which was 
very interesting. I also worked quite closely with 
the Council of Europe, the European Court of 

Justice and the European Court of Human Rights. 
We had a standing committee in relation to all 
those organisations. When I came home to 
Scotland, I maintained my interest in international 
affairs and was used by the Council of Europe to 
go to some eastern European countries to try to 
bring their legislation up to the levels in the rest of 
Europe. I have had good opportunities to observe 
issues of the type that members are raising. 

I sit as a chairman of medical appeal tribunals. 
Very often, appellants choose not to turn up. That 
puts us at a severe disadvantage. Anybody in a 
judicial position bends over backwards to be fair to 
somebody who may not have knowledge of the 
system. There is no substitute for seeing the 
person—seeing the whites of their eyes, if you 
like—for testing credibility. However, it is possible 
to decide things on paper and we frequently do.  

That is a civil issue, but if we now consider a 
criminal issue—where somebody’s liberty or 
reputation may be at stake—I find it impossible to 
envisage being able to do justice if the person is 
not there to raise questions. On the other hand, 
we have the decision of the court in Strasbourg 
that if someone does not attend when they have 
been given the opportunity and all the papers have 
been sent out properly and all the rest of it, they 
are deemed to have waived their right to attend. 
That is the bottom line.  

Part of me feels that we should take a robust 
view and say, “Look, if these people can’t be 
bothered to come, why on earth should we waste 
public funds on them?” However, the legal side of 
me says, “Hang on. Sometimes these people are 
not in a position to be aware of what is best for 
them.” It is like the concept of informed consent in 
relation to conflict of interest; it could not work in 
Scotland, because the man in the street who does 
not have the benefit of a legal training does not 
always know what is best for him.  

As was said in the evidence from the Law 
Society of Scotland, questions can arise during a 
trial and, if the person is not there, it is difficult to 
deal with them. That was perhaps not a terribly 
helpful answer, but it is not an easy one to give. 
The balance of my feeling is that trial in absence 
will never work properly and will always be open to 
challenge. What Lord Rodger said was helpful and 
should be pursued. 

Margaret Smith: I wanted to ensure that we had 
it on the record that you concur with the view that 
the Law Society of Scotland witnesses expressed 
this morning that someone could not necessarily 
get a fair trial if they were not present to give 
instructions and deal with anything that came up in 
the trial. 

Patrick Fordyce: That is broadly my view. To 
take a pragmatic view, if I was the solicitor whose 
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client had disappeared and the question arose 
whether I could continue to represent him and he 
could have a fair trail in his absence, the first issue 
to consider would be whether he had run away 
because he thought his lawyer was rubbish. That 
would be a concern and I might consider whether I 
should continue to represent him. It is totally 
impractical to hold a trial in absence, because, as 
often happens, a witness may say something 
completely different from what we expect them to 
say and we cannot ask our client what they have 
to say about that.  

In the situation where the court appoints a 
solicitor, there are all sorts of difficulties with the 
contract between lawyer and client—for example, 
how can we have a contract with someone whom 
we have not met and how can we apply the 
solicitors’ code of conduct on how best to 
represent our client? If I took instructions on the 
phone from a client whom I had not met about 
something as simple as a debt matter, I would be 
liable to get a severe slap from the Law Society. 
The idea that I could conduct the defence of a 
High Court trial on behalf of a person who was not 
there and whom I had not met is too bizarre to 
contemplate. 

Margaret Smith: If, for the sake of argument, 
the Executive went ahead with the provision, 
would you agree that a minimum position might be 
that the contract would have to be between the 
lawyer and the court, to safeguard the lawyer? 

Patrick Fordyce: If we were to go down that 
road, we would be inventing an entirely different 
animal. Lawyers have all sorts of duties—they 
have duties to their client, to the court and to the 
public interest—and meeting all those obligations 
is a constant balancing act. However, we have an 
important duty to represent our client to the best of 
our ability. If there is a shift whereby the court and 
the public interest are represented rather than the 
client, that would be an entirely different approach. 
I do not know how one would begin to put in place 
the rules and guidelines that would be necessary 
for that shift. 

Janice Webster: I support what has been said. I 
have in interest in ethics and have written a book 
called “Professional Ethics and Practice for 
Scottish Solicitors”. I feel strongly about the 
matter. Trust is the essence of the relationship. 
We have heard that the relationship is based on 
contract, but its essence is trust, independence 
and integrity. The lawyer is the minder of justice as 
well as an adviser, representative and negotiator. 
If we were to throw out the baby with the bath 
water, that would be sad. The independent 
approach is the right approach. As Patrick Fordyce 
said, the lawyer must balance various interests, 
including a duty to the court and a duty to the 
client. That takes us into the realm of not 
misrepresenting facts, which is vital. 

Another issue that was raised earlier was double 
booking, which is a problem. A case involving 
counsel in a double-booking situation that might 
interest the committee was reported in a recent 
issue of the Scots Law Times—I do not know 
whether the committee has had access to that 
issue. The case concerned contempt of court and 
a robust view was taken of the matter. The 
problem was that an element of misleading the 
court was involved. A nice statement was made, 
reminding solicitors and advocates of their duties 
and suggesting that the professional bodies and 
the Scottish Legal Aid Board might like to consider 
the consequences of double booking. One hopes 
that the problem will be eliminated if the changes 
go ahead. 

The Convener: Is it fair to say that the judge 
took a firm hand with the advocate in that case 
because the advocate had misled the court about 
his availability and had not simply double booked? 

Janice Webster: Yes, but if one properly 
manages one’s affairs, that should not happen. 
Whether the electronic system will improve 
matters remains to be seen, but we hope that it 
will. 

The Convener: I would like to return to the 
issue of trying a person in their absence. I take on 
board all the points that you have made and what 
you have said about the ethics of the matter. The 
Law Society of Scotland made the same points 
about the practical difficulties involved in not 
having instructions from a client. However, there is 
also an ethical question that relates to the public 
interest. An accused person might have dodged 
their trial and flown the country—notable criminals 
have done so—and a person who has had crimes 
committed against them might not have access to 
justice. Do you accept that the provision intends to 
deal with such situations? There are practical 
difficulties, but it is a fair consideration that those 
who have absconded from justice should not be 
able to— 

Janice Webster: Absolutely. Each case must 
be considered on its own merits. There is always a 
question of balance when we get into the realm of 
human rights. There are rights on one side and 
duties on the other side; the public interest is, of 
course, a heavy weight in the balance. It would not 
be a good idea to be totally prescriptive—there 
must be a degree of discretion. I can envisage 
situations in which a person would perhaps not 
deserve to appear. 

The Convener: You mention the contractual 
relationship between solicitors and their clients, 
but there is a slight difference in the relationship 
between clients and advocates. Does that make 
any difference? I understand the principle of 
presenting a good case, but there is a slight 
difference in the relationships. 
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Janice Webster: The origins of that go back to 
the old days, when the main division was between 
advocates and law agents, as is reflected in the 
name of our society. The agents do what the 
name suggests—we step into the shoes of the 
person so that we can do everything that the 
person would have been able to do. The advocate 
who assists, or stands beside, the person—I think 
“ad sistere” is the derivation—speaks for or 
represents the person. Even the origins of the 
names and titles says something about our duties. 

The advocate is also one place removed from 
the public. The solicitor-client relationship is a 
close one, whereas the advocate often deals with 
the solicitor and does not see the client in the 
same way. The relationship is, therefore, 
somewhat different. Moreover, the solicitor branch 
of the profession is highly regulated nowadays and 
there are many preliminary matters that must be 
dealt with before a solicitor can do any work. They 
have to establish identity, to ensure— 

13:00 
The Convener: May I just stop you there? My 

question related to the role of advocates. In a 
murder case that goes to the High Court, if there is 
no accused for the solicitor to take instructions 
from, would not an advocate represent the case? 
Would all the practical difficulties that you have 
described to the committee also apply to the 
relationship between the absent accused and an 
advocate? 

Janice Webster: Obviously, the advocate 
cannot take instructions if there is nobody there to 
pass them on. What people see in court is only the 
tip of the iceberg; all the preparatory work is very 
important. The solicitor is involved in all that and 
the advocate then presents the case, so the 
advocate would have his hands tied behind his 
back as well. 

The Convener: But there is no contractual 
relationship like the one between the accused and 
the solicitor. 

Patrick Fordyce: No. 

The Convener: Therefore, you cannot simply 
translate the practical difficulties that you have 
described in relation to your own profession and 
say that those practical difficulties would exist for 
the Faculty of Advocates. 

Patrick Fordyce: The solicitor would have to be 
involved. The solicitor instructs the advocate and 
the accused instructs the solicitor—it is a two-way 
process. The solicitor is the person in the middle, 
without whom the system would not work. 

Janice Webster: There are all sorts of 
ramifications now, with the Proceeds of Crime Act 
2002, money laundering and so on. You have 

probably read Dame Elizabeth Butler-Sloss’s 
decision of just the other week. A barrister and a 
solicitor were involved in a matrimonial dispute 
and it became clear that some of the husband’s 
assets might have been ill-gotten gains. The 
lawyers had a duty, under the Proceeds of Crime 
Act 2002, to report that. That opened up the whole 
question of confidentiality that you were talking 
about earlier. All sorts of new developments are 
taking place in the law, which have an effect on 
the relationships of solicitors and advocates. This 
is quite a difficult time. 

The Convener: You referred earlier to your 
experience in the pan-European bar. Given your 
background, do you know of any jurisdictions that 
are operating such a provision of trial in absence 
of the accused? 

Janice Webster: Only some of the eastern 
European countries, which were told pretty quickly 
that they ought to improve. 

I listened to what the Law Society of Scotland 
had to say. The use of pleadings in writing, in a lot 
of the continental countries, is useful because a lot 
of initial points can be covered and the areas of 
agreement can be identified at an early date. If we 
had a system that borrowed a little from the 
continental systems, while maintaining the best 
elements of our system, we might arrive at a good 
solution. An awful lot more could be agreed in 
advance in this country. Such a system works well 
in the European Court of Justice and in some 
domestic courts. Joint minutes and more use of 
areas of agreement would be ideal. I acknowledge 
the problems of confidentiality, but the issue is one 
of balance and judgment—it is not beyond 
people’s ability to work something out. 

Employment tribunals and hearings on 
directions—which are like preliminary hearings—
are effective in identifying the issues that a case 
will involve and in clearing away some problems 
that might have taken days of evidence. We have 
an example of that already and the new proposals 
would work quite well. 

Michael Matheson: I would like to clarify 
whether other countries in Europe allow for trials in 
absence. Is it the case that no other member state 
in the European Union allows for that? 

Janice Webster: I could not say that offhand. I 
dare say that there may be some, but I would be 
misleading you if I were to give you an answer 
today, although I could research the matter. The 
Council of the Bars and Law Societies of the 
European Union, for which I worked, has a 
website and information service. Perhaps the 
answer could be pursued in that way. 

Michael Matheson: I asked the question to 
ascertain whether there were implications for the 
execution of European arrest warrants between 
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member states. For example, a member state 
could say that it was not prepared to execute the 
warrant on the basis that the person could be tried 
in their absence. 

Janice Webster: There are all sorts of 
international and Council of Europe conventions 
about which people forget or do now know. The 
United Kingdom is a signatory to a number of 
those conventions, which means that it has to bear 
in mind certain obligations. That aspect also needs 
to be looked at. 

The Convener: That is the end of our questions. 
I thank both our witnesses for their evidence, 
which has been very valuable. 

Patrick Fordyce: I would like to mention one 
more point, if I may, convener. I have been at the 
meeting for most of the morning and I am not 
aware that the point has come up. I do not want to 
open up a debate on it; I simply want to mention it. 

One of the primary purposes of the bill was to do 
away with certain sittings in the High Court, which 
have not been working well for some time. If I 
understand proposed new section 83A to the 1995 
act correctly, it seems that we will be left with a 
sort of curious hybrid that does not include a fixed 
date for trial. Paragraph 160 of the explanatory 
notes to the bill states: 

“In future, however, trials in the High Court will not be 
assigned to sittings but will be a mixture of dates fixed for 
calling of the diet or as the first day of a period (to be fixed 
by Act of Adjournal) in which the diet must call.” 

Frankly, I do not understand what that means or 
what, in practice, will happen. Perhaps somebody 
else knows the answer. If so, perhaps they could 
let us know. 

The Convener: Well, I do not think that we can 
help you there. You have drawn to our attention a 
crucial part of the bill in relation to how the new 
system will work. This morning, we talked about 
the need for a fixed date. We have been pressing 
for information about how the date is to be arrived 
at. You have drawn our attention to a point that 
needs to be clarified. We are grateful to you for 
that. Again, I thank both of you for your evidence. 

Patrick Fordyce: We thank the committee for 
its hospitality. 
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CORRESPONDENCE FROM THE SCOTTISH COURT SERVICE 
 
Thank you for your letter of 19 January requesting statistics relating to the duration of High Court 
trials where a custodial sentence of 5 years or less was imposed. 

I regret that this information is not readily available. We do not routinely collect such statistics and it 
would require a manual search of the High Court records. If the Committee feel that the information 
is imperative to their report a sampling exercise of records would require to be carried out but it 
may not be possible to do that within the timescale that the Committee are working to. 

John Ewing 
Chief Executive 
Scottish Courts Service 
23 January 2004 

CORRESPONDENCE FROM THE SCOTTISH COURT SERVICE 
 
I refer to your letter dated 29 January. 

Under the provisions in the Bill the fixing of a date for trial in the High Court will, as you know, 
become a matter for the Court. 

In order to support the Court in discharging this responsibility in a way that would meet the 
requirements of the Bill and make the most effective use of court time the Scottish Court Service is 
developing an IT based diary.  This will be an extension of existing IT systems operated by the 
Scottish Court Service. 

The electronic diary is still at the development stage and a draft specification of requirements has 
been prepared for discussion with a software developer.  The diary is being designed to help court 
staff to identify possible dates and locations for a trial, having regard to matters such as statutory 
time limits and anticipated trial duration,, to enable the court to fix a date for trial at the preliminary 
hearing.  As court programming concerns the allocation of judicial time available for both criminal 
business in the High Court and civil business in the Court of Session, we are also developing the 
system in a way that will support the allocation of dates for hearings in civil cases as well. 

John Ewing 
Chief Executive 
Scottish Court Service 
5 February 2004  
 

CORRESPONDENCE FROM THE LAW SOCIETY OF SCOTLAND 
 
When members of the Society’s Criminal Law Committee appeared before the Justice 1 Committee 
on 3 December 2003, they undertook to write in connection with a number of areas.  I am now 
pleased to confirm that the Committee has had the opportunity of considering these matters and 
would respond as follows:- 

Article 14(3)(d) of the International Convention of Civil and Political Rights 

The Committee has considered Article 14(3)(d) of the International Convention of Civil and Political 
Rights and note that specific reference is made in this section to the accused’s right “to be tried in 
his presence”.  This is described as a “minimum guarantee” and no restrictions or exceptions 
appear to be placed on it.  The United Kingdom ratified the Convention on 20 August 1976.  
Although the UK made specific comment on declarations and reservations in relation to other 
Articles, it did not seek to place any condition upon implementation of Article 14(3)(d) of the 
Convention.   
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However, in the commentary on implementation provided by the Office of the High Commissioners 
for Human Rights1, reference is made to the fact that trials in absence may proceed exceptionally 
and for justified reason.  It is stated at paragraph 11, “When exceptionally for justified reasons, 
trials in absentia are held, strict observance of the rights of the defence is all the more necessary.”  
The commentary would, therefore, appear to envisage departure from the principle in certain 
circumstances.  Consideration should be given to whether section 11 of the Bill, as currently 
drafted, reflects the obligation contained in the Convention and the limited departure from principle 
referred to in the commentary. 

R –v- Jones 2002 All ER 113 

During the evidence session, we also undertook to write to the Committee outlining the various 
safeguards which were thought to be necessary before proceeding with a trial in absence, as 
outlined in the case of R v Jones.  I have enclosed a copy of the case for the consideration of the 
Justice 1 Committee and would draw the Committee’s attention, in particular, to the appendix to the 
case which lists the principles which should guide the English courts in relation to determining 
whether a trial in absence is appropriate∗.   

The starting premise would appear to be the fact that a defendant in English law, has a right to be 
present at his or her trial and a right to be legally represented.  The trial judge has a discretion as to 
whether a trial should take place or continue in the absence of a defendant and of his or her legal 
representative.  Specific reference is made to the fact that the discretion to proceed in absence 
must be exercised with great care and only in rare or exceptional cases.  It goes on to say that the 
judge must have regard to all the circumstances of the case but, in particular,  

the nature and circumstances of the defendant’s behaviour in absenting him or herself from the 
trial, or disrupting it, as the case may be, and in particular whether the behaviour was deliberate, 
voluntary and such as plainly waived his or her right to appear;  

• whether an adjournment might result in the defendant being caught or attending voluntarily 
and/or not disrupting the proceedings;  

• the likely length of such an adjournment;  

• whether the defendant, though absent, is or wishes to be legally represented at the trial or 
has by his or her conduct waived his or her right to representation; 

• whether an absent defendant’s legal representatives are able to receive instructions from 
him or her during the trial and the extent to which they are able to present his defence;  

• the extent of the disadvantage to the defendant in not being able to give his or her account of 
events, having regard to the nature of the evidence against him or her;  

• the risk of the jury reaching an improper conclusion about the absence of the defendant;  

• the seriousness of the offence which affects defendant, victim and the public; 

• the general public interest and the particular interests of victims and witnesses that a trial 
should take place within a reasonable time of the event to which it relates; 

• the effect of delay on the memories of witnesses; 

• where there is more than one defendant and not all have absconded, the undesirability of 
separate trials, and the prospects of a fair trial for the defendants who are present.   

                                            
1 Web address: http://www.unhchr.ch/html/menu3/b/a_ccpr.htm 
∗ This appendix has not been reproduced within the report; it is available on the Justice 1 
Committee website (http://www.scottish.parliament.uk/justice1/index.htm), as paper J1/S2/04/6/5 
circulated for the 6th meeting 2004 (session 2). 

272



Justice 1 Committee, 2nd Report, 2004 (Session 2) - ANNEX D 

 

It can be seen from this that there are a number of considerations which must be taken into 
account before the exceptional action of proceeding to a trial in absence is taken.   

Paragraph 16 of the Schedule to the Bill 

This paragraph of the Schedule to the bill amends section 78 of the Criminal Procedure (Scotland) 
Act 1995.  Where an accused person intends to state a special defence or to lead evidence 
calculated to exculpate him by incriminating a co-accused, he or she cannot do so unless a notice 
in terms of section 78 is lodged in the High Court not less than seven clear days before the 
preliminary hearing.  Sub-paragraph (a) appears to remove the discretion which is currently 
available to the court to allow such notices to be lodged late “on cause shown”.  In certain 
circumstances, there may be good reason why a notice is not lodged timeously and the Committee 
would therefore have some concerns about the removal of judicial discretion from this section. 

Mrs Anne Keenan 
Depute Director 
The Law Society of Scotland 
6 February 2004  

 

SUPPLEMENTARY SUBMISSION FROM SCOTTISH LAW AGENTS SOCIETY 

Points Raised in Oral Evidence 
 
The right of an accused to be present at his trial 
 
This is part of the notion of the right to a fair trial guaranteed by Article 6 of the European 
Convention for the Protection of Human Rights and Fundamental Freedoms. The accused has a 
right to be present, to be heard and to be represented at an oral hearing which is adversarial. The 
accused must have proper notification of the hearing and the opportunity to collect all necessary 
evidence to be adduced. Any waiver of the right to be present must be unequivocal (see Colenzo 
below) and if it is waived, the accused must have legal representation (Lala). The presence of the 
accused's lawyer will not be enough if he is faced with a serious criminal charge and he has not 
waived his right to be present (Zana). 

Some of the leading cases on this are: 
 
Delcourt v Belgium 1 EHRR 335 
Pakelli v Switzerland (19840 6 EHRR 1 
Monnell and Morris v UK 10 EHRR 205 
Colozza v Italy 7 EHRR 516 
Zana v Turkey 4 BHRC 241 
Poirimal v France (1993) 13 EHRR 130 
Le Compte v Belgium (1983) 5 EHRR 533 
Lala v Netherlands (1994) 18 EHRR 586 
 
Article 6 contains various express rights but others have been implied through practice and 
interpretation. The latter category is subject to limitation- the fairness of the whole trial must be 
considered even if certain aspects of it might not have been carried out perfectly. As in most 
aspects of human rights, there is a balancing exercise to be carried out. The interests of the public 
weigh heavily in the scales. In each case of alleged violation of article 6 one must consider whether 
the actions taken were proportionate and necessary in a democratic society where the rule of law 
prevails. 

In the case of Monnell the two accused sought leave to appeal because they were not present or 
represented at a hearing. By five votes to two it was held that there had been no breach of Article 6 
(1) or 6-(3) (c). The latter covers the right of a person "to defend himself in person or through legal 
assistance of his own choosing or, if he has not sufficient means to pay for legal assistance, to be 
given it free when the interests of justice so require". Mr. Monnell had not liked the advice tendered 
to him and was dissatisfied with how his defence had been conducted at his trial. Hr dismissed his 
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solicitors and instructed others. A single judge rejected his appeal and also extended the period of 
imprisonment. The Court confirmed the basic rule in Delcourt v Belgium 1 EHRR 272 at paragraph 
30 that paragraph 1 of Article 6 requires that a person charged with a criminal charge is entitled to 
take part in the hearing. In the present case, however, the court was dealing with a question at 
second instance. It was argued that there had been equality of arms in so far as the prosecution 
also had not been represented at the second hearing. Both accused had had the benefit of advice 
at the original trial and had been advised not to appeal. It was felt that over all the proceedings had 
been fair. 

Colozza deals with the issue of waiver of a Convention right. A person cannot be taken to have 
waived rights if he is unaware of proceedings or where attempts to trace him are inadequate. The 
court did not consider whether a person who absconds forfeits rights. The court also held that "the 
need to allow for trials by default does not justify a complete and irreparable loss of entitlement to 
take part in the proceedings. An accused who becomes aware of the proceedings should be able 
to obtain a fresh determination of the merits of the charge. He should not be left with the burden of 
proving that he was not seeking to evade justice, or that his absence was due to force majeure. " 

In Italian law an accused who fails to appear has the same rights as an accused who does appear 
and is, for example entitled to be defended by a lawyer who will be officially assigned to him. He 
will not have chosen the lawyer and if the rules on participation, assistance and representation of 
an accused are not followed, then under Article 185 of the Code of Criminal Procedure, the 
proceedings are null and void. 

A trawl through the cases shows that the right to be present is not absolute but that there must be 
very compelling reasons for denying the right. Waiver may apply but because it must be 
established in an unequivocal way may not always be accepted as an answer to trials in absentia. 
An ill informed accused, not fully aware of the consequences of his actions or the procedures or 
evidence required may not be in a position to waive his rights. Going a little further, as we said in 
evidence, what one might call "informed waiver" may also be unacceptable because of the lack of 
knowledge or understanding of the accused. Each case must be considered on its merits and the 
public interest must be weighed against the interests of the accused. 

As far as the equality of arms aspect is concerned, public perception as well as the actual position 
must be considered. A state defender with no detailed knowledge of the accused's background 
may be perceived to be likely to provide an inferior service (see Bulut v Austria (1996) 24 EHRR 84 
at paragraph 47. 

Patrick Fordyce 
President 
Scottish Law Agents Society 
3 December 2003
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16th Meeting, 2003 (Session 2), 10 December 2003, Written Evidence 

SUBMISSION FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND 

I refer to your letter dated 10 October 2003 regarding the above, which has been considered by 
members of the General Policing Standing Committee and can now offer the following by way of 
comment. 

Section 1 - Preliminary Hearings 

Members agree that the introduction of mandatory preliminary hearings as proposed would be 
welcome.   Such hearings have been standard procedure for some time in summary proceedings 
and have had a positive impact on the numbers of officers attending court to give evidence.   
However, if such hearings are to be effective, members feel that there should be a monitoring 
system in place at an early stage to identify strengths and weaknesses of any new procedures. 

Section 2 - Written Record of State of Preparation in Certain Cases 

Members noted that the Bill does not state what would happen if the prosecutor, or the accused’s 
legal representation, fail to lodge a written record of their state of preparation.   Consequently 
members query whether, in such circumstances, they will be held in contempt of Court. 

Section 5 - Engagement, Dismissal and Withdrawal of Solicitor Representing the Accused 

There are many instances of accused persons dismissing their solicitors, which have resulted in 
unnecessary delays in the judicial process.   Whilst Section 72F(7) allows for an adjourned diet of 
not more than 48 hours, at which the accused will then appear, there would appear to be no 
provision to deal with an accused who repeatedly dismisses their solicitor.    

In such circumstances members suggest that the court should be empowered to implement the 
proposed provisions of Section 92(2a) and (2b). 

Section 9 – Time Limits 

The Bill proposes for bail to be granted when a custody time limit cannot be met, rather than the 
current position of the accused being forever free from prosecution in such circumstances.   Whilst 
acknowledging this, it is considered that the original reasons for which an accused was remanded, 
will not have changed.   To automatically grant the accused his liberty in such circumstances may 
jeopardise any later trial, for example, the accused may be likely to abscond, interfere with 
prosecution witnesses, etc.   Members suggest that the Bill could be amended to review each case 
on its individual merits and where the above incidences were likely to apply, the accused should 
not automatically gain his liberty due to a breach in the time limit of the trial. 

Section 11 - Trial in the Absence of the Accused 

The proposed introduction, for the first time in Scots Law, for the presiding judge to rule that a trial 
may commence, in the absence of the accused, provided legal representation has been appointed 
is notable.   This would apply where an offender has been lawfully cited and has failed to appear 
without cause, and assist in ensuring that trials proceed at the time and date set, thereby negating 
continuing adjournments.   This is a situation in many European courtrooms and no ECHR 
challenges are known. 

Section 12 - Reluctant Witnesses 

Further clarification is sought with regard to clause 12, which provides for the apprehension of 
reluctant witnesses where it is viewed that they are ‘not likely to attend to give evidence’.   This 
clause appears to go beyond mere failure to appear and further information as to the evidential test 
that should be applied when making application to enforce this power (i.e. subjective or objective 
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test) would be beneficial.   Clause 14(9) provides the court with disposals for reluctant witnesses 
and in essence extends Restriction of Liberation Orders to them. 

Section 14 - Bail Conditions: Remote Monitoring of Restrictions on Movements 

Members expressed some concern regarding the Monitor notifying Police directly of a person who 
breaches the conditions of their bail.   Currently, any person who has been sentenced to a 
Restriction of Liberty Order and subsequently breaches that Order, is reported to the Court by the 
Monitor.   The Court then deals with the offender by citation, or by issuing an arrest warrant.   If 
persons released on bail are to be subject to remote monitoring, members felt that a similar 
procedure for reporting breaches would be preferable.   The Monitor should report the breach to 
the Court, who could then issue an arrest warrant, a procedure which would reduce the possibility 
of any person being wrongfully arrested. 

In conclusion, members view as essential that the needs of both victims and witnesses are better 
served by the proposed changes.   It is also hoped that the Bill will allow more effective 
management and control over High Court proceedings, with a reduction in the numbers of 
witnesses having to attend unnecessarily.   Any proposals, which enhance the efficiency of the 
court systems are welcomed by the Association and will go a long way in assisting to meet the 
expectations of communities served. 

William Rae 
Hon. Secretary 
Association of Chief Police Officers 
24 November 2003 

 

SUBMISSION FROM THE ASSOCIATION OF SCOTTISH POLICE SUPERINTENDENTS 

Introduction 

The Association of Scottish Police Superintendents welcomes the Scottish Executive’s aims 
identified in the ‘Partnership for Scotland’: Partnership Agreement, which introduce greater 
certainty into High Court proceedings.  The aim to develop a culture of a more managed system, 
emphasising better communication between the Crown and defence and earlier preparation is one 
with which we concur.   

This commitment to reforming the courts and legal system should ensure that the process will deal 
with cases more efficiently, assist victims and witnesses, complementing the changes being 
progressed through the ‘Vulnerable Witnesses Bill’ and ASPS welcome this attempt to move the 
High Court into the 21st century.  

In this response, the Association will comment on the areas that impact on the work of the Scottish 
Police Service as a whole and in particular those affecting Police Superintendents, as the strategic 
and operational managers of the Scottish Police Service. 

Consultation Response to the Policy Objectives set out in the Bill 

Introduction of a Mandatory Preliminary Hearing in High Court Proceedings so that the court may 
ascertain the readiness of the parties to go to trial; 
 
The Association would agree that proposals which are likely to tighten up procedures at an early 
stage are to be welcomed.  This seems to be a sensible step to take.   

We would however seek information as to whether the impact of this process on the additional 
amount of time taken up by police officers has been fully considered, as, if the accused is required 
to attend at the High Court, at this time, then Court and dock officers will normally be required too. 
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The Association seeks further guidance as to whether there are likely to be penalties on either 
prosecutors or the accused’s legal representatives if they fail to lodge written records of their state 
of preparation timeously? 

We would also seek assurances that where the preliminary diet is dispensed with, there will be no 
likelihood that the trial can be delayed following the setting of that date by the clerk.   

We do not feel that the Bill, in its current form, sets out what assurances there would be, that an 
accused could not continually delay the trial diet by repeatedly dismissing legal representation. 

Modernise the Time Limits for High Court Proceedings to ensure adequate time for preparation so 
that trials proceed in a proper fashion without unnecessary disruption; 
 
The Association agree with this proposal and would seek your views as to whether a similar 
extension to the preparation time would be considered for the police service to submit cases and 
statements especially in relation to forensic science practitioners, pathologists, etc? 

Replace the present system of Trials Within Sittings with a system of Trials on Dates Appointed by 
the Court, so as to create greater certainty for all who have to attend, especially witnesses; 
 
We welcome proposals to bring a level of certainty to dates of trials.  This may assist in a reduction 
in abstraction of officers from general policing duties and may encourage witnesses to agree to 
participate in proceedings if they can be assured that their time is unlikely to be wasted. 

We would also put forward the case for the opportunity to agree more minutes of admission which 
we feel would assist in reducing the numbers of witnesses having to attend. 

The Association feel that an even more efficient use of officers’ time would be for them only to 
attend by appointment to give their evidence and that the Procurator Fiscal and High Court 
managers should have responsibility for police overtime costs.  Ideally they should be asked to 
cover these additional costs. 

Remove the provision whereby an accused person may escape prosecution for all time because of 
a technical breach of custody time limits; 
 
These proposals are welcomed.  This should help prevent the occasional loss of cases. 

Clarify the Provisions whereby the court may reduce a sentence in recognition of a plea of guilty by 
the accused to encourage earlier realistic pleas; 
 
The Association believes that there must be an opportunity for an accused to make a final plea 
before a trial to save witnesses having to attend on the day.  The savings to police time will be an 
obvious benefit. 

It would be helpful for all concerned if there was clarification and consistency in the treatment of 
accused who plead guilty.  The Association would support the saving of the Court’s time as well as 
that of witnesses and the affects of a court appearance on victims.   

We feel that there should be absolutely no last minute change of pleas and if there is this should be 
reflected in the sentence due to the inconvenience to police officers, the general public and the 
court itself. 

Give the Court Power to Proceed with a Solemn Trial in the Absence of the Accused; 
 
The Association welcomes this section of the Bill.  The introduction of a mechanism which can 
prevent delay due to non-attendance of the accused, if their agent is present and has been briefed, 
seems a sensible approach and will bring Scotland into line with the rest of the UK. 
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Enable Action to be taken with a view to Ensuring the Attendance at Court of Reluctant Witnesses. 
 
The Association are uncomfortable with proposals to coerce witnesses to provide evidence and 
would wish to be assured that vulnerable witnesses are supported throughout court proceedings.  
Further whilst this proposal may refer to witnesses “deliberately avoiding citations” we have 
concerns about how this can be proved and the effect that this might have on police processes for 
serving citations. 

In Conclusion 

The Association feel that it would be sensible if a monitoring process was put in place when these 
alterations to procedure are brought forward, in order that any strengths and/or weaknesses are 
identified at an early stage and appropriate adjustments made.  It is important that these changes 
are an improvement on the current proceedings and that the impact is seen to be beneficial for all 
involved. 

I hope that you find the views of the Association to be helpful and would reiterate our desire to 
cooperate with the process of ensuring that the management of the High Court is effective and 
efficient for all involved.  

Carol Forfar 
General Secretary 
Association of Scottish Police Superintendents 
27 November 2003 
 

FURTHER SUBMISSION FROM THE ASSOCIATION OF SCOTTISH POLICE 
SUPERINTENDENTS 

Introduction 

The Association of Scottish Police Superintendents welcomes the Scottish Executive’s aims 
identified in the ‘Partnership for Scotland’: Partnership Agreement, which introduce greater 
certainty into High Court proceedings.   

Summary of ASPS Views 

The Association welcomes the general aspirations of the Bill and are content that many of the 
proposals are likely to address matters that we have raised over the years. 

• In short the time wasted by officers and witnesses at court where cases are delayed due to 
lack of preparation by either the defence agent or crown. 

• The accused pleading guilty on the day the case is ready to proceed. 
• The accused not appearing at trial despite his agent being briefed and prepared to 

represent him/her. 
• The unwillingness of members of the public to attend as witnesses for fear of retribution 

from the accused. 
• The fear of victims to give evidence for the same reasons. 
• The unwillingness of members of the public to attend as witnesses due to their experience 

of having their time wasted on a previous occasion. 
 
Further matters which we feel need fuller consideration are as follows: 

• Is it likely that there will be penalties on either prosecutors or the accused’s legal 
representatives if they fail to lodge written records of their state of preparation timeously? 

• Where the preliminary diet is dispensed with, assurances are sought that the trial cannot 
be delayed following the setting of that date by the clerk.   

• Can an accused continually delay the trial diet by repeatedly dismissing their legal 
representation? 
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• Is it likely that a similar extension to the preparation time for crown and defence 
representatives would be considered for the police service to submit cases and statements 
especially in relation to forensic science practitioners, pathologists, etc? 

• The Association are uncomfortable with proposals to coerce witnesses to provide evidence 
and would wish to be assured that vulnerable witnesses are supported throughout court 
proceedings.   

• The Association feel that it would be sensible if a monitoring process was put in place, in 
order that any strengths and/or weaknesses are identified at an early stage and 
appropriate adjustments made. 

 
Criminal Procedure (Amendment) (Scotland) Bill – Submission of Evidence 

The Scottish Executive’s commitment to reforming the courts and legal system should ensure that 
the process will deal with cases more efficiently, assist victims and witnesses, complementing the 
changes being progressed through the ‘Vulnerable Witnesses Bill’ and ASPS welcome this attempt 
to move the High Court into the 21st century.  

In this response, the Association will comment on the areas that impact on the work of the Scottish 
Police Service as a whole and in particular those affecting Police Superintendents, as the strategic 
and operational managers of the Scottish Police Service. 

The proposals to introduce mandatory preliminary hearings into High Court Proceedings so that the 
court may ascertain the readiness of the parties to go to trial are welcomed. 

We would however seek information as to whether the impact of this process on the additional 
amount of time taken up by police officers has been fully considered, as, if the accused is required 
to attend at the High Court, at this time, then Court and dock officers will normally be required too. 

The Association seeks further guidance as to whether there are likely to be penalties on either 
prosecutors or the accused’s legal representatives if they fail to lodge written records of their state 
of preparation timeously? 

We would also seek assurances that where the preliminary diet is dispensed with, there will be no 
likelihood that the trial can be delayed following the setting of that date by the clerk.   

We do not feel that the Bill, in its current form, sets out what assurances there would be, that an 
accused could not continually delay the trial diet by repeatedly dismissing legal representation. 

In relation to the proposal to modernise the time limits for High Court proceedings to ensure 
adequate time for preparation so that trials proceed in a proper fashion without unnecessary 
disruption is supported by ASPS and would seek your views as to whether a similar extension to 
the preparation time would be considered for the police service to submit cases and statements 
especially in relation to forensic science practitioners, pathologists, etc? 

We welcome proposals to bring a level of certainty to dates of trials by replacing the present 
system of trials within sittings with a system of trials on dates appointed by the court, so as to 
create greater certainty for all who have to attend, especially witnesses. 

This may assist in a reduction in abstraction of officers from general policing duties and may 
encourage witnesses to agree to participate in proceedings if they can be assured that their time is 
unlikely to be wasted. 

We would also put forward the case for the opportunity to agree more minutes of admission which 
we feel would assist in reducing the numbers of witnesses having to attend. 

The Association feel that an even more efficient use of officers’ time would be for them only to 
attend by appointment to give their evidence and that the Procurator Fiscal and High Court 
managers should have responsibility for police overtime costs.  Ideally they should be asked to 
cover these additional costs. 
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The aim to remove the provision whereby an accused person may escape prosecution for all time 
because of a technical breach of custody time limits are welcomed.  This should help prevent the 
occasional loss of cases. 

In relation to the proposal to clarify the provisions whereby the court may reduce a sentence in 
recognition of a plea of guilty by the accused to encourage earlier realistic pleas we would put 
forward the following views. 

We believe that there must be an opportunity for an accused to make a final plea before a trial to 
save witnesses having to attend on the day.  The savings to police time will be an obvious benefit. 

It would be helpful for all concerned if there was clarification and consistency in the treatment of 
accused who plead guilty.  The Association would support the saving of the Court’s time as well as 
that of witnesses and the affects of a court appearance on victims.   

We feel that there should be absolutely no last minute change of pleas and if there is this should be 
reflected in the sentence due to the inconvenience to police officers, the general public and the 
court itself. 

The proposal to give the Court power to proceed with a Solemn Trial in the absence of the accused 
is supported by the Association. 

The introduction of a mechanism which can prevent delay due to non-attendance of the accused, if 
their agent is present and has been briefed, seems a sensible approach and will bring Scotland into 
line with the rest of the UK. 

Enable Action to be taken with a view to Ensuring the Attendance at Court of Reluctant 
Witnesses. 

The Association is uncomfortable with proposals to coerce witnesses to provide evidence and 
would wish to be assured that vulnerable witnesses are supported throughout court proceedings.   

Further whilst this proposal may refer to witnesses “deliberately avoiding citations” we have 
concerns about how this can be proved and the effect that this might have on police processes for 
serving citations. 

In Conclusion 

The Association feel that it would be sensible if a monitoring process was put in place when these 
alterations to procedure are brought forward, in order that any strengths and/or weaknesses are 
identified at an early stage and appropriate adjustments made.  It is important that these changes 
are an improvement on the current proceedings and that the impact is seen to be beneficial for all 
involved. 

We hope that you find the views of the Association to be helpful and would reiterate our desire to 
cooperate with the process of ensuring that the management of the High Court is effective and 
efficient for all involved and appreciate the opportunity to give evidence to the Justice 1 Committee. 

Carol Forfar 
General Secretary 
Association of Scottish police Superintendents 
27 November 2003 
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Scottish Parliament 

Justice 1 Committee 

Wednesday 10 December 2003 

(Morning) 

[THE CONVENER opened the meeting at 10:43] 

Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 1 

The Convener (Pauline McNeill): Good 
morning everyone and welcome to the 16th 
meeting this session of the Justice 1 Committee. I 
apologise for keeping people waiting, but we had 
some preliminary matters to attend to. Everyone is 
here, so there are no apologies. As usual, I ask 
members to switch off mobile phones and so on. 

Agenda item 1 is consideration of the written 
evidence that we have received on the Criminal 
Procedure (Amendment) (Scotland) Bill. I refer 
members to the note that the clerk and the adviser 
have prepared as a summary of the written 
responses that we have received to date. There 
have been a couple of late submissions and other 
submissions may still trickle in, but the note 
summarises the main body of evidence. I invite 
members to comment, if they wish, on the written 
evidence that we have received so far. 

On oral evidence, I have to report to the 
committee that, although we were due to hear 
from the Procurators Fiscal Society this morning, 
we were notified on Thursday that the society 
wished to give written evidence instead of oral 
evidence. We have not yet received that evidence 
but it is on its way. As convener, I intimate to the 
committee my concern at the fact that we were 
told particularly late on that we would not hear 
from the society this morning. I am concerned that 
we are not able to have a dialogue in public with 
the society. I wanted to make the committee 
aware of that and I invite members to comment on 
that issue, too. 

Michael Matheson (Central Scotland) (SNP): 
It is obviously a great concern that an organisation 
such as the Procurators Fiscal Society feels that it 
cannot give oral evidence to the committee. I have 
two suggestions. First, the convener might wish to 
meet the society to ascertain its reasons and to 
find out whether the committee should do anything 
as a result. 

Secondly, if we are having problems with 
obtaining oral evidence from some organisations, 
we should write to tell the Presiding Officer that we 

might have to extend the time scale for the stage 1 
process, because it is extremely important that we 
examine the full body of evidence. That is 
necessary for a thorough consideration of the bill. 

Margaret Smith (Edinburgh West) (LD): I 
support Michael Matheson’s comments. It is 
important to have the widest range of evidence on 
the record and to have the chance to clarify points 
from written evidence with the fiscals. If we do not 
have full evidence from that organisation and 
others, we may slightly compromise our ability to 
produce a proper stage 1 report. 

I am aware that we will take informal evidence in 
a range of fora and from a range of people. What 
can we do with informal evidence? I presume that 
people who give informal evidence believe that it 
will not be used on the record. If we can put in our 
report only the evidence that we hear formally, it 
will be critical to have the fullest range of 
witnesses, so that we know the bill’s practical 
impact. 

I concur with Michael Matheson and suggest 
that we flag it up to the Parliamentary Bureau and 
probably the Presiding Officer that the timing for 
producing our report might change if we have a 
delay before we obtain necessary evidence. 

The Convener: We have prepared a draft letter, 
in my name, that expresses concern. I presume 
that the committee agrees that it is important to 
send that letter. 

We have been given reasons for the decision—
for instance, the society does not feel that it can 
comment at this stage on the policy matter of how 
the bill will reform the system. However, it might 
be useful to seek a meeting with the society, so 
that we can report to the committee on precisely 
why we will not hear oral evidence from it.  

Members suggested that the Presiding Officer 
should be alerted to the fact that we have a large 
body of informal evidence. That is fine for the 
stage 1 report, but I take Michael Matheson’s point 
that we might need to alert the Presiding Officer to 
our difficulties if we need a bit more time to ensure 
that we have all the evidence that we need to 
compile the stage 1 report. Is that agreed? 

Mr Stewart Maxwell (West of Scotland) (SNP): 
I agree to the suggestions. May I talk about the 
written evidence that we have received? 

The Convener: We agree that we will take that 
action to establish why the Procurators Fiscal 
Society does not want to give oral evidence. We 
will seek a meeting with the society and alert the 
Presiding Officer to our concerns. 

Mr Maxwell: The written evidence contains 
several points of detail. I will not go into them, but 
it might be worth while to put on record comments 
on the general principles. I have concerns about 
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several comments that we have heard. I am still 
unclear about whether managed meetings will 
take place face to face, over the telephone, 
through e-mails or faxes or through a combination 
of those methods. How will the meetings be 
organised? Various witnesses have been unclear 
about how the meetings will operate, but they 
seem an important part of the process. We have 
not got to the bottom of managed meetings. 

On the preliminary hearings, Victim Support 
Scotland did not understand why they would take 
place only in Edinburgh and Glasgow. I do not 
understand that either. If we are going to have 
preliminary hearings they should be available in all 
places, not just in Edinburgh and Glasgow. I 
thought that that was a bit strange.  

On cases with multiple accused, we discussed 
last week with a number of witnesses the issue of 
a written agreed record, or some sort of joint 
lodging of papers, prior to a preliminary hearing. 
There seem to be concerns, particularly in cases 
where there are multiple accused, and therefore 
multiple representatives, that that would cause 
problems. I am not clear about how that system 
would work.  

The bill introduces quite a major change in 
respect of trials in the absence of the accused. I 
have great concerns about that, which are shared 
by a number of witnesses. We do not seem to 
have any statistics to show us why such a change 
would be necessary. Has there been a sudden 
deluge of people not appearing for trial? The 
evidence seems to say that most accused turn up, 
so I am not sure why that major change is being 
introduced. I refer the committee to comments by 
the Law Society of Scotland and Lord Rodger of 
Earlsferry about the importance in Scots law of the 
long-established principle, with which I agree, that 
a trial can proceed only in the presence of the 
accused. 

I am concerned about the issue of reluctant 
witnesses. I agree with the Scottish Legal Aid 
Board’s comments about that issue. The idea sits 
uncomfortably with me that somebody would be 
tagged or dealt with in some other way when they 
have committed no crime. They have not been 
accused of anything other than that they might not 
turn up. I understand the practical problems, but I 
have concerns about the human rights issues. If 
someone is tagged or in some way held, it will be 
extremely important that they have access to legal 
representation, but I am not clear about whether 
that will happen in those circumstances.  

It has been stated by a number of witnesses that 
there will be cost savings as a result of the transfer 
of cases from the High Court to the sheriff court. I 
am not clear about where those savings would 
come from. It seemed to be suggested that 
counsel would appear in the High Court but not in 

the sheriff court, and that there would be a 
subsequent saving. If I were the accused in a High 
Court case that transferred to the sheriff court, I 
would want to be represented by counsel. The 
case would be exactly the same, the 
circumstances would be exactly the same and the 
people involved would be exactly the same. It 
does not seem reasonable to expect that, just 
because the case is in the sheriff court, counsel 
would not appear. I am therefore not sure whether 
I would agree that there would be huge cost 
savings because of such transfers.  

There are other issues where we have not 
received clarification, but I do not want to hold up 
the committee.  

The Convener: Thank you—you have obviously 
been doing your reading over the weekend.  

Margaret Smith: We are still in the middle of 
taking oral evidence and we do not want to come 
to conclusions before we have all the evidence 
before us. However, there are already some gaps 
in the evidence that we could try to address before 
we write our report. Stewart Maxwell referred to 
one key area that is missing: the statistics on the 
number of cases in which the accused absent 
themselves. I am concerned about the whole idea 
of trials in the absence of the accused. My party 
would have to be strongly convinced that there 
was a real need for such a measure and, in the 
absence of the statistics, the case has not been 
properly made to us so far. It would be useful if the 
committee could try to acquire those statistics 
before we get to the stage of writing our stage 1 
report. 

Margaret Mitchell (Central Scotland) (Con): I 
have one main area of concern, which is the 
extension of the 110-day rule. There has been 
conflicting evidence, but a considerable number of 
people have said that they are uncertain about 
whether it is necessary to extend the rule. They 
think that the system seems to be operating 
reasonably well at the moment, if there are 
extenuating circumstances for an extension. They 
say that to change the rule may mean that we are 
looking for an extension in time as opposed to 
setting a target. I certainly have reservations about 
the need to do that. Perhaps other measures 
should be looked at to see how they are working 
before we tamper with something so fundamental. 
That is worth flagging up at this stage. 

The Convener: There are certainly some areas 
in which there are conflicting views. For example, 
in the case that Stewart Maxwell raised, we have 
been told by some witnesses—the bill team—that 
counsel would appear in the sheriff court, whereas 
other witnesses have told us that that would not 
necessarily be the case because that is where the 
savings would be made. We need clarity around 
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that so that we can form a view about whether we 
think that the proposal is right or wrong. 

Another area in which we need clarity concerns 
the process for the preliminary hearings, how the 
timetable will look and how managed meetings will 
be dealt with. There are differences of opinion 
about what a managed meeting should be, but the 
committee needs to clarify what the process will 
look like—for example, what should happen seven 
days before the preliminary hearing and how the 
written record should be produced two days before 
it. Then there is the preliminary hearing itself. 
Some witnesses told us that they expect that to 
last for an hour. However, it is not clear how many 
times a preliminary hearing could be continued. 
There is scope for a preliminary hearing being 
continued two or three times, as the trial date 
cannot be set until the parties have had that 
hearing—that is the whole point of the exercise—
and there is only a 30-day window in which to do 
that within the 140-day limit. We have also heard 
in evidence that the systems will be put in place. 

The other common theme is early disclosure. 
We have yet to hear any strong evidence that the 
whole system would have to be underpinned by 
mechanisms to ensure early disclosure, especially 
from the Crown’s point of view. We may have to 
go back to the Crown Office and other witnesses 
to ensure that we understand what mechanisms 
they could put in place. We need clarity on that 
before we can come to a decision on whether we, 
as individual members, support the provisions in 
the bill. 

The bill team has offered to return at any time—
in fact, we have arranged a meeting for this 
afternoon. [Interruption.] We had arranged a 
meeting, but I am told that it has been cancelled. 
We need a chance to talk through those issues so 
that our understanding of how the bill will work is 
the same as the Executive’s. That is an important 
starting point. 

We move on to agenda item 2. I formally 
welcome our two advisers, Christopher Gane and 
Paul Burns, whom I thank for the work that they 
have done so far and for coming to the meeting 
today. [Interruption.] Before I welcome our first 
witnesses, I will rewind because I have missed out 
item 2, which is a very brief item on witness 
expenses.  

I advise members that requests for witness 
expenses do not have to be considered by the 
whole committee each time. Normally, members 
would be invited to delegate that responsibility to 
me. I do not think that the proposal is 
controversial, and I hope that members can agree 
to it. 

Members indicated agreement. 
The Convener: We have circulated as a late 

paper a written submission from the Association of 

Chief Police Officers in Scotland and the 
Association of Scottish Police Superintendents. I 
hope that all members have managed to get hold 
of a copy. 

I welcome to the committee Assistant Chief 
Constable Malcolm Dickson, who is representing 
the Association of Chief Police Officers in 
Scotland, Chief Superintendent Allan Shanks, who 
is representing the Association of Scottish Police 
Superintendents, and Douglas Keil, who is the 
general secretary of the Scottish Police 
Federation. We will go straight to questions. 

Margaret Smith: Good morning, gentlemen. In 
his review of the practice and procedure of the 
High Court, Lord Bonomy said: 

“Over the past few years, there has developed widely 
among those working in the High Court the impression that 
business is not dealt with efficiently.” 

Is that also your impression and, if so, why? Does 
the bill offer realistic solutions to some of the 
shortcomings in High Court procedure that you—
and, indeed, Lord Bonomy—identified? 

11:00 
Assistant Chief Constable Malcolm Dickson 

(Association of Chief Police Officers in 
Scotland): Yes. As far as ACPOS is concerned, 
High Court business does not appear to have 
been conducted efficiently to date. We have come 
to that conclusion primarily as a result of police 
officers’ experiences as witnesses in the High 
Court and their perceptions of other witnesses’ 
experiences. 

Trials are scheduled to take place during a two-
week sitting. An estimate is made of the number of 
trials that can take place during those two weeks 
and all witnesses are then cited to appear on the 
first day of that period, in the full and certain 
knowledge that only a small minority will be 
required on that day or even on the following day. 
That experience is perpetuated throughout the 
two-week sitting.  

The system appears to be inefficient, not only 
from the point of view of the police witnesses who 
are inconvenienced, but because the public purse 
pays for police officers to attend court. The system 
creates a large drain on our resources, particularly 
as our experience is that the High Court is less 
prompt than are sheriff and district courts in 
notifying police witnesses of changes to the 
timetable, such as adjournments, which mean that 
a police witness is not required. In terms of the 
drain on the public purse, the shorter the notice of 
a change, the greater the cost to the police force. 
The direct effect is that fewer police officers are 
available operationally. 
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Chief Superintendent Allan Shanks 
(Association of Scottish Police 
Superintendents): I agree with Mr Dickson. As a 
divisional commander, one of my problems is the 
rescheduling of police witnesses and I know that 
my colleagues throughout Scotland have the same 
problem. A large number of police witnesses are 
called—in particular to the High Court—in the fairly 
certain knowledge that cases will be adjourned 
and witnesses rescheduled. That has an impact, 
not only on our budgets but on availability of 
resources. 

We receive strong feedback from members of 
the public who are witnesses in such cases about 
their frustration at what they regard as inefficiency 
in the process. That perception perhaps breeds a 
lack of public confidence in how justice is 
delivered in Scotland. Increased efficiency in 
relation to the citing and scheduling of witnesses 
would increase confidence in the justice system, 
as there are certainly inefficiencies in the current 
system. 

Margaret Smith: In your written submission, I 
think that you suggested that the procurators fiscal 
and High Court managers should be responsible 
for police overtime costs. Would that focus their 
minds a little? 

Chief Superintendent Shanks: It might focus 
their minds. It is very difficult for us to manage the 
problem. I speak to procurators fiscal and I know 
that they experience the same difficulties and 
frustrations as we do, but there is a perception 
among police officers that they do not bother 
about the problem because they are not 
responsible for the costs. 

The efficient management of the scheduling of 
witnesses, irrespective of who paid the police 
overtime costs, would make a difference.  

Margaret Mitchell: One of the key proposals in 
the bill is the introduction of mandatory preliminary 
hearings. How would that provision affect the 
utilisation of police resources? 

Douglas Keil (Scottish Police Federation): I 
agree with the comments that were expressed by 
Mr Dickson and Mr Shanks. We welcome Lord 
Bonomy’s report and its recommendations for 
changes to High Court practice. Many of the 
proposals that are contained in the bill will lead to 
change for the better. Preliminary hearings are 
one of the changes that we think will be for the 
better. Anything that manages the process better 
or that determines with more certainty when a 
case is going to proceed, which witnesses are 
required and which witnesses can be agreed by 
the defence and the prosecution as not being 
required would impact significantly on the police. 

From my perspective, the question is one of 
police resources. An enormous number of the 

police officers who have to be in court waiting to 
give evidence do not, in the event, give evidence. 
Mr Dickson has circulated to the committee his 
report “Silent Witnesses”, which expresses our 
perspective extremely well. 

Assistant Chief Constable Dickson: The 
report that Douglas Keil has just referred to 
showed that between 1991 and 1997, when 
intermediate diets were introduced in the sheriff 
courts, the effect was almost to halve the number 
of police witnesses who had to turn up at court 
every day. The survey that we have just 
conducted in 2002-03, which resulted in the “Silent 
Witnesses” report, showed that that huge 
improvement had fallen back a bit, although not to 
the 1991 levels. One of the purposes of the report 
was to try to encourage people to use the 
intermediate diets more meaningfully. 

Lord Bonomy’s proposals for preliminary 
hearings, which are included in the bill, afford the 
High Court the opportunity to manage its business 
much more robustly through the use of preliminary 
hearings. From our point of view, the proposals 
are to be welcomed. 

Margaret Mitchell: The ACPOS submission 
says that preliminary hearings in summary 
proceedings could halve the number of police who 
would be used. Is that also the view of the ASPS? 

Chief Superintendent Shanks: There is strong 
evidence that preliminary hearings in sheriff courts 
reduce the number of police witnesses that are 
required in subsequent hearings. I have to say, 
however, that that is not the universal experience 
across Scotland, and there has certainly been a 
drop-off in the reduction in the number of 
witnesses. However, some form of monitoring 
process should be introduced into High Court 
proceedings to ensure that a reduction happens.  

I get the impression that sheriff courts operate 
differently throughout Scotland. There are 
differences in the volume of cases that are 
disposed of at preliminary hearing stage. Some 
sort of monitoring process should be put in place 
to ensure that good practice is shared. That would 
ensure that the ethos and principles of the bill, as 
articulated by Lord Bonomy in his report, are 
carried through into the delivery of improvements 
and efficiency savings in High Court practice. 

Margaret Mitchell: What accounts for the 
disparity? Is it the operation of the fiscal service or 
is there some other reason? 

Chief Superintendent Shanks: I am unclear 
about why that happens. When I speak to my 
colleagues, I hear that some sheriff courts are 
efficient and appear to be robust in ensuring that 
preliminary hearings work, whereas sheriff courts 
in other areas appear to be less robust. 
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Margaret Mitchell: Both the ASPS and ACPOS 
have raised the question of sanctions if either 
defence or prosecution fail to come up with written 
evidence or are not prepared for the preliminary 
hearing. Do you have a view on the sanctions that 
could be implemented? 

Assistant Chief Constable Dickson: I have 
noted that the committee has asked this question 
of other witnesses. The question seems to focus 
on the apparent lack of sanctions. The response to 
date has been that it would be a humiliating 
experience for a lawyer to be dressed down by a 
High Court judge. Although I have never 
experienced it, I can imagine that that would be 
the case. 

Our only concern is that we would want the 
system to work. Our suspicion—we are naturally 
suspicious; it is part of the job—is that the use of 
the preliminary hearing might fall into disrepute if 
there were no incentive or motivation for all parties 
to achieve the kind of consensus that is imagined. 
I would not put it any stronger than that. I cannot 
think of any sanction that there would be for failure 
to be prepared for the process, other than that it 
might affect an accused’s chance of continued bail 
or of being granted bail in the first place.  

Chief Superintendent Shanks: It is difficult to 
envisage such a sanction. When we consulted on 
the issue, we got a range of responses, from the 
suggestion that the Crown and the defence should 
be held in contempt of court to the proposal that 
there should be some financial sanction. At the 
end of the day, we do not think that that is the 
important issue. From a justice delivery point of 
view, any sanction should not affect the accused’s 
sentence or whether they are found guilty. 

However, I totally agree with Mr Dickson that 
there must be a sanction available to the judicial 
system to ensure that the process is not abused—
there must be some means of ensuring that 
people sign up to the process and deliver on it and 
there should be some form of sanction, such as 
one that relates to support through legal aid. We 
think that there should be some means of getting 
people to sign up to, and participate in, the 
preliminary hearing process. 

Margaret Mitchell: It has been suggested that 
the key will be how the judges view someone who 
does not come to, or who is not prepared for, the 
preliminary hearing. In summary proceedings, is 
there any evidence about how the way in which 
the sheriff handles matters has an impact on 
whether there are frequent postponements and 
adjournments? 

Chief Superintendent Shanks: I have certainly 
heard anecdotal evidence from my colleagues that 
suggests that some sheriffs are more robust in 
managing that process. If that had been replicated 

throughout Scotland, it could have had a 
significant impact on a number of trials that went 
ahead. With some sheriffs, it is more a question of 
their presence and their management of the court 
than of detailed sanctions because, as Mr Dickson 
says, it is not a pleasant experience to be hauled 
up in front of the court and given a public dressing 
down. That might be sufficient to make the 
process operate and I would be delighted if that 
were to happen. There are different approaches 
among sheriffs in Scotland. 

Margaret Mitchell: Would it be useful to monitor 
that situation to identify where there were not 
adjournments and to try to work out why? 

Chief Superintendent Shanks: Yes—that 
would be an interesting exercise. 

The Convener: You and other witnesses have 
mentioned sanctions. If we investigate the 
possibility of imposing sanctions and discover that 
there is none that could be imposed, would your 
support for the bill remain the same? 

Chief Superintendent Shanks: Yes. The 
important aspect is that we make a difference in 
delivering justice. A High Court judge has 
considerable authority and presence, which might 
be wholly sufficient to make the process work. 
With the support of the Crown and defence 
solicitors, the preliminary hearings could work, 
because we all have an interest in making the 
administration of justice more efficient. If the 
judge’s presence is sufficient as a sanction, we 
would be happy with that, but the issue does not 
affect our overall support. 

Marlyn Glen (North East Scotland) (Lab): Both 
ACPOS and the ASPS comment on delays that 
can result from the accused dismissing his or her 
legal representation, and they suggest that the bill 
does not deal adequately with circumstances in 
which an accused person repeatedly dismisses 
their legal representation. Is that a significant 
problem in practice and do you have any 
suggestions about how it could be addressed? 

Assistant Chief Constable Dickson: I cannot 
give the committee a quantitative analysis of how 
often that happens, but when it does happen, I 
imagine that it appears not only to police 
witnesses, but to everyone involved in the 
process—whether they are other witnesses or 
people within the court system itself—that such 
repeated dismissal of legal representation 
seriously undermines the court’s authority and its 
ability to deal with a rogue individual who is 
cocking a snook at the system. 

Chief Superintendent Shanks: I agree with Mr 
Dickson’s comments. Officers’ perception is that 
dismissal of legal representation is a process that 
people employ to delay delivery of justice. 
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Marlyn Glen: So, you think that there is a 
significant problem in that respect. 

Chief Superintendent Shanks: I do not think 
that it is a problem in terms of numbers. However, 
as I said earlier, when the public see such things 
happen, what is their perception of the efficiency 
of justice? The more that we can do to tighten 
things up and to ensure that justice is delivered 
and seen to support victims of crime, the higher 
the regard in which people will hold the judicial 
process in Scotland. 

Douglas Keil: I have to say that the Scottish 
Police Federation did not address that issue. 

Margaret Mitchell: Do the police find it difficult 
to carry out their investigations within existing time 
limits? 

11:15 
Assistant Chief Constable Dickson: Police 

officers preparing cases under the direction of the 
Crown Office have found it difficult—sometimes 
impossible—to prepare all the evidence within 
existing time limits. However, the question is 
whether the bill’s proposals will improve the 
situation, to which I would respond with a qualified 
yes. 

Obviously, the measures will allow us some 
more time, with a window of at least 30 days 
between the preliminary hearing and the trial. That 
said, we are concerned about the logistics and 
management of citation of witnesses. After all, it 
might take a couple of weeks to issue a citation 
after a preliminary hearing, which leaves the police 
only two weeks to distribute the citation internally 
and to locate, identify, get hold of and cite the 
witness. The witness—civilian or otherwise—might 
have between a day and a week to make their 
own arrangements to attend the trial, which 
tightens things up a bit too much. If people 
perceive that the change will give lawyers more 
time to prepare for trials, they might also think that 
the public is being given less time to do so. 

Douglas Keil: I agree with that. With regard to 
time limits and difficulties in citing witnesses, we 
were slightly disappointed that Lord Bonomy’s 
question mark over the matter of who should cite 
and countermand witnesses was not addressed. 
No one now remembers why the police were 
made responsible for delivering those legal 
documents. However, despite the many changes 
that we have made over the years, such as using 
support staff to carry out the postal witness-
citation process that has been introduced in some 
areas, it puts a significant burden on our time and 
resources. It is a pity that Lord Bonomy’s 
suggestion that further consideration be given to 
who cites and countermands witnesses was not 

taken on board. I encourage the Executive to do 
that, because it might lead to significant savings. 

Margaret Mitchell: Human nature being what it 
is, is there a danger that increasing the time limit 
will simply make people think that they have a new 
deadline to work to rather than a target to ensure 
that they get things done within the existing time 
limit? 

Assistant Chief Constable Dickson: As the 
Crown Office’s response shows, if it still works to 
the 80-day rule, introducing such a measure will 
not mean a slip to a just-in-time process. The 
proposal affords people an additional chunk of 
time within the system which will allow them to do 
more. 

I agree with Douglas Keil that we have missed 
an opportunity to take sufficient cognisance of 
Lord Bonomy’s focus on the fact that each of the 
eight police forces administers the citation of 
witnesses differently and would not list citation of 
witnesses as a major priority. We could address 
that inefficiency throughout Scotland simply by 
creating one agency. I am not even saying, as I 
have done in the past, that the work should be 
removed from the police service; I am saying only 
that it should be done by one agency with one 
system for citing and countermanding witnesses. It 
might be that that would be better done by an 
agency other than the police, but I am willing not 
to make that judgment. 

The Convener: To clarify what you said about 
the creation of a single agency, are you saying 
that you are not against the police managing such 
an agency, or do you not have a view about that? 

Assistant Chief Constable Dickson: I would 
prefer the police not to manage any such agency 
because it would be a certain distraction. I can see 
some arguments for the police at least being 
involved, particularly with reluctant witnesses or 
witnesses who are difficult to trace, but I do not 
see a need for police officers to be involved in the 
vast majority of citations. I am sure that members 
know that most forces employ non-police officers 
to do that job. However, there are eight forces, 
which probably cite witnesses in eight different 
ways, and citation is not by any means at the top 
of our priority pile. 

The Convener: Who should run such an 
agency? Should it be done by another public 
sector agency? 

Assistant Chief Constable Dickson: If we take 
the process and track it back to its origin, we find 
that citations originate in the court but are then 
dealt with by the Crown Office and Procurator 
Fiscal Service, which issues them. At the moment, 
as Douglas Keil mentioned, we are rolling postal 
citation out over Scotland, which is a big step 
forward. I am fully in favour of that, not necessarily 
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for High Court cases, but for citation in general. 
Why should not citations be dealt with by the 
Crown Office and Procurator Fiscal Service? It is a 
national agency that has ultimate responsibility for 
the issue and return of notices of service to the 
courts. 

The Convener: So it might be more appropriate 
were the Crown Office and Procurator Fiscal 
Service to manage the agency. 

Assistant Chief Constable Dickson: It might 
be appropriate for the Crown Office and 
Procurator Fiscal Service to manage the whole 
process. 

The Convener: It is important that we get your 
view on that. If we were to create an agency, the 
work could be hived off to a private company, 
because if the police do not need to manage the 
process—as you said—anybody could. However, 
your view is that it might be better were the Crown 
Office and Procurator Fiscal Service to manage 
the agency. 

Assistant Chief Constable Dickson: It 
certainly seems that the Crown Office and 
Procurator Fiscal Service has responsibility for 
citation of witnesses, and I am sure that it would 
accept that. It issues citations as a result of what 
happens in court and notifies the court when 
citations have been served. It seems but a short 
step from that to saying that the Crown Office 
could run a citation agency. I think that other 
reviews of the justice system—not least the 
McInnes review—are considering the possibility 
that agencies other than the police should service 
the collection of unpaid fines. It is not difficult to 
imagine that a single national agency could 
combine those two tasks. 

Mr Maxwell: You welcomed the roll-out of postal 
citations. Has the fact that you no longer have to 
deliver a number of citations already had an 
impact on your work? If postal citations relieve you 
of that burden, does that have an effect on the 
time limits about which Margaret Mitchell asked 
you: can you now manage easily within the 
existing time limits and is extension of time limits 
no longer such a priority? On who should carry out 
the citations if not the police, would you support 
the idea of sheriff officers doing that task? 

Assistant Chief Constable Dickson: It is too 
early to tell whether postal citations are having a 
discernable effect. The Scotland-wide roll-out 
started on 8 December, so postal citations have 
not yet worked their way through the system. 
However, my experience in Lothian and Borders is 
that the number of citations that we receive for 
personal service is beginning to come down. I 
expect the number to fall dramatically over the 
next few months, and I suspect that our ability to 

serve notices to which a degree of urgency is 
attached will increase. 

The question of time limits for the High Court—
110 days and 140 days—does not come into the 
matter because we are not anticipating that postal 
citations will be used for the High Court. I suppose 
my earlier answer means that we would have the 
resources to chase up the more urgent citations, 
but I am keeping an eye on the public purse and 
hoping that I will be able to reduce the resource 
that we allocate to service of witness citations. 

Chief Superintendent Shanks: As Assistant 
Chief Constable Dickson said, postal citations are 
a fairly recent innovation, but they have been used 
in my area. Although I cannot give ACPOS’s view, 
my police area has seen a significant reduction in 
the number of personally served citations. 
However, the number of citations in which postal 
service has failed has increased, so we get short-
notice requests for personal delivery, which upsets 
the efficiency of our legal document service 
process. 

For example, prior to postal citations, in West 
Lothian the legal document officers would work to 
a route—if that is the right description—by working 
their way around the various communities, serving 
documents. Now, with the urgency that is imposed 
by later citations, they have to do some criss-
crossing, so there is a bit of a trade-off. However, 
early indications are that postal citations have had 
a positive effect on the number of documents that 
have to be dealt with. 

As to who undertakes the process, we must 
consider where the most efficient place to locate it 
is. It does not strike me that it will be efficient for 
the Procurator Fiscal Service to produce the 
citations, bundle them into an envelope and send 
them off to the local police station, where they 
would have to be sorted and distributed. Likewise, 
when cancellations and countermands come out, 
the fax machine prints off pages of citations that 
the fiscal service has collated, then the police are 
asked to cancel them. The fundamental question 
is: does it require the exercise of police powers to 
deliver those documents? If the answer to that is 
that it does not, we have to question why police 
officers are required to do it. 

However, there should be close co-operation 
with the police when the Procurator Fiscal Service 
is trying to trace witnesses who might have moved 
addresses. One of the natural routes for that is to 
use police records to track down where the 
documents should be delivered. An adjunct of the 
Crown Office and Procurator Fiscal Service 
therefore strikes me as being the most logical 
place for that process. 

Mr Maxwell: Do either of you have a view about 
the idea of using sheriff officers for the work? 
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Chief Superintendent Shanks: I do not have a 
specific view about using sheriff officers. They 
have some very specialist roles. I know that there 
has been discussion about a new agency for 
imposing fines. Perhaps a separate group could 
be set up as a court service support agency that 
could combine many of those functions. That is 
just a thought off the top of my head. 

Mr Maxwell: It has been argued that enhanced 
pre-trial disclosure to the defence of information 
that is available to the Crown would make a 
significant contribution to addressing the problems 
that were identified by Lord Bonomy. I am thinking 
particularly of statements that are made to the 
police; obviously, they come in a variety of 
formats. Will you comment on that? Do you think 
that such disclosure would have implications for 
the way in which the police take statements or 
gather other evidence? 

Assistant Chief Constable Dickson: The 
standard of statements obtained by the police has 
been discussed by the police and the Crown 
Office for decades. When we are talking about the 
High Court, solemn procedure and serious cases 
such as murder and rape, it is only right for the 
judiciary to expect the police to obtain the highest-
quality statements. We hope and anticipate that 
that has come through in the courts. We are 
therefore quite happy to continue discussing with 
the Crown how to authenticate such statements 
for disclosure. We do not have too much of a 
problem with that issue. My only word of caution is 
that in the courts, statements that are obtained by 
police are occasionally relied upon too heavily. 

11:30 
It seems unrealistic for a justice system to 

expect that statements taken by police officers in 
every case—we are not just talking about cases 
heard under solemn procedure—down to 
summary cases will be verbatim accounts of what 
a witness has seen or can speak to. It does not 
seem to be a logical conclusion that the police 
service is the best agency to prepare court-ready 
evidence. It is unrealistic to assume that a 
statement that is obtained by one of 14,000 police 
officers in Scotland on a rainy night on a street 
corner after a pub fight will be court-ready 
evidence. The best that we can say about that 
kind of evidence is that it is a subjective 
approximation by a police officer of what a witness 
is able to recollect about an incident at the time. 
That falls far short of what is needed for a trial. I 
am happy to make the distinction between 
statements for cases heard under solemn 
procedure and those heard under other procedure. 

There might be cases in which an officer takes a 
statement in the circumstances that I have 
described without being aware that the result will 

be a High Court case, because the incident in 
question was a street brawl and it was not clear 
that the injuries involved were serious. The officer 
would therefore take the kind of statement that he 
or she is used to taking in an operational situation 
when pressures of time are on him or her. That 
kind of statement might appear occasionally in the 
High Court. I would hope that in between taking 
the statement and the preparation of a case for 
court, the Crown Office and Procurator Fiscal 
Service would have precognosced witnesses. That 
precognition should surely be more valuable to a 
court in its pursuit of truth than the scribble that a 
police officer has made in his notebook on the 
rainy street corner. 

Mr Maxwell: We are talking not necessarily 
about presentations to court but documents that 
would be disclosed to the defence in the 
preparation of its case. There is a slight difference. 

Assistant Chief Constable Dickson: Yes. It is 
important to make that point. I am happy for 
statements to be disclosed to the defence, 
provided that everyone concerned—defence, 
prosecution, court—is aware of the interpretation 
of the statements that I just gave. It seems to me 
that too much is made in court of the difference 
between the information that a police officer has 
obtained from a witness and what the witness 
says in the court room. That is an insidious and 
unnecessary distinction. 

Mr Maxwell: If the bill is enacted and it works in 
the way that some people think it will work, there 
will be early disclosure of police statements and 
other types of evidence that the police have 
gathered, which will lead to the defence’s being 
able to meet the new time limits for the trial. Will 
that have resource implications for the police? If 
police officers know that all the notes and 
evidence that they take on rainy street corners 
after brawls will have to be disclosed to the 
defence, will that have an implication for the 
amount of time involved in taking the statements? 
Will that, by logical extension, lead to additional 
police training? 

Assistant Chief Constable Dickson: I will 
answer that and let my colleague Chief 
Superintendent Shanks come in, too. The point 
that I am trying to make is that we do not 
anticipate instructing or training all our 14,000 
officers to take every statement from witnesses to 
the standard that is expected in the High Court. 

The vast majority of statements taken for High 
Court cases will be taken in quite different 
circumstances; they will be taken either in police 
stations or in witnesses’ homes. The witness will 
be sitting down and will be taken through the 
evidence over a long period in order that a proper 
statement can be produced, which will be read 
back to the witness. Serious cases require that, 
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and there will be no change in that respect. 
However, witnesses should not be required to give 
such statements for every single case that 
appears before the High Court. 

Chief Superintendent Shanks: I have no 
difficulty with disclosing any information that police 
officers take. That evidence is under scrutiny when 
officers have to produce their notebooks in court. 
The information is available for examination by the 
bench, the defence and the prosecution. 

There is a distinction between taking a 
statement for a breach of the peace on a high 
street somewhere on a Saturday night and a 
murder inquiry. I have taken statements in both 
situations, so I know that it might, during a murder 
inquiry, be necessary to sit down with the witness 
for two or three hours to go into great detail about 
what has happened. If an officer takes a brief 
description of what happened during an incident 
on a Friday or Saturday night, and that incident 
turns out to be more serious, the witness will be 
reinterviewed and a more detailed statement 
obtained. I have no difficulty with disclosure of 
statements in either case. 

However, I would have a difficulty with our 
requiring police officers to take very detailed 
statements in every situation. That would front-
load police time—if I may use that term—and the 
availability of police officers on the street. I do not 
think that that would be necessary, given the 
number of cases that reach court. The most 
detailed statement that is taken for any High Court 
case is the precognition statement that is taken by 
the Procurator Fiscal Service. As Assistant Chief 
Constable Dickson said, it might be worth making 
that the disclosed document, because it will be on 
the basis of it that the Crown will proceed. 

The Convener: I would like to press you further 
on that point, and I also invite Douglas Keil to 
come in on this. The evidence that you are giving 
us now is crucial to the debate about the purpose 
of precognition statements and police statements. 
In my view, we have been getting the two mixed 
up. We have heard evidence from others who 
almost suggest that, if the police were better 
trained or if the statements could be made more 
detailed, we could miss out one stage and get 
earlier disclosure. Perhaps Douglas Keil could 
answer the question first: what is the purpose of a 
police statement, and do you think that it is 
important to protect that part of the procedure, as 
opposed to a precognition statement? 

Douglas Keil: I should say first that I would not 
wish to add to, or disagree with, anything that the 
other two witnesses have said. Depending on the 
type of case, there will a big difference between a 
statement that is taken by a police officer about a 
breach of the peace under the circumstances that 

Chief Superintendent Shanks described, and a 
court-ready statement for a High Court trial. 

By taking a statement at the time of an event, a 
police officer is satisfying himself that he has 
sufficient evidence to arrest or detain a person and 
submit a report to the court. In giving a statement, 
a civilian witness will, for example, detail the facts 
that he owns the house that was broken into, that 
he locked it up at a particular time of night and that 
he discovered the break-in at a particular time in 
the morning. He will list to the police officer the 
property that was stolen and its value. It is that 
statement upon which the officer will act. 

If it is a complex matter that develops into a High 
Court trial, the witness will be reinterviewed and a 
more detailed statement taken. Often, although 
not exclusively, a High Court case will involve the 
criminal investigation department; it might 
otherwise have been dealt with by uniformed 
officers. Even the processes for taking statements 
under those two conditions are very different. A 
court precognition statement is a complete 
document, which is written in perfect English 
under controlled circumstances. That is very 
different from a statement that a police officer 
notes down at the time. 

The Convener: In your view, is that the way that 
things should remain? 

Douglas Keil: Yes. If you were to ask an 
operational police officer who had attended an 
incident to note down a court-ready statement on 
every occasion, the amount of time that an 
incident took to deal with would be multiplied by a 
huge factor. That would not be practical in my 
view; with the resources that we have, we would 
grind to a halt. 

Chief Superintendent Shanks: Having been 
involved in preparing murder cases for the High 
Court, for example, I know that the statements that 
are included in the final report are detailed and, 
although they do not get to the level of the detailed 
precognition statement, they are as accurate as is 
humanly possible in reflecting all the 
circumstances of the case. However, they are far 
away from statements on breach of the peace on 
a Saturday night. 

Bill Butler (Glasgow Anniesland) (Lab): 
ACPOS and the ASPS welcome the bill’s 
proposals on trial in the absence of the accused. 
Is non-appearance by the accused a significant 
problem in solemn proceedings in Scotland? 

Assistant Chief Constable Dickson: Earlier, 
you said that you were short of statistics on that 
matter, but it would be wise to examine some. I do 
not have figures in front of me, so I cannot say 
how significant the problem is. I can only say that, 
according to experienced and long-serving police 
officers—who tend to be the ones who attend at 

 

289



315  10 DECEMBER 2003  316 

the High Court—the situation is sufficiently 
concerning to comment on. Frustration is felt by all 
concerned who put in so much effort. They may 
have had to work hard to get reluctant witnesses 
to appear in the first place. Everyone is 
assembled, the jury is empanelled and then, lo 
and behold, there is no accused. That kind of 
experience for the public, the victim, the witnesses 
and the professionals is a concern. 

Chief Superintendent Shanks: The experience 
of police officers is that the situation does not arise 
very often and that it happens less in High Court 
proceedings than in other court proceedings. 
However, when proper procedures have been 
followed and the accused, having been given fair 
notice, deliberately absents themselves to avoid 
the judicial process, it is not unreasonable for that 
process to continue, under the governance of a 
High Court judge to ensure that fairness to the 
accused is reflected in the court. 

Bill Butler: ACPOS notes that trial in the 
absence of the accused is 
“a situation in many European courtrooms and no ECHR 
challenges are known.” 

Could you provide the committee with further 
information on that—for example, on the extent to 
which the situation occurs in other European 
jurisdictions and on European convention on 
human rights compatibility? 

Assistant Chief Constable Dickson: I am sorry 
that I cannot give you more than is in the written 
evidence. That information was given to me by our 
advisers in the service. On the ECHR, my 
understanding is that, if sufficient effort has been 
made and notice has been given to the accused, it 
would be deemed that their rights were not being 
abused, because they had the opportunity to 
attend. 

Bill Butler: In its written evidence, the Sheriffs 
Association stated on the ECHR: 

“For the avoidance of doubt we should also say that we 
are opposed to … trials … where the accused person has 
left the jurisdiction of the Court and has no intention of … 
returning voluntarily. Such trials are meaningless and are, 
in any event, now actively disapproved of in recent 
European Court decisions.” 

Would you like to comment on that, because it 
seems to take a different tack? 

Assistant Chief Constable Dickson: Sheriffs 
are probably far more qualified than I am—not 
probably, definitely—to comment on matters of 
law. From a practitioner’s point of view, however, it 
seems to us that it would be possible to implement 
the measure. 

Bill Butler: The Sheriffs Association also makes 
the point that justice should be done and should 
be seen to be done. It says that there is a 

“possibility of active misuse … by accused persons to 
achieve tactical advantage. Having had the benefit of legal 
advice on the issue, they may wilfully absent themselves 
from trial in the belief that the trial will continue in absence”. 

The association says that if the person is finally 
arrested, they will simply appeal against the 
decision that was taken in their absence. It adds: 

“We consider that in the normal situation the Appeal 
Court would find such submissions”— 

that the defence had not been heard by the jury—
“irresistible” and would order a retrial. Surely that 
is a worry. 

11:45 
Assistant Chief Constable Dickson: It is 

certainly a worry. One cannot second-guess how 
sheriffs and juries will react. I expect that the 
eventuality that you describe would not be 
common or frequent and that every effort would be 
made to get the accused into a courtroom. We 
anticipate that a trial would go ahead in the 
absence of the accused only where the accused 
had absented themselves from the country and 
was all but impossible to track down. 

Chief Superintendent Shanks: I do not 
envisage the situation ever arising except where a 
considerable weight of evidence can be brought to 
the court to show what has been done to try to 
trace the accused and what we believe the 
accused has done deliberately to absent 
themselves. The situation will not arise through the 
accused failing to turn up for their first 
appearance. 

I will paint a scenario. If somebody who has 
deliberately absconded to a country that is outwith 
the United Kingdom and where extradition 
proceedings do not apply comes back to this 
country after 10 years and is detained and brought 
to trial, how good will the witnesses’ recollections 
be? Will the witnesses be able to deliver accurate 
information to the court to allow a judgment to be 
made? I suggest that the fact that the witnesses 
could not recall information accurately would 
swing the balance of the accused person being 
found not guilty. Is that just? If there is strong 
evidence to show that the accused has 
deliberately absented themselves and if a High 
Court judge is in court to ensure that fairness is 
applied to the process, that will be the fairest way 
of delivering justice, particularly from a victim’s 
perspective, in what will be a very small number of 
circumstances. 

Mr Maxwell: Do you think that a trial would go 
ahead in the absence of the accused only in cases 
such as you have described, in which someone 
had fled abroad and we were unable to bring them 
back? 
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Chief Superintendent Shanks: The evidence 
shows that the number of High Court cases that 
do not go ahead because the accused does not 
turn up is not considerable. In many High Court 
cases, people have been remanded in custody 
and they appear from there. We are talking about 
a small number of High Court cases; we would 
need to consider the matter differently if we were 
discussing summary cases. My view is that the bill 
provides an opportunity to deliver justice to 
someone who has deliberately absented 
themselves from the process with a view to trying 
to avoid the delivery of justice and that it allows 
the public to see justice carried out. 

Mr Maxwell: I want to clarify that point. I agree 
that the quantity of such cases is small and I 
understand your point about cases in which the 
accused has gone to a country with which we 
have no extradition treaty. However, the accused 
might be in a country with which we have an 
extradition treaty or they might be somewhere in 
the UK and could be apprehended under warrant. 
Should the bill state that only in cases where the 
person cannot be apprehended, either by warrant 
or through extradition, may a trial go ahead in the 
absence of the accused? 

Chief Superintendent Shanks: My view is that 
if we are talking about fairness to the accused, 
which is fundamental to Scots law, we must try 
every means possible to detain them. We have 
that test at present—if we apply for a warrant for 
somebody’s arrest because we have not been 
able to trace, caution and charge them, we must 
satisfy the procurator fiscal that we have made 
diligent inquiries to try to trace that individual. The 
same test would still have to be applied—we 
would have to make every possible effort to trace 
the individual and bring them before the court 
before we went down the route provided for in the 
bill. 

The Convener: I understand your concern 
about the provision and your point about fairness 
to the accused, but might an accused try to 
manipulate the system? It has been suggested 
that we add to the provision so that, if the accused 
appears during the trial, they could be tried in their 
presence. However, a person might want to hear 
what the witnesses say about their case and then 
disappear. Could the system be manipulated in 
that way? 

Chief Superintendent Shanks: That is 
possible. The important point is that the process 
must be fair in the eyes of the accused and the 
victim. 

Michael Matheson: Section 12 deals with 
reluctant witnesses being brought before the court. 
In its written submission, the ASPS states that it is 
“uncomfortable” with the proposal. ACPOS states 
that the provision requires further clarification, 

although perhaps that is a more diplomatic way of 
saying that the association is uncomfortable. Will 
the witnesses outline why they are uncomfortable 
with the proposal or what further clarification would 
persuade them that the provision is useful? 

Assistant Chief Constable Dickson: The 
clarification that we seek is about the grounds on 
which a court will decide that a witness is reluctant 
and 
“is not likely to attend to give evidence”. 

Will it be sufficient for the court to hear from a 
police officer that they have had dealings with the 
person before and that they know that he will not 
turn up? Alternatively, will the ground be that a 
witness citation has been served and the person 
has indicated flatly that he has no intention of 
attending? For example, he may have shown his 
ticket to Torremolinos, which will take him out of 
the country at the time. We want to know what 
degree of proof the court will require to label 
someone as a reluctant witness. 

Chief Superintendent Shanks: Our members 
have expressed concerns about coercion. At 
present, we can ensure a witness’s attendance—a 
warrant can be granted to bring a witness to court. 
However, we are concerned that the provision 
works against the effort in the justice system to 
support vulnerable witnesses. We want to ensure 
that there is a balance. The greatest coercion that 
can be provided is to instil confidence in the 
system and to provide protection for witnesses 
who feel vulnerable and frightened. Many 
witnesses say that they feel intimidated by the 
accused or the accused’s friends, or by the 
process. The use of coercion might counter some 
of the measures that are being introduced to 
tackle that issue. 

Douglas Keil: We have not said a lot about 
reluctant witnesses, although we have concerns 
about the resources that might be required if 
restriction of liberty orders were to be applied to 
such witnesses in the same way as they apply, as 
an alternative to remand, to people who are 
released on bail. However, the Scottish Police 
Federation has not taken a view on the issuing of 
warrants for reluctant witnesses. 

Michael Matheson: Victim Support Scotland’s 
written evidence highlighted that 
“intimidation and fear of reprisals often underpin such a 
reluctance” 

to appear before the court as a witness. Is that 
comment followed through in your experience of 
pursuing reluctant witnesses? Does the point 
relate to your concern about coercing witnesses? 

Chief Superintendent Shanks: That is the 
point that I was trying to make. Many witnesses 
are reluctant to go to court because they feel 
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vulnerable or threatened. If we provide support for 
witnesses to give them confidence in the process 
and to help them through it, we will achieve 
greater benefits. We need a carrot-and-stick 
approach. We need the carrot of support for 
vulnerable witnesses. However, we can already 
request a warrant to ensure the attendance of a 
witness, if they deliberately want to absent 
themselves. 

Michael Matheson: When Mr Dickson spoke 
about dealing with witness citations and so on, he 
mentioned the hard work that is sometimes 
required to get witnesses to come to the courts. 
On balance, given those concerns about the need 
for further clarification, would it be fair to say that 
the provision would probably help to reduce the 
amount of hard work that has to be put in just now 
to get folk to come along to the courts? 

Assistant Chief Constable Dickson: On 
balance, we support the idea that there should be 
a course of action to deal with reluctant witnesses 
who fall into the category not of those who are 
fearful but of those who are wilfully absenting 
themselves. As the committee has heard from 
others, the provisions in the bill would speed up an 
already existing process for reluctant witnesses. At 
the moment, warrants can be applied for, but the 
process takes a bit longer than it would under the 
bill. The bill would make it possible for a High 
Court judge sitting on the day to ensure, as far as 
possible, that a reluctant witness appeared in 
court. 

The Convener: My final question is about bail 
conditions and remote monitoring. ACPOS has 
expressed reservations about breaches of bail 
conditions being notified directly to the police. 
What lies behind those concerns? Would that 
process not be more efficient than notifying the 
court? 

Assistant Chief Constable Dickson: I suppose 
that what lies behind that concern is a worry about 
resources, as an additional burden would be 
placed on the service. At the moment, the 
monitoring of restriction of liberty orders is dealt 
with by a third party. We certainly have no 
objection to the police being used in the process at 
some point if that is necessary, but we simply say 
that we do not need to be the first person to be 
notified. Other things can be done before requiring 
the long arm of the law to rest itself on the 
shoulder of the individual concerned. 

Douglas Keil: The federation has views about 
that provision in the bill. If restriction of liberty 
orders are to be used as a condition of bail instead 
of remand, we would like to think that the court will 
continue to view the safety and security of the 
public and of victims and witnesses as paramount. 
The provision could impact on our resources in 
that, if more restriction of liberty orders are 
imposed, more breaches will be reported. 

An interesting trial is taking place in a limited 
way in the Hamilton youth court, where restriction 
of liberty orders are passed down as a condition of 
bail. If the restriction of liberty order is breached, 
Reliance Monitoring Services contacts the 
offender’s home to establish first of all whether 
there is a simple reason for the breach. If that is 
not the case, the monitoring company faxes and 
telephones the police office, which then 
dispatches someone as a matter of priority to 
apprehend the offender and bring him to court. 
The trial is apparently working extremely well. 

However, it is important to remember that the 
reason why the trial is working well is that it is 100 
per cent funded by the Scottish Executive for the 
two years of its duration. In other words, those 
duties do not compete with any other duty. If a 
restriction of liberty order is breached in the way 
that I have described, the police have available the 
resources, including the vehicle and the court set-
up, all of which are 100 per cent funded. If similar 
resources were not made for the provisions in the 
bill, there would be questions about how well that 
side of things would work. However, we appreciate 
that the provision will be piloted—we think that that 
is exactly the right way to go about it. We will be 
interested to see what develops. 

The Convener: Of course, the provision in the 
bill is meant to be considered as a direct 
alternative to remanding a person in custody. As 
the bill stands, will the provision have implications 
for the police anyway? 

Douglas Keil: There will be implications for the 
police in that there will be more restriction of liberty 
orders and consequently, one presumes, more 
breaches and therefore more police involvement.  

The Convener: I am trying to clarify the 
question of resources. I hear what you say about 
added resources for the police if breaches are 
notified to the police as opposed to the court. 
However, under the bill, the court will have to 
consider more restriction of liberty orders as an 
alternative to remand and there will be a 
requirement for additional police resources 
anyway, will there not? 

12:00 
Douglas Keil: I do not know whether I 

understand that, convener.  

The Convener: The bill asks judges and sheriffs 
to consider a restriction of liberty order as a direct 
alternative to remanding a person in custody. If the 
court is duty bound to consider more cases, there 
will arguably be more restriction of liberty orders 
than there are at the moment.  

Douglas Keil: Yes.  
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The Convener: You may ask why, if a judge 
wanted to remand an accused person in custody, 
they would allow bail on the basis of a restriction 
of liberty order, but that is how the bill is 
constructed. If the court is duty bound by the bill to 
consider such orders, will more police resources 
be required? 

Douglas Keil: As I understand the bill, 
restriction of liberty orders as a condition of bail 
will be considered only for those who would, in the 
first instance, have been remanded. As I said, 
provided that the court continues to take public 
safety and security as its paramount priority, I do 
not see why the provision should not go ahead. 
However, the question of resources arises from 
the fact that, although there is no police resource 
for a person who is remanded, a breach of order 
by a person who is not remanded but is in the 
community, albeit with an electronic tag, has 
resource implications for the police.  

The Convener: I thank the three organisations 
for their evidence, which has been extremely 
valuable to the committee, and for their time.  

On behalf of the committee, I welcome Martin 
Wasik, chairman of the Sentencing Advisory 
Panel. Perhaps you could begin by saying a few 
words about the panel, Professor Wasik. 

Professor Martin Wasik (Sentencing 
Advisory Panel): Thank you for inviting me to talk 
to you today. I thought that it might be helpful if I 
were briefly to set the context and to explain what 
the Sentencing Advisory Panel does in England 
and Wales. The panel was set up by statute about 
four years ago and our job is to advise the Court of 
Appeal on the content of sentencing guidelines. 
From time to time, the Court of Appeal issues 
guidelines on sentencing for specific offences, 
primarily to guide the discretion of the Crown 
court. Rather than have those guidelines simply 
being produced by three judges in the Court of 
Appeal on a given day, Parliament decided that it 
would be better if the Court of Appeal had access 
to broader advice about what the guidelines 
should contain and our panel was established to 
do that job.  

There are 12 of us on the panel. I am an 
academic and professor of law and I chair the 
panel. The panel also consists of three circuit 
judges and a senior lay magistrate, who represent 
sentencers, two other academics—one a 
professor of law and one a professor of social 
policy—and a range of other people drawn from 
within the criminal justice system. They include a 
chief probation officer, a chief police officer and a 
former director of Her Majesty’s Prison Service. 
We also have three members who have no 
previous experience of the criminal justice system 
but who bring a lay view to our discussions.  

The advice that we give to the Court of Appeal is 
based on our discussions, which in turn are based 
on consultation. For each piece of work that we 
produce, a consultation paper is released on our 
website and in paper form. As the committee 
would expect, we receive comments from 
organisations throughout the criminal justice 
system, as well as from pressure groups and 
members of the public. 

Occasionally, we commission independent 
research, particularly on public attitudes to 
sentencing. That is funded via the Home Office but 
is administered by us as an independent body. We 
ask members of the public for their views about 
aspects of sentencing in respect of particular 
offences. All that information is fed back to us and 
we produce a report for the Court of Appeal.  

The court does not have to do what we 
recommend. It retains its independence as to 
whether it follows our advice, but in practice it has 
done so. To date, we have submitted 12 pieces of 
advice to the Court of Appeal. In 11 of those 
recommendations, the Lord Chief Justice has 
adopted the recommendation either in its entirety 
or pretty substantially. Guidelines have resulted 
from our advice in many appeal cases. 

Bill Butler: Will you please explain to the 
committee the significance of the power of the 
court? For example, how significant is the power 
of the court to reduce a sentence for a guilty plea? 
What proportion of cases is disposed of in the 
Crown court or in magistrates courts by a guilty 
plea? In what proportion of cases has a reduction 
in sentence been allowed? 

Professor Wasik: The reduction of sentence for 
a guilty plea is probably the most important issue 
in sentencing because it affects the great majority 
of cases. There is probably no more important 
topic in terms of practical impact. In magistrates 
courts in England and Wales, which is the 
jurisdiction that I am familiar with, 90 per cent of 
cases are dealt with by way of a guilty plea. The 
proportion in the Crown court is probably not so 
great—between 60 to 65 per cent of cases are 
dealt with in that way in the Crown court. 

We are talking about a significant impact on the 
resulting sentence. Although there is no strictly 
quantifiable reduction in arithmetic terms, the norm 
is a reduction of somewhere in the range of a fifth 
to a third. The degree of reduction will depend on 
a number of circumstances that pertain to the case 
in question. 

Bill Butler: Will you outline some of those 
circumstances? 

Professor Wasik: The main consideration is the 
time at which the defendant pleads guilty—to put it 
crudely, the earlier the better. If the defendant 
pleads guilty at the earliest possible opportunity, 
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ordinarily one would be looking at a reduction in 
the order of a third. If, however, the defendant 
delays the decision until the door of the court, 
some reduction is appropriate, but it will be much 
smaller. There are, of course, the various stages 
between those two scenarios.  

Other issues are involved. There are cases in 
which the defendant is caught redhanded at the 
scene of the crime. In those cases, the defendant 
has little practical opportunity to contest the case. 
For example, virtually no defence could be run if 
the defendant were captured on closed-circuit 
television as they committed the offence. In those 
circumstances, even an early plea would not 
attract a full discount, because it would be 
recognised that, realistically, the case was not 
contestable. 

The rationale behind offering the reduction is 
primarily the saving of court time and of the 
expense of convening a contested case. 
Witnesses may also be saved from having to go 
through the unpleasant ordeal of testifying and 
being cross-examined in court, particularly in a 
sensitive case such as one involving an allegation 
of a sexual offence. 

The Convener: I think that I heard you say that 
the sentence would not be discounted if the 
person was caught redhanded. Is that correct? 

Professor Wasik: It is debatable; the position is 
not altogether clear. Some judges would say that 
no discount should be given in those 
circumstances; others would say that there has to 
be some minimum level of reduction to avoid the 
likelihood—even if the case appears at first sight 
to be unarguable—of people insisting on having 
their day in court in the hope that something might 
come up, such as a procedural error, that would 
result in their acquittal. It is therefore thought that 
some discount, albeit small, might be worth 
keeping, even in those cases. However, different 
views are held on that one. 

Margaret Smith: We would like to explore with 
you the particular circumstances that, in English 
practice, count for or against a reduction in 
sentences. What is the rationale behind granting a 
reduction in sentence at all? Why should there be 
a reduction of sentence for someone who pleads 
guilty? It could be argued that, just because the 
accused has pleaded guilty, the offence is no less 
of an offence. It could also be argued that if there 
is to be a discount for somebody who pleads guilty 
and so saves court time and witnesses’ time as 
you have suggested, the quid pro quo is that if 
somebody does not plead guilty but is 
subsequently found guilty, their sentence should 
be extended. 

Professor Wasik: I accept that in many cases 
the defendant’s plea of guilty does not reflect great 

credit on the defendant. We are giving a 
reduction—in some cases a substantial 
reduction—purely for system-based reasons. The 
argument is that if large numbers of defendants 
insisted on their day in court, the whole system 
would rapidly grind to a halt, causing delays for 
other cases. We may have got ourselves into a 
situation where, just to keep the current 
throughput of cases, we rely on large numbers of 
defendants pleading guilty. If that did not happen, 
a crisis could be generated in terms of getting 
people into court. One has to be realistic. It is a 
system-based argument. 

I mentioned another possible rationale behind 
offering reductions in sentences—doing so will 
sometimes save vulnerable victims and witnesses 
from giving evidence. That should not be 
overlooked. In its research on rape and rape 
victims, the panel encountered a point of view 
expressed by some rape victims that they had 
actually wanted the opportunity to speak in court. 
It would be wrong to say that the arguments are all 
one way. The majority of victims would probably 
welcome not being required to give evidence, but 
some feel cheated, in a sense, if they do not have 
the opportunity to say what they want to say. They 
may also feel cheated if the defendant has had a 
benefit—a discount—by pleading guilty. 

On the argument about whether a sentence 
should be increased if a case is contested, it 
depends on how one looks at things. The way in 
which things are currently characterised is that 
there is a discount if a person pleads guilty. 
Obviously, therefore, if a person contests a case 
and loses it, they will get a relatively longer 
sentence than they would have received if they 
had pleaded guilty in the first place. On the other 
hand, there is a basic principle that if somebody 
declares their innocence, they should have the 
right to insist that the prosecution should prove the 
case that it is required to prove. It seems to go a 
step too far to say that somebody should be 
additionally penalised in some way for declaring 
their innocence if they are ultimately convicted. 

12:15 
Margaret Smith: I would like to pick up again on 

the doing-the-time-for-the-crime approach. You 
said that you have done work on public attitudes 
towards sentencing. What is the public’s attitude 
towards discounting? 

Professor Wasik: We have done two pieces of 
public attitude research—one was on sentencing 
for rape and one was on sentencing for burglary. 
Members of the public tend to be pretty cynical 
about having a discount for a guilty plea. I do not 
think that they appreciate the system-based 
reasons that I mentioned a moment ago. They are 
primarily interested in their own cases. Their view 
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tends to be that they do not see why a person 
should get a lesser sentence simply by coughing 
early. In part that might be because the public do 
not appreciate some of the broader issues, but I 
do not think that the topic is explained well. 
However, you asked what we found in our work 
and that was the view that we found. 

Margaret Smith: Do you have figures or 
information on that matter that you could provide 
to the committee? 

Professor Wasik: Yes. I do not have the 
information with me, but I could certainly provide 
relevant extracts from our two public attitude 
reports if you would like to see them. 

Margaret Smith: Thank you. 

Michael Matheson: I would like to follow the 
research theme. Margaret Smith’s question was 
interesting—indeed, I intended to ask it myself. 
Professor Wasik, you mentioned that 
complainants, particularly in sex crimes cases, 
might want their day in court to give evidence—
although other complainants in cases involving 
other crimes might not want to do so. However, 
there are witnesses who might not want to be 
witnesses in the first place and are reluctant to 
give evidence. It is clear that there is potential 
tension between those two parties. There could be 
general witnesses who do not really want to be 
witnesses, but there could be complainants who 
want to go to court. Has much research been done 
into the different views of those different parties 
that would help to inform our view on potential 
impacts on them? 

Professor Wasik: I do not think that there is 
much robust recent evidence on that subject. A 
number of smallish-scale studies have probably 
considered particular questions relating to 
reluctant witnesses and they will have gone into 
that matter. 

Children are another type of victim or witness 
that we ought to mention. If a child is a victim of an 
alleged offence or happens to be a witness to an 
offence, the priority should be to avoid their having 
to give evidence in court, even with the modern 
safeguards that exist to make giving evidence less 
of an ordeal than it once was. Therefore, there 
might be a good case for giving a discount for a 
guilty plea in such cases to avoid the child having 
to give evidence. 

I said that, in some of our research, some 
victims expressed a kind of disappointment about 
the guilty plea and wished that they had been able 
to give evidence. I would not want to represent 
that as being a majority view, however, as I do not 
think that it was. 

Michael Matheson: Was it a significant number 
of people? 

Professor Wasik: Yes. 

Michael Matheson: Could you give us an idea 
of the figures? 

Professor Wasik: I would need to check the 
report again, but I think that around 10 or 15 per 
cent of rape complainants expressed 
disappointment that the case had fallen short and 
said that they had expected that the case would 
come to trial and that they would be able to give 
evidence. That is despite the fact that there is now 
the possibility of producing a victim impact 
statement and so on. 

However, only a minority of respondents 
expressed that view. There would probably be 
more people who felt relieved that they did not 
have to go through it all again. Certainly, the 
members of the judiciary who responded to our 
consultation on rape took the view that that is an 
offence in relation to which a substantial sentence 
discount should be given to people who plead 
guilty, as an incentive to do so. Those judges had 
seen the emotional upset that is caused to a rape 
victim who has to go into the witness box and 
relive in considerable detail the alleged offence 
while the defendant is present in the court.  

Michael Matheson: Would you like any 
changes to be made to the system to 
accommodate the views of the minority? 

Professor Wasik: Not as such. The only thing 
that one should bear in mind is the changes that 
have recently been introduced in England and 
Wales to allow victims to submit to the court an 
impact statement in written form to explain the 
effect that the crime has had on them. That 
statement can be taken into account when passing 
sentence. I think that that goes some way towards 
bridging the gap, although it is not a complete 
answer. 

Mr Maxwell: You said that rape and other 
sexual crimes were the obvious cases in relation 
to which there should be substantial discounting. 
In a sense, there is a logic to that suggestion, as it 
would prevent the victims from having to 
experience the possible trauma of the court case. 
However, although that might be logical, there is a 
view that the victims of such crimes and the 
general public would find the idea of sentence 
discounting in relation to those serious crimes 
repugnant and unacceptable. Has that view been 
expressed to you? 

Professor Wasik: The panel is consulting on 
the issue of the guilty plea. We are awaiting 
responses to our consultation paper, a copy of 
which I would be happy to let you see. 

One of the issues that we raise in the paper 
relates to the question of a proportionate 
reduction. If, for the sake of argument, we say that 
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the reduction is a third off the sentence, the 
consequence is that someone pleading guilty to a 
serious violent or sexual offence gets a greater 
benefit than does someone who pleads guilty to 
relatively minor offences. I will compare that with 
the jurisdiction with which I am more familiar. At 
the moment, lay magistrates are limited to 
sentencing people to a maximum of six months’ 
imprisonment, so the maximum discount that they 
could give is two months. It is conceivable that the 
Crown court could hand down a sentence of 12 
years and for the same amount of assistance to 
the authorities, the individual would get a reduction 
of four years to their sentence; the same amount 
of help would make four years’ difference.  

One of the ideas in the paper on which we have 
sought comment is whether there should be a limit 
to the discount in terms of months and years, 
rather than a proportion. Should we move away 
from the idea of proportion and start thinking in a 
different way? That would be a radical change to 
existing practice and I do not know how our 
consultees will respond to it. Nevertheless, it 
seems to be a problem at the margins; in the 
serious cases that you are talking about the 
defendant gets the greatest benefit in terms of a 
reduction to their sentence for pleading guilty. 

The Convener: A third off a sentence is the 
maximum discount in England. That seems quite a 
lot to me. Have you any reservations about that 
level of discount? 

Professor Wasik: No. If anything the Court of 
Appeal has been pushing slightly the other way 
recently and saying that there are some cases 
where a reduction of more than a third should be 
given. In a recent decision of the Court of Appeal, 
Lord Justice Rose said that if in a triable-either-
way case that had gone to the Crown court, the 
defendant had pleaded guilty in the magistrates 
court at the earliest opportunity, the sentence 
could have been discounted by more than a third. 
However, we question that in our paper; we are of 
the view that a third off ought to be the absolute 
top discount. We might get responses saying that 
a third off is too high a discount.  

Nobody knows where the figures have come 
from and they are hard to defend. It would have 
been nice if at some stage someone had made a 
calculation that a discount of X per cent has the 
greatest beneficial effect in terms of encouraging 
the largest number of people to plead guilty, but 
no one has done that. The figures represent a 
matter of convention, which the courts have 
developed over the years. It would be hard for 
anyone to try to defend a third against another 
figure. 

The Convener: Would you like to see the 
development of conventions? You have talked 
about considering the types of offences and 

perhaps giving more of a discount. My concern is 
that the further we go down this road—it is 
becoming a negotiation between the accused and 
the court as to what sentence will be handed 
down—the more we will open up all sorts of 
possibilities for challenging the sentence, not just 
on the basis that it is too harsh, but on the basis 
that another judge gave a 20 per cent discount, for 
example. Are we opening ourselves up to a 
complicated system if we go as far as that? 

Professor Wasik: I agree that we would be 
moving into a much more complex situation if we 
started saying that different reductions ought to 
apply to different offences. For the sake of 
argument, one could say that there should be a 
greater reduction for a guilty plea in sexual offence 
cases, because it saves the victims from having to 
give evidence, but a lesser reduction in relation to 
violent crimes. That situation would probably 
promote more appeals, as you say, because the 
defendant would say that different rules applied to 
someone else in a different court. At least the 
current system is reasonably clear, regardless of 
whether one agrees with the basis for the rules. It 
leaves sufficient discretion at the margins for a 
judge to decide whether in a particular case a third 
off or less should be given, depending on when 
the plea was made and the circumstances 
surrounding it. 

The Convener: Is your primary worry that if we 
leave the decision too much to judges’ discretion, 
we will get inconsistency? 

12:30 
Professor Wasik: The more that we leave the 

decision entirely open to judges, the greater the 
danger of inconsistency. The provisions that I 
have seen in the bill appear to be a step in the 
right direction. It is not difficult for judges to say 
that they have taken the guilty plea into account 
and state what the effect of taking it into account 
has been or to say that, given the circumstances 
of the case, they have decided not to take the 
guilty plea into account and give the reasons for 
that. That makes the decision making more 
transparent and may help to explain to members 
of the public why decisions have been made, 
which would make sentencing more transparent, 
which is good. Also, because reasons will have to 
be given, it ought to help towards consistency, 
because requiring judges to speak the words and 
explain why something has been done will 
encourage consistency. 

Michael Matheson: It strikes me that the main 
driving force for a reduction mechanism is to aid 
efficiency within the court system, and I struggle to 
understand how we balance that with maintaining 
public confidence in sentencing. It concerns me 
that the further we go down the route of sentence 
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discounting, the more sceptical the public will 
become about whether justice is being served. 

Professor Wasik: I agree with your observation. 
The research that we have done suggests that 
there are two things that make the public more 
cynical about sentencing than anything else does. 
The first is the fact that because there is a 
reduction by way of early release, the sentence 
does not mean what the judge says—the judge 
says five years, but everybody knows that it is not 
five years but something else. That is the number 
1 thing about which the public are sceptical, and 
the second is the reduction for a guilty plea. Those 
two things together exacerbate the lack of public 
confidence in the system. 

On the reduction for a guilty plea, I come back to 
the fact that we must balance the feeling of 
unease against the other arguments, which are 
that an awful lot of cases must go through the 
criminal justice system, that those cases must be 
resolved one way or another, and that, if a 
significantly high number of defendants were to 
contest their cases, the process would be much 
more expensive, much slower and people who 
were sitting on remand would have to wait longer 
for their cases to come to trial because the courts 
would be dealing with other cases. Therefore, 
removing the incentive to plead guilty would have 
a significant impact on the way in which the 
system processes cases. However, I accept that it 
is arguable whether a third is the right reduction or 
whether it should be something less. 

Margaret Mitchell: How does sentence 
discounting work for non-custodial sentences? 

Professor Wasik: That is an interesting 
question and another one on which we are 
consulting. It involves two separate issues. The 
first is that it is clear that there are some cases in 
which a guilty plea might make the difference 
between a custodial sentence and a non-custodial 
one. So, in a case that would have been just over 
the borderline if it had been contested, the judge 
may be able to impose a top-end community 
sentence because the defendant has pleaded 
early.  

However, your question relates more to 
sentencing within community penalties. In 
England, the Magistrates Association’s guidelines 
say clearly that the discount applies to fines and 
community sentences as well as to custody. With 
community service orders that require people to 
do unpaid work in the community, the logic 
appears to be that if a person who would have 
been given 240 hours on the basis of the offence 
pleaded guilty, the sentence would be reduced to 
around 180 hours.  

We questioned the use of discounts with 
community sentences in our consultation paper on 

the issue because it seems to us that there are 
different kinds of community sentences. Although 
a discount might make sense in the example that I 
have just given, it would not make sense if the 
court had imposed a community sentence that 
was designed to rehabilitate. For example, if the 
offender would, under normal circumstances, be 
put on a course designed to last 12 months, what 
would be the point of saying that the person only 
has to go on the course for nine months because 
they pleaded guilty? With community sentences 
that are geared towards rehabilitation, the discount 
ought not to apply. That leads us into all sorts of 
complexities about which sentences should be 
discounted. To be frank, I do not know the answer 
to that question. The issue is interesting and has 
hardly ever been examined. There must be an 
answer to the question, but we have not found it 
yet. 

Margaret Mitchell: If the purpose of the 
sentence was not rehabilitation but the sentence 
was, for example, a supervised attendance order 
for a money management module, would you 
expect that the discount would not apply and the 
person would have to complete the module? 

Professor Wasik: Yes. The same applies to 
community sentences that have an element of 
public protection, such as curfew orders. It would 
be strange to say that because the defendant has 
pleaded guilty, a lesser degree of public protection 
is appropriate. If the community sentence is about 
punishment, a discount has logic, but as most 
community sentences are not primarily about 
punishment, it is hard to understand why a 
discount should apply. 

Marlyn Glen: It is sometimes argued that a 
system of reducing sentences following a guilty 
plea may put pressure on accused persons to 
plead guilty when that is not appropriate. Will you 
comment on that? Are there concerns about that 
in England and Wales? 

Professor Wasik: There certainly are concerns. 
Quite well-known, although not very recent, 
research evidence from England suggests that 
some defendants feel under considerable 
pressure to plead guilty in circumstances in which 
they maintain their innocence but the advice from 
their lawyers, as they understand it, is to plead 
guilty. That situation comes about because of the 
size of the discount. The discount system can 
have that corrosive effect, but it is hard to know in 
what percentage of cases that happens. The 
research evidence suggests that, even though 
some defendants maintain their innocence, their 
lawyer tells them that they have not got much of a 
defence. For example, the lawyer may say that if a 
defendant pleads not guilty, their defence will be 
that the police fabricated the evidence, but with 
that defence, the defendant’s previous convictions 
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will be considered and the jury will not believe 
them. In those circumstances, the message that 
the defendant will get is that it may be better to 
plead guilty. 

As I said, it is hard to know how many cases are 
involved, but I am sure that the big difference in 
sentences that is generated by the discount 
system must have that effect in some cases. 

Mr Maxwell: Lord Bonomy, in his review of 
practice and procedure in the High Court, noted 
the possibility of suspending part of a sentence 
following an early guilty plea. For example, if a 
person would originally have been sentenced to 
six years, under the proposal, rather than being 
given a discount of two years, they would have 
two years of their sentence suspended. Does that 
happen in England and, if so, how does it work? In 
effect, giving a suspension rather than a discount 
is a halfway house between no discount and a full 
discount. If the person in my example failed to live 
up to the rules, they could end up serving the full 
six years. Is there such a process in England? 

Professor Wasik: The difficulty with the system 
with which I am more familiar is that, in a sense, 
all fixed-term sentences do not mean what they 
say. If a court passes a sentence of six years, that 
means that the person will serve three years and 
will be eligible for release from custody at the 
halfway point. Then, they will be in the community 
for a period of supervision at something like the 
three-quarter point in the sentence. After that, 
nothing happens except that they are subject to 
recall if they commit a further offence. There are 
already gradations within sentences. It is a little bit 
like what you suggest: in the period after someone 
is released, there are still restraints on their 
behaviour, partly because they are under the 
supervision of a probation officer. 

If a further offence is committed during that 
period, the court that deals with it can reimpose 
the unexpired portion of the original sentence that 
was not served. The process is complicated, but 
not dissimilar to what you propose. However, I 
have not seen it advanced as an option for dealing 
with the guilty plea issue. Such arrangements 
could work only if the sentence meant broadly 
what it said. An adjustment for a guilty plea would 
then have a meaning to it. If a sentence is already 
being adjusted in various ways to take account of 
early release, home detention curfew and all the 
other things, you might lose sight of the benefit 
that pleading guilty would provide. 

Michael Matheson: If someone receives a six-
year jail sentence and enters a guilty plea at a 
stage when they get a two-year discount, they will, 
in effect, be sentenced to four years. 

Professor Wasik: Yes. 

Michael Matheson: When they go to prison, 

they will still be entitled to their 50 per cent 
remission. 

Professor Wasik: Yes. 

Michael Matheson: From a six-year sentence, 
they would actually do only two years. Is that 
right? 

Professor Wasik: Yes, you are right. 

Michael Matheson: There are two different 
components: remission and the discount on the 
sentence. I wanted to clarify whether they worked 
together or whether one would cancel out the 
other. You are suggesting that the early-release 
system would need to be cancelled out if we were 
to opt for a suspended sentence option. 

Professor Wasik: Yes. I have not thought about 
it, because the idea had not occurred to me. If you 
were to take that option, you would have to take 
account of the early-release rules in some way. If 
you were going to increase one aspect, you would 
have to reduce the other. At the moment, as Mr 
Matheson rightly says, the discount for pleading 
guilty works for the whole sentence. It is then 
worked out what the sentence is; that sentence, 
however, is subject to reduction by virtue of the 
early-release rule. 

The Convener: Your clarification of that point 
was helpful. Are you considering the possibility of 
the judge stating in advance of a case what 
discount might be given for a guilty plea? 

Professor Wasik: We have not consulted on 
that, but Lord Justice Auld, in his “Review of the 
Criminal Courts of England and Wales” suggested 
that perhaps there ought to be a legislative 
scheme that would set out bands of reductions, 
whereby if someone were to plead guilty within a 
certain period, the reduction would be so much, 
and so on. That would put into a much more rigid 
form the basic principle that I mentioned earlier: 
that the earlier the plea, the greater the discount. 

The Convener: That would move away quite a 
bit from relying on the judge’s discretion, would it 
not? 

Professor Wasik: Yes, it would. For what it is 
worth, I am not greatly attracted towards having an 
overly rigid system. There are other factors to take 
into account apart from the precise time at which a 
person pleads guilty. Other issues come into play, 
such as the nature of the offence, or whether the 
person was caught redhanded. I think that some 
discretion is required. 

Margaret Mitchell: Judges say that they do not 
take account of early release when sentencing. 
Are you suggesting that, in the discounting, judges 
should take account of early release? 
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12:45 
Professor Wasik: I am trying to imagine what a 

scheme along the lines that you suggest would 
look like. From what you suggest, it would 
probably follow that if we were to move to a 
system in which part of the sentence was 
suspended to take account of the guilty plea, the 
judge would have to spell out how long the 
sentence would have been and how much was 
being suspended for the guilty plea—the public 
and people in court ought to know that so that 
there can be no doubt about the matter. You are 
right to say that the judge would have to indicate 
what the effect of the sentence would be in 
practice. 

Margaret Mitchell: There is currently no 
question of a judge saying that the sentence would 
have been six years, but that as it will be 
discounted they will make it eight years. 

Professor Wasik: They are certainly not meant 
to do that. 

Margaret Mitchell: They say that they do not. 
Would you want the early-release path to be taken 
into account in a judge’s deliberations on 
discounting? That would be a fundamental change 
from the current situation. 

Professor Wasik: I am not arguing that judges 
should be able to circumvent the early-release 
provisions. If the Parliament has decided that 
there should be early-release arrangements, 
which have the effect that someone who gets a 
six-year sentence serves a maximum of three 
years, it seems to me that it would be wrong for 
judges to circumvent that by saying, “Okay, six 
years really means three years, so I will pass a 
heavier sentence.” Judges would be circumventing 
the scheme, so that could not be right. 

What you suggested was that, in a sense, we 
might substitute for the existing early-release 
arrangements another kind of arrangement that 
would suspend part of the sentence in light of the 
guilty plea. If that system were to come into place, 
it would be important that judges explained what 
was being done and what the effect of the 
sentence would be. 

The Convener: We may need to do some 
further work on that matter as it applies to the 
Scottish system. Judges in England are required 
to state in open court if they have reduced a 
sentence for a guilty plea, but judges in Scotland 
are not required to do that. Are English judges 
also required to say if they have not reduced a 
sentence for a guilty plea and, if they have not, to 
say why? 

Professor Wasik: Statute requires judges to 
explain the way in which they have taken the guilty 
plea into account. 

In fact, I probably need to correct that comment. 
Section 152 of the Powers of Criminal Courts 
(Sentencing) Act 2000 states: 

“a court shall take into account- 

(a) the stage in the proceedings” 

at which the person has pleaded guilty and 
“(b) the circumstances”. 

The section further states that if, as a result of 
taking into account any of those matters, a lesser 
punishment is imposed, the court must state that 
that has been the case. Therefore I must correct 
what I said. If judges have not given the discount, 
they do not have to explain why that is the case. 
However, given the wording of the section, I think 
that it would be very strange if they did not give an 
explanation. If judges are required to explain why 
they have reduced the sentence, it would seem 
odd for them not to explain an exceptional case in 
which they had given no discount. I suspect that in 
practice judges would give an explanation, 
although statute does not specifically ask them to 
do so. 

The Convener: I am afraid that we have to 
leave it there. Your evidence is crucial because it 
gives us a valuable opportunity to compare the 
situation with that in another jurisdiction. You have 
come a long way—from Manchester, no less—to 
talk to us. Thank you very much for making that 
trip to give us your evidence, which we will 
certainly use in our stage 1 report. 

Professor Wasik: Thank you. I have brought 
some material from the panel, including a couple 
of our recent annual reports, which I will leave for 
anyone who wants to read about our current work. 

The Convener: That is great. Thank you. 
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16th Meeting, 2003 (Session 2), 10 December 2003, Supplementary Written 
Evidence 

 
CORRESPONDENCE FROM THE ASSOCIATION OF CHIEF POLICE OFFICERS IN SCOTLAND 
 
I refer to your letter of 29 January 2004 to Mr Keith Eynon, Head of the Strathclyde Police Forensic 
Science Laboratory, requesting information as to the operation and prioritisation processes of 
Strathclyde Police Laboratory.  Mr Eynon has informed me that he has spoken with Claire Menzies-
Smith of your staff who has clarified the type of information requested.  In that regard, Mr Eynon 
considers that, as Chair of the Forensic Science Programme Board, I would be best placed to 
provide a response which details the wider national perspective on these issue. 

The first issue to highlight is the ongoing Forensic Science Project. This commenced in 2001 for 
the purposes of rationalising the provision of forensic science to Scottish police forces with a view 
to establishing a single national Forensic Science Service under the aegis of Common Police 
Services.  Part of this work included the rationalisation of services, with core services retained by 
all laboratories and certain specialist services identified for provision at Centres of Excellence, with 
each Laboratory being identified to provide at least one specialist service.  

The research stage of the project is now nearing completion and a final project report and 
implementation plan is expected to be submitted to the Programme Board in the next few weeks.  
Following this, an Implementation Manager will be appointed to drive the implementation and 
provide centralised management support to the service prior to the advent of Common Police 
Services legislation, scheduled for April 2006. Standards and protocols for the provision of services 
will be developed further during the implementation stage of the project. 

On a more immediate note, I have recently formed part of the Forensic Science Protocols Sub-
group established under the remit of the Criminal Justice Protocols Steering Group.  This group, in 
consultation with Heads of Forensic Science in Scottish Police Forces, has developed a document 
detailing protocols for the delivery of Forensic Services between the Police and the Crown.  This 
document (copy attached) is currently in the final draft stage and is likely to be approved in the very 
near future.  As part of this work, standards were also agreed for the presumptive testing of all 
controlled drugs in Scotland, a development which will impact considerably on the backlogs 
currently experienced in forensic laboratories.  A General Minute on this decision is attached for 
your information. 

Graeme Pearson 
Secretary 
Crime Standing Committee 
Association of Chief Police Officers in Scotland 
6 February 2004 
 
17th Meeting, 2003 (Session 2), 17 December 2003, Written Evidence 

 

SUBMISSION FROM THE SCOTTISH HUMAN RIGHTS CENTRE 

Introduction 

The Scottish Human Rights Centre (SHRC) welcomes the introduction of the Criminal Procedure 
(Amendment) Bill as most of the provisions in this Bill are sensible and unobjectionable. The 
Parliament should not, however, be mistaken about the major change to a peculiarly Scottish 
safeguard to ensure a fair trial. 

The 110-day rule (for starting trials in serious cases where the accused is in custody) IS the jewel 
in the Crown of Scottish justice, despite attempts to suggest that the jewel is the 80-day rule for 
service of the indictment. 
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It is well known within and outwith Scotland .It should not be forgotten that it has worked well for 
centuries and has resulted in problems relatively rarely. In short, the Crown complied with the time-
limit because it had to. Although there has been an increase in the number of adjournments and 
postponements this is indicative of the increased complexity in many serious prosecutions.  

Many trials DO proceed without adjournment or postponement. The 110 days is often NOT 
extended. It would be wrong to describe a trial diet as just a “procedural diet”(P.4 of Executive’s 
Policy Memorandum). 

It seems rather an admission of defeat to say that those cases where delay occurs should 
determine the rules for all cases. It is an erosion of principle for the sake of practice. If there is an 
adjournment culture will an extra 30 days really change it? 

The benefits of the 110 day rule extend not only to an innocent person wrongly accused of serious 
crime but also to the victims and witnesses who also avoid prolonged uncertainty. The sooner a 
trial takes place the better the chances of good recollection. The public also sees the results at a 
time when they can still be related to the initial criminal act. 

Other measures in this Bill, especially the effective management of cases at the new Preliminary 
diets, offer a chance to tackle some of the problems that currently lead to delay. They should be 
given a chance to work alone before any tinkering with an established and effective safeguard. We 
disagree with the suggestion in the Executive’s policy memorandum that “ the proposals in the Bill 
are a package from which it is impossible to detach individual proposals without seriously 
undermining the effectiveness of the measures as a whole”(P.9). The claim of “additional 
complexities” in the High Court is a very sweeping statement. Criminal law is now much more 
complex than it ever was in the past but this is so in the Sheriff Court too. Many cases are now 
prosecuted in the Sheriff Court which, until very recently would only have been seen in the High 
Court. The Executive’s Explanatory Notes are very misleading when they say that “the types of 
cases to be transferred to the Sheriff Court will not only be less serious, but also less complex and 
of the type more likely to result in a guilty plea”. (P.28). This is a reference to the proposal to 
implement the increase in Sheriff Court sentencing powers. It seems that little thought has been 
given to the impact of these changes on the Sheriff Court.  

Of greatest importance is early contact and co-operation between Crown and defence. If properly 
managed in court thereafter there is every prospect of the aims of this Bill being achieved without 
the need for such a radical dilution of the 110 day rule. It is as well to remember that, once 
removed, rights are very rarely returned to us. 

We do not demur from the assessment of minimum compliance with Human Rights obligations in 
the Policy Memorandum. Achieving minimum compliance is not sufficient if we already do better 
than that. 

Rosemarie McIlwhan 
Director 
Scottish Human Rights Centre 
1 December 2003 
 

SUBMISSION FROM PROFESSOR PETER DUFF 

I am Professor of Criminal Justice in the Law School at Aberdeen University. In recent years, I 
have carried out research on behalf of Scottish Executive on inter alia: Intermediate Diets and the 
Agreement of Evidence; Adjournments in Summary Criminal Cases in the Sheriff Court; and Bail. 
These projects have all resulted in Research Reports published by the Scottish Executive. In 
addition, I am a member of the Committee on Summary Justice, under the Chairmanship of Sheriff 
Principal John McInnes, set up by Scottish Executive and due to report at the end of this year. As I 
am sure you already know, we have been considering very similar issues to those dealt with by 
Lord Bonomy in relation to solemn procedure. 
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I strongly support the general thrust of the Bill and agree with the reforms which will be brought 
about as a result. Broadly speaking, I have no problems with the fine detail of the Bill but there are 
three points I should like to raise. 

Mandatory Preliminary Hearings (s 1) 

I fully support the introduction of mandatory preliminary hearings in the High Court which will 
generally reflect the present position as regards mandatory first diets in solemn cases in the Sheriff 
Court. I would observe, however, that the key to making preliminary diets work as intended is 
judicial culture rather than the specific legislative framework. If judges do not adopt a pro-active 
approach to case management, this initiative will fail and create an extra court appearance which 
achieves little or no benefit, with a resulting waste of resources. The judiciary has to accept that it 
has a responsibility to oversee and enforce the effective management of cases. If the High Court, 
or even just some of the judges, adopts a passive role, as has happened in some Sheriff Courts, 
very little will change despite the new legislative regime. 

One particular point is that I think it has to be made absolutely clear in the legislation that a judge 
does not have to grant an adjournment even where there is a joint application to this effect from 
both parties or where one party is seeking an adjournment and the other party does not object. On 
the contrary, in either of these situations, the judge should enquire strenuously into the reasons for 
the request for an adjournment and should not grant the request unless he is satisfied that it is 
absolutely necessary in the interests of justice. As I understand it, the case law on this point is not 
particularly clear, thus at present most of the judiciary will simply accede to such requests without 
any, or much in the way of, enquiry. Again, this is largely an issue of judicial culture but the 
legislative framework does need 'tweaking' in order to encourage a pro-active approach towards 
case management. 

Setting a date for trial (s 10) 

While I agree with the suggestion that the trial be set for a specific date rather than starting at any 
time within a two-week hearing, I can foresee a problem for defence counsel who, I am sure, are 
opposed this move. Their worry will be that if they have to commit themselves to a specific date 
and, presumably, several succeeding days, for a trial then they will be left with a blank diary if the 
trial fails to go ahead for any reason, e.g. last minute guilty plea (which is still bound to happen), 
absence of crucial witness, failure to appear by accused (where trial cannot go ahead in his 
absence) etc. In that case, they will not get paid for that period. For that reason, there might even 
be a disincentive to accept a last minute offer by a client to plead guilty, which would clearly be 
undesirable. At present, counsel may have several cases running and they will 'juggle' the timing of 
these as necessary, as well as persuading accused to plead guilty, negotiating with the prosecution 
etc. This, of course, leads to problems but it does minimise problems of unpaid gaps in counsel's 
diaries. I do not have a solution to the problem of the advocate, who suddenly finds themselves 
with several free - and unpaid - days because a trial has collapsed, but it clearly needs to be taken 
up with SLAB and the Faculty of Advocates. 

Trial in absence (s 11) 

I support the proposal enabling the court to try an accused in his absence and note that in the 
recent English case of Jones [2002] 2 All ER 113, the House of Lords held that trial in absence, 
even in a serious case, was permissible and was not contrary to the ECHR. However, I think an 
extra sub-section needs to be added to s 11 to allow the court to re-open the matter speedily if it 
turns out the accused had a legitimate reason for not attending, e.g. he was whisked into hospital 
with appendicitis the night before his trial. In this situation, the accused should not be required to 
use the normal appeal structure if he wishes to dispute his conviction and/or sentence but should 
quickly be granted the appropriate remedy, for instance, a re-trial or a hearing regarding sentence. 
In England, s 142 of the Magistrates Court Act 1980 allows such a case to be re-opened in the 
interests of justice. This also has the attraction of being administratively simpler than pursuing a 
formal appeal. 

Professor Peter Duff 
Professor of Criminal Justice 
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University of Aberdeen 
21 November 2003 
 

SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD 

Introduction 

The Scottish Legal Aid Board (“the Board”) welcomes the opportunity to submit evidence to the 
Justice Committee on the general principles of the Bill.  The Board’s response is restricted to 
commenting on legal aid issues arising from the Bill.  The Board welcomes the modernisation of 
solemn criminal procedure proposed in the Bill.   

Cost Implications 

The Board has already submitted detailed submissions to the Finance Committee regarding the 
financial implications of the proposals in the Bill.  Those submissions are annexed to this paper.  In 
those submissions, the Board identified that the procedural changes created by the Bill have the 
potential for cost savings, although the net cost has been estimated to be one million pounds per 
year for the first 2 years.  Minor administrative costs were also identified.     

Disclosure of evidence 

The Bill has not legislated for the disclosure of Crown statements or evidence.  At present, the 
defence solicitor requires to take statements from Crown witnesses.  The Board pays the solicitor 
for time spent taking the statement, and the number of pages generated.  It is believed that 
substantial sums are currently spent on precognition work in solemn cases.  Earlier research by the 
Board indicated that around 40% of the fees paid to solicitors in solemn criminal cases were 
attributable to the taking of precognitions. 

The Board considers that early disclosure by the Crown is a cornerstone to achieving effective and 
efficient reform of High Court business.  Disclosure will lead to substantial cost-savings in legal aid 
expenditure, by ensuring that the defence solicitor does not need to take unnecessary statements.  
The solicitor would also have a clearer picture of the Crown case at an earlier stage.  Although it 
would be hoped that trials could be shortened, a risk of lengthier trials has been identified. 

In the absence of any legislative requirement, the Board would hope procedural or operational 
changes are planned which will lead to early disclosure of greater information by the Crown, 
reducing the need for replication of work by the defence.   

Meeting between Crown and defence 

The Bill does not require a mandatory meeting between the Crown and defence prior to the 
preliminary hearing.  The White Paper proposed a managed meeting, a record of which would be 
lodged in court.  Whilst the Bill does require a written record of the state of preparation to be lodged 
prior to the preliminary hearing, it would appear that discussions between the Crown and defence 
would not require to take place at a meeting.  The Board would hope that meaningful discussions 
do take place, to focus issues in dispute at as early a stage as possible.   

Trial in absence of accused 

Section 11 allows for the trial to proceed, even though the accused is not present.  The Bill 
envisages 2 distinct scenarios.  Firstly, the accused may previously have instructed a solicitor, who 
is still in a position to proceed.  If the accused had been in receipt of criminal legal aid, there may 
still be a valid legal aid certificate still in force.  However, the question will arise as to whether a 
solicitor would be willing to proceed in the absence of a client.  Secondly, the court will have the 
power to appoint a solicitor.  It is not clear how such a solicitor and counsel instructed by him, 
would be remunerated.  The Board considers that an amendment is required to Section 22 of the 
Legal Aid (Scotland) Act 1986, to create automatic criminal legal aid, to cover this situation.  
Automatic criminal legal aid would allow the court-appointed solicitor to start work immediately he is 
appointed by the court.   
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Reluctant witnesses 

Section 12 makes various provisions to ensure the attendance of reluctant witnesses at trial.  The 
reluctant witness is entitled to be heard by the court, but it is not clear if it is envisaged that this 
would require representation by a solicitor and counsel.  If so, no legal aid provision exists for 
representation of the reluctant witness.  The witness is not a person who is being prosecuted, and 
therefore criminal legal aid is not available.  It is also unclear whether the criminal legal aid 
provisions for appeals will be applicable to reluctant witnesses.  Criminal legal aid can be made 
available for appeals against “other disposal”.  The Board considers that the Scottish Executive 
should make assistance by way of representation (ABWOR) available for reluctant witnesses.  This 
would not require amendment to primary legislation. 

Conclusions 

The Board is happy to provide the Committee with any further information it may require. 

 

Philip Shearer 

Solicitor 

Scottish Legal Aid Board 

27 November 2003 

 

FURTHER SUBMISSION FROM THE SCOTTISH LEGAL AID BOARD 

Sheriff Court Proceedings / Availability of Counsel  

Sentencing Power of the Sheriff  

Lord Bonomy in his Review of the Practices and Procedure of the High Court of Justiciary dealt 
with the caseload of the High Court [Chapter 13] and having dealt with the matters over which the 
High Court has exclusive jurisdiction, dealt with the division of business between the High Court 
and the Sheriff Court.   It was generally accepted that the appropriate rationale for defining the 
respective roles of the Sheriff Court and the High Court is sentencing power.   There would still be 
the opportunity for important cases, which may well attract lesser sentences, to be heard in the 
High Court and also for such cases as are reserved to the High Court in practice as the result of 
policies of the Lord Advocate [13.6].  The Report discussed the issues surrounding an increase in 
the sentencing power of the Sheriff [13.8 – 13.12] and the appropriate limit [13.13 – 13.17].  In the 
course of discussion it was pointed out that:- 

• there is often little to choose between the circumstances of the cases for which sentences 
of four and five years in custody are presently imposed in the High Court and cases 
currently before the Sheriff Court [13.13]; 

 
• it is the experience of most High Court Judges that there are many marginal cases, current 

prosecuted in the High Court, where a sentence that a Sheriff could impose would be 
adequate [13.13]; 

 
• due to a major change in the type of crime prosecuted in the High Court some indictments 

involving trafficking in moderate amount of drugs and robberies where weapons are used 
to threaten and not cause injury do not in general require to be presided over by Judges of 
the High Court [13.14]; and  

 
• 39% of persons indicted to the High Court currently attract sentences that could 

competently have been imposed in the Sheriff Court [13.20 – 13.21]. 
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It is apparent from the discussion in the Report that there is no clear, identifiable group of cases 
which can be considered to be “serious crime” which has to be dealt with in the High Court.  
Rather, there are cases at the high end of the Sheriff Court and the low end of the High Court 
which are very similar and the boundary between the two jurisdictions is a fluid one. 

These cases, if shifted to the Sheriff Court, would not be readily identifiable and the Board will 
require to apply its regulations according to whether cases are before the High Court or the Sheriff 
Court. 

Availability of Counsel  

In terms of the legal aid legislation, junior counsel is automatically available in proceedings before 
the High Court.  The reason for this is not any inherent complexity of indictments before the High 
Court but because at the time the regulations were drafted only counsel (a member of the Faculty 
of Advocates) could appear in the High Court.  There would be little point in obliging solicitors to 
seek prior authority to employ junior counsel in a situation where to refuse such authority would 
result in no representation at all.  Authority from the Board is required to employ senior counsel or 
senior and junior in the High Court (except in cases relating to murder).  Since the Act and 
Regulations came into force, solicitor advocates have come into being (see below).   

Counsel is not automatically available in the Sheriff Court.  If a solicitor wishes to employ junior 
counsel, senior or senior and junior in the sheriff court, prior authority has to be obtained from the 
Board.  A copy of the current Board Guidance is attached.  (“Authority” is referred to as “sanction” 
in the Guidance). 

The Board is very aware that in the event that the sentencing power of the Sheriff is increased, 
more serious cases will be allocated to the Sheriff Court.  There is no doubt that counsel will be 
required in some of these cases and will be available on a request for prior authority being made to 
the Board.  Equally, there will be cases where the nominated solicitor is quite happy to conduct the 
case without reference to counsel or where, alternatively, the Board does not consider the 
employment of counsel to be justified, in terms of its guidance.  

As indicated, some cases are marked to the High Court not because of any complexity or difficulty 
but simply because of the likely level of sentence in the event of conviction due to the accused 
person’s criminal record.  These and other cases only feature counsel because junior counsel is 
automatically available in the High Court.  The measure of complexity is not the automatic 
availability of counsel but the nature of the proceedings. 

Solicitor Advocates  

A piece of legislation in 1990 introduced solicitors with extended rights of audience in the Supreme 
Courts (for the purposes of the Committee’s deliberations, the High Court of Justiciary).  These are 
solicitors like any other when practising in the Sheriff Court but because of their experience and 
expertise are entitled to appear before the High Court.  They are now termed solicitor advocates 
and are recognised as such in the legal aid legislation.  They are deemed to be “counsel” for legal 
aid purposes and are entitled to conduct cases in the High Court as counsel.  However, the legal 
aid regulations provide that a solicitor advocate is to be treated as counsel (in the words of the 
regulations) “when and only when he is exercising his right of audience…”. 

Solicitors, who are also solicitor advocates and are instructed as counsel in the High Court, 
regularly conduct solemn cases before a Sheriff and Jury in the Sheriff Court as solicitors. 

Relative Costs of Sheriff Court/High Court Proceedings  

In its submissions to the Finance Committee, which met on 4 November 2003 [11th Meeting, 
Session 2], it was observed by the Board that there is a potential for savings in the event of an 
increase in the Sheriff’s sentencing powers and the corresponding transfer of cases from the High 
Court to the Sheriff and Jury Court.  High Court cases are more expensive and the transfer of 
cases to the Sheriff Court is likely to result in savings to the Fund.  Although a substantial element 
in the higher costs of High Court proceedings compared to Sheriff Court solemn cases is the 
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involvement of counsel, that is by no means the sole or even the primary element.  Some Sheriff 
Court cases are conducted by counsel.   

Costs will be saved because of the greater efficiency of the Sheriff Court and the relative 
inefficiencies of the current High Court structure which prompted the review and are highlighted in 
Lord Bonomy’s Report.  Cases call several times during the course of a “sitting” and are frequently 
continued from sitting to sitting.  Each calling results in a payment to the instructing solicitor and 
counsel.  These adjournments can involve hearings simply to extend the statutory time limits.  
Counsel are paid for the day regardless of the length or purpose of the hearing.  The Sheriff Court 
already has a “First Diet”, the equivalent of the preliminary hearing to be introduced in the High 
Court.  The Sheriff Court does not, to the same extent, have the difficulties of lack of 
accommodation, availability of Judges etc. as does the High Court. Proceedings in the Sheriff 
Court will tend to start earlier and will finish due to the continued availability of the Sheriff as distinct 
from the High Court where the same Judge may not be available the following week.  Trials in the 
Sheriff Court even when counsel are involved do not take as long as trials in the High Court. 

It is the Scottish Legal Aid Board that has to pay the additional costs of all these hearings.  The 
potential for savings can be seen from the additional costs likely to be incurred simply by the 
introduction of the new mandatory preliminary hearing in the High Court.  

Accordingly an identical case in the High Court and the Sheriff Court can cost more in the High 
Court even where counsel is involved in both cases due to the way in which the proceedings are 
conducted in the respective courts. 

An extract from the appendices (relating to costs and savings) attached to the submissions to the 
Finance Committee are enclosed to the extent of the costing and assumptions relating to: 

• a mandatory preliminary hearing (costs); and  
• cases remitted from High Court to Sheriff Court (savings). 

 
Douglas Haggarty 
Scottish Legal Aid Board 
11 December 2003 
 
Enc. Extract from Appendices to submission to Finance Committee 

Guidelines for sanction of counsel  
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THE SCOTTISH LEGAL AID BOARD 
 

APPENDICES TO SUBMISSIONS TO FINANCE COMMITTEE (EXTRACTS) 
APPENDIX 1  
 

Costs 
 

Assumptions Total  £`000 

1.A mandatory preliminary hearing  
 
 

1 575,000 

 

Assumptions 
 
1. About one-third of cases currently have either a hearing on a minute of postponement or a 

preliminary diet.   It is understood that the mandatory Preliminary Hearing may be lengthier and 
could involve greater preparation.  We have therefore assumed that this will be an additional 
cost in 66% of cases and an increased cost in the remaining one-third of cases.  All the 
Board’s assumptions have been based on 1,667 high court cases during the year 2001/2002, 
taking into account the likely costs of solicitor’s and counsel’s time. 

 
 
APPENDIX 2  
 

Savings 
 

Assumptions Total  (£`000) 

1.Cases remitted from High Court 
to  
   Sheriff Court. 
 

1 1,000,000 
 
 

 

Assumptions 
 
1. High court cases are much more expensive than sheriff court cases.  The average cost of a 

High Court case includes the tranche of cases which are of a very high value.  We have 
assumed these will largely continue to be heard in the High Court. For the purposes of this 
costing exercise we have therefore taken the average cost of the High Court cases “pushed 
down” to be at the lower end of High Court cases, and deducted the average costs of a Sheriff 
Court solemn case. 

 
THE SCOTTISH LEGAL AID BOARD 

 
EMPLOYMENT OF COUNSEL IN CRIMINAL APPLICATIONS 

 
1. BACKGROUND 
 
Regulation 14 of the Criminal Legal Aid (Scotland) Regulations 1996 details the situations where 
the prior approval of the Board is required for the employment of senior and junior counsel.  The 
regulation does not lay down any criteria for approval.   

 
1.1 Cases where sanction is required  

 
The solicitor must apply to the Board for sanction  
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• where the proceedings are in the Judicial Committee of the Privy Council or the High Court and 
are not proceedings relating to a prosecution or conviction for murder, for the employment of 
senior counsel alone, of senior counsel with junior counsel, or of more than one junior counsel 

• where proceedings are in the sheriff court, whether under solemn or summary procedure, or in 
the district court.  If representation by counsel is sought in the district court, we will expect the 
solicitor to show that there are exceptional circumstances.   

 
1.2 Cases where sanction is not required 
 
In a few circumstances, the Board’s authority is not required –  
• in proceedings relating to a prosecution for murder, or conviction for murder where the person 

is already receiving criminal legal aid  
• to employ one junior counsel only, in proceedings before the Judicial Committee of the Privy 

Council or in the High Court (whether at first instance or an appeal). 
 
There is no equivalent in the criminal regulations to the provision in the civil regulations requiring 
sanction for the employment of counsel other than Scottish counsel.  However, the solicitor would 
still need to obtain sanction if the employment of non-Scottish counsel resulted in the availability of 
more than one senior etc. 

 
Where the Board’s prior approval is not required, the solicitor will still have to satisfy the 

Board at the accounts stage that employing counsel was reasonable in all the circumstances, 
having due regard to economy (the usual test for remuneration of counsel). 
 
2. PROCEDURE 
 
2.1 Information to be provided by the solicitor 
 
 Requests for sanction to employ counsel must be made on the form SANC/APP, as soon as 
possible once the need for counsel has been identified.  The solicitor should give us 

• full reasons why employment of counsel is necessary  
• a detailed explanation of the background and any complex, novel or unusual issues 
• details to show that the problem is beyond the competence of either a practising solicitor or 

junior counsel acting alone as appropriate. 
 

Requests for sanction for counsel must be supported by  

• a full explanation of the reasons to justify the employment of counsel 
• a copy of the indictment, petition, complaint or note of appeal, as appropriate – the solicitor 

should highlight or otherwise identify sections being relied on in the sanction request 
• a full, detailed explanation of the pertinent circumstances, rather than a mere list of abstract 

factors, or a broad reference to the proceedings being complex, difficult or novel.  
 

2.2 Identification of factors 
 
All the circumstances of the individual case must be considered.   
 
The solicitor must give us sufficient information to enable us to weigh up any factors present.  The 
existence of a factor or factors will not automatically trigger a grant of sanction (for example, the 
sheer volume of witnesses or productions may not, of itself, justify counsel but counsel might well 
be justified in a serious fraud case where the volume of evidence creates evidential complexity). 
 
Where the request is for the employment of senior counsel, the Board must be satisfied that 
relevant factors are present to an exceptional degree. 
 
Factors to be considered include –  
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• Where the volume of evidence renders a case complex, sanction for leading junior assisted by 
junior might be more appropriate than senior and junior.  On the other hand, a novel or 
significant issue of law might indicate the need for senior counsel. 

• In general, parity of representation will not, by itself, be sufficient basis for the employment of 
counsel.  However, it may tend to show the importance placed on the matter by the Crown and 
should be persuasive in the decision to allow counsel and at what level of seniority.   

• In a criminal case in the sheriff court, we will not generally sanction employment of counsel 
solely because of severity of sentence, but it will be taken into account where other factors are 
present.   

• Similarly, where a remit may be made to the High Court for sentence, this is not in itself 
sufficient reason to sanction the employment of counsel at any early stage.  It must be borne in 
mind that junior counsel can be employed without the need for Board approval in the High 
Court.  (Often, the only factor put forward is that the case might be remitted to the High Court 
for sentencing in the event of a finding of guilt.  This would rarely be sufficient to justify the 
employment of counsel for the conduct of the trial itself.) 

• Where a case is likely to require cross-examination of another solicitor practising in the same 
locality, or of a procurator fiscal, or a sheriff, or a court official, a request should be given 
sympathetic consideration. 

• A request for counsel simply because it will be necessary to lead the evidence of an expert 
witness would not normally be justified without reference to other salient circumstances. 

• From time to time, applications for sanction may refer to an individual solicitor’s circumstances.  
These could include any of the following.  

• The inability of the nominated solicitor to attend a diet personally due to personal, business or 
professional circumstances may justify the employment of counsel.  The circumstances would 
need to be exceptional and with no possibility that the case could be dealt with on an agency 
basis, or by adjournment.  A mere clash of dates would not normally justify the employment of 
counsel.   

• However, sympathetic consideration may be given to the use of counsel where, just before the 
diet, the solicitor has suddenly become ill, or a partner or key member of staff has died or 
become ill.  In that situation, the Board should be told what other arrangements the solicitor 
has attempted to put in place, and how the client may be prejudiced if s/he is not represented 
by either the nominated solicitor or by counsel. 

• Generally, solicitors should not take instructions for work they are not in a position to 
undertake.  However, the lack of availability of an experienced local bar in smaller, more rurally 
based courts may mean that solicitors may, from time to time, need to take on casework 
involving matters they are not familiar with and assistance might be needed to run the case.  In 
more populated areas where there is a wide range of solicitors’ firms, lack of experience would 
not be viewed as a supportive factor. 

 
2.3 Requests for senior counsel 
 
Many of the factors already detailed would apply to the employment of senior counsel as well as 
junior counsel.  In situations where a request for senior counsel is being made, you should consider 
whether 

• the case is the type where the court would normally expect to see representation by senior 
counsel 

• there are exceptional factors which show a need for the experience of senior counsel – these 
could relate to the consequences of the case for the individual or others likely to be affected by 
the decision and the gravity of the case 

• the law applicable to the case is particularly complex or there are issues to be raised which 
have not previously been raised before the court 

• a decision has previously been taken in a case with similar circumstances which does not 
support the case or there is difficult expert evidence to be led – cases in which previous case 
law may be distinguished or which will be pled before a full bench are examples of situations 
where senior counsel may be appropriate 

• the Crown has allocated the case to senior counsel or a law officer. 
 
2.4 Senior and junior counsel 

309



Justice 1 Committee, 2nd Report, 2004 (Session 2) - ANNEX D 

 

 
It may be appropriate to grant sanction for junior counsel to support senior in a case which is not 
only novel but also lengthy or involving substantial documentation.  Where senior counsel is 
instructed and insists on the availability of junior, this request should be considered persuasive but 
you should still form a balanced view in granting sanction for junior.  The request should be 
accompanied by sufficient information to identify the reasons why junior is needed and what their 
involvement would bring to the case. 
 
2.5 Solicitor advocates 
 
Regulation 2 of the Criminal Legal Aid (Scotland) (Fees) Regulations 1989 defines a solicitor 
advocate as a solicitor, whether instructed by another solicitor or not, “when and only when he is 
exercising his right of audience or acting in connection with the exercise of such a right …”.  It is 
not competent for the Board to sanction the employment of a solicitor advocate for a case in the 
sheriff court or district court, or to meet any charges for this. 
 
Where the proceedings are in the High Court and the Board has given approval for the employment 
of counsel (whether junior or senior), or where counsel may be employed without such approval, 
the nominated solicitor may, without reference to the Board, employ a solicitor advocate in place of 
counsel.  Because of the way the regulations have been framed, even where the nominated 
solicitor intends to instruct a solicitor advocate, any request to the Board should be for the 
employment of counsel rather than a solicitor advocate. 
 
2.6 Extent of counsel’s involvement 
 
Sanction for the employment of counsel can be requested, and granted, for various purposes short 
of conducting the case – for example, simply for an opinion or a consultation.  Where sanction is 
granted for counsel to conduct the proceedings, this includes consultations, notes etc at the 
discretion of counsel subject only to the scrutiny of the Accounts Division at the conclusion of the 
proceedings.   

 
2.7 Retrospective grants of sanction 
 
Where the Board approval is required, the solicitor must apply to us before counsel is employed.  
We may sanction employment of counsel retrospectively if we would have done so had prior 
approval been sought, but only if we consider there was special reason why prior approval was not 
applied for.  We do not regard oversight as a special reason.  If there has been a change of 
solicitor, it may be that counsel has been employed without sanction and that this may temporarily 
escape the notice of the incoming solicitor.  Although best practice would be for an incoming 
solicitor to check that sanction had been granted for counsel and expert witnesses, we might 
consider this a special reason.   
 
The provisions for retrospective authority do not apply where application for prior approval was 
made but was refused. 
 
Douglas Haggarty 
Scottish Legal Aid Board 
11 December 2003 
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Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 1 

10:16 
The Convener: Item 2 is consideration of the 

Criminal Procedure (Amendment) (Scotland) Bill. I 
refer members to the written submission from the 
Scottish Human Rights Centre and I welcome 
John Scott. I thank him for coming along and for 
his written submission, which has been very 
helpful. We will just go straight to questions. 

Margaret Mitchell (Central Scotland) (Con): 
Good morning. Your submission states forcibly 
that the 110-day rule—not the 80-day rule, as Lord 
Bonomy suggested—is the jewel in the crown of 
the justice system. Will you explain why? 

John Scott (Scottish Human Rights Centre): 
My concern is that this is the moment to look at 
things properly. The amount of time that is 
required to prepare for cases will expand to fit 
whatever amount of time is given. If 110 days is 
changed to 140 days or to two years, cases will 
take that long and there will still be applications to 
extend. As you will have seen from Lord Bonomy’s 
report, roughly the same number of applications 
for extension are received for cases that involve 
someone who is on bail, for which the time bar is 
12 months, as are received for cases that involve 
someone who is in custody, for which the time bar 
is 110 days. 

The main change that we would like—which 
would tie in with much of the other oral and written 
evidence that the committee has received—relates 
to early disclosure and preparation. At the 
moment, the Crown prepares fully, after which the 
defence prepares. There are definite limits to the 
amount of work that the defence can do before the 
Crown issues the provisional list of witnesses, and 
to what the defence can do before the indictment 
is issued. If the defence could prepare at the same 
time as the Crown, it should also be ready at 
roughly the 80-day mark. 

The concern is that, if the 110-day rule is 
changed now, it will never come back. The Crown 
has worked well with the 110-day rule. Some 
cases have ended up disappearing because 
charges had to be dropped, but the Crown was not 
lobbying hard for a change to the 110-day rule 
prior to the Bonomy inquiry. Procurators fiscal and 
advocate deputes to whom I have spoken are 
aware of the requirements and have complied with 
them because they have had to. If the rule is 
changed, they will not comply because they will no 
longer be required to do so. 

Margaret Mitchell: Should we allow co-
operation and early disclosure to work through and 
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be given time to bed in, rather than go straight to 
saying that the whole system should be changed 
because the rule does not work in some cases? 

John Scott: Absolutely. The committee has 
received some evidence about how cases are 
prepared and about the precognition process. 
Precognition is a process that the Crown 
undertakes, but the defence also undertakes it. In 
a case in which there are, for example, 30 
witnesses, I may wish to have only 10 of the 
witnesses precognosced. They might be eye-
witnesses or the complainer in the case. However, 
there might be 20 police officers who are speaking 
to procedural matters. Currently, we get their 
details—sometimes in a provisional list of 
witnesses, but sometimes as late as the 
indictment—and all that they do is read from their 
notebook a statement that they gave to the Crown 
earlier. That is a time-consuming and expensive 
process. 

The bulk of the legal aid bill for solemn work by 
solicitors is for preparation. That is another reason 
why legal aid rates for solemn work should also be 
examined. From the defence’s point of view, 
precognition is important for two reasons. First, it 
enables the defence to check things. In many 
cases, the defence will not know, without 
precognoscing witnesses, on what areas it should 
cross-examine. The other reason is that 
precognition is where the money is made, 
because court rates are so poor and have not 
been changed for more than 10 years. The legal 
aid rate for defending someone in a sheriff and 
jury trial is £54 an hour—the rate has not changed 
for more than 10 years and there is no way of 
increasing that for sheriff and jury work. The 
suggestion now is that cases with sentences of up 
to five years should come to the sheriff court with 
no increase in that rate—obviously there is nothing 
in the bill about that, so although discussion is 
proposed it will not happen quickly enough. 

Margaret Mitchell: That issue was certainly 
mentioned in Lord Bonomy’s report, but it was not 
picked up in the bill. 

John Scott: Yes. 

Michael Matheson (Central Scotland) (SNP): 
Is it your view that the 110-day rule should not be 
changed? 

John Scott: Yes. 

Michael Matheson: Your submission refers to 
the change to the 110-day rule. It states: 

“It is an erosion of principle for the sake of practice. If 
there is an adjournment culture will an extra 30 days really 
change it?” 

What could be changed in order to address that 
culture? 

John Scott: That brings us back to the point 
that I made about early disclosure. If the Crown 
were to give us a provisional list of witnesses 
within a couple of weeks of the person’s appearing 
on petition, that would be something that does not 
currently happen. We do not get a provisional list 
of witnesses in a significant number of cases. The 
only notice that we get of who the witnesses will 
be is on the indictment, after which we have a 
month to prepare for something that the Crown 
has been preparing for for the best part of three 
months. Such a change would be very significant 
because we would be preparing at the same time 
as the Crown and should therefore be ready—as 
the Crown very often is—to go to trial within 110 
days. 

The main point is that in 2001, when Lord 
Bonomy considered the issue, only about 25 per 
cent of cases required an extension of the 110 
days. We seem to be abandoning the 110-day rule 
for the sake of a quarter of cases. 

I have been appearing in the High Court for two 
and a half years and most of the custody cases 
that I have had have gone to trial within 110 days. 
Once people are on bail, the issue tends to cause 
the court less of a problem, because if there is an 
adjournment we are not talking about a person 
staying in custody for excessive time. It seems to 
me that there is in custody cases less of a 
problem, and it seems to me to be mad to 
abandon—for the sake of the 25 per cent of cases 
that do not go ahead—a rule that has worked well 
and which has the beneficial effect of ensuring that 
most trials go ahead within 110-days. 

Michael Matheson: In your experience, what is 
the main reason why information is not disclosed 
by the Crown to the defence at an early stage? 

John Scott: There are several reasons. The 
Crown likes to ensure that it knows exactly what 
witnesses will say before it even tells us that the 
witnesses exist; there is, to an extent, a culture of 
mistrust. Provisional lists of witnesses are 
released to the defence on the strict 
understanding that the accused is not given 
access to them, which is something that no 
responsible solicitor would ever do. However, 
there is still a feeling that the Crown does not want 
to tell us too soon what its case is in case it 
somehow prejudices the case, or we find out at an 
early stage that there are questions that we should 
be asking. That is part of the explanation. 

Another part of the explanation relates to 
resources. The police and forensic services are 
under incredible pressure, so the reports that are 
needed from outside bodies often do not come to 
the Crown until very late. Therefore, it is not 
necessarily always a case of the Crown hiding 
things from us or keeping things from us until the 
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point when it has to tell us—it may be that the 
Crown does not have the information. 

I do not think that all the changes that the Crown 
Office review thought were necessary have yet 
filtered through. I was in a trial recently in which it 
turned out that there was fingerprint evidence to 
link my client to the locus. Her defence was one of 
alibi, and it came out that there was fingerprint 
evidence only during my cross-examination of a 
police officer in the case. Even the advocate 
depute who was in court did not know about it. 

There is still a lack of co-ordination at the Crown 
end. Agencies for which the Crown is responsible 
either do not pass the Crown information at all or 
do not do so in time. That has the knock-on effect 
that such information does not get to the defence 
until much later, and if it is the kind of evidence 
that takes longer for the Crown to prepare, the 
defence would need to get sanction from the 
Scottish Legal Aid Board to get someone separate 
to have another look at it, especially if it is expert 
evidence. 

There is a great deal of scope for disagreement 
among experts, as the committee is probably 
aware. It is not simply a matter of somebody’s 
being able to find an expert to back them up if they 
have the money—although there is a feeling of 
that about the system. There are new areas on 
which the experts themselves cannot agree, but 
on which we expect juries to make their minds up 
on a balance of expert-opinion evidence. 

There is a combination of things, but there 
seems to me to be no good reason why the 
defence cannot get a list of witnesses at the same 
time as the Crown, start to work its way through 
that list and agree at an early stage who are the 
formal witnesses so that the defence does not 
send someone out to take a statement from a 
police officer late at night—or whenever his shift 
allows—to the effect that he detained someone or 
that he ran the identification parade. If the defence 
can get a copy of the statement sufficiently early, it 
can say that there is no need to take, no point in 
taking, or no justification for taking a separate 
statement from that witness. 

The Convener: I will ask you about your 
position on the 110-day rule, which is that you 
want to preserve it. How would the system work? 
Would you argue against moving to a fixed trial 
date system? Without the 30-day period that is 
provided for in the bill, which is when the 
preliminary hearing would take place and there 
would be an opportunity to fix a trial date, how 
would the system work? 

John Scott: We could try, although it would be 
difficult, to have a preliminary hearing at, or shortly 
after, the 80-day stage. That would be quite tight 
but— 

The Convener: So when would the indictment 
have to be served? 

John Scott: At the moment, an indictment has 
to be served with 29 days’ notice, so it would have 
to be served at about the 70-day stage. 

The Convener: Will you talk me through what it 
would mean for the Crown if it had to serve the 
indictment at the 50 or 60-day stage? 

John Scott: The Crown would probably have to 
serve the indictment at about the 60-day stage, 
which is probably unrealistic. 

The Convener: In your submission, you 
acknowledge that we are dealing with more 
serious crime. The Crown’s position is that cases 
are getting more complex. It is not asking for more 
time—it will accept the limitations—but it 
acknowledges that crime is getting more serious 
and more difficult. Is it realistic to expect the 
Crown to serve an indictment at 50 days or 49 
days? 

John Scott: It might not be. I like the idea of the 
preliminary hearings; the package of measures 
that includes them is also attractive. The 
preliminary hearing could perhaps take place at 
the 90-day stage—I have not thought specifically 
about that. 

I am anxious not to lose the 110-day rule, 
because it gives us a focus and trials happen at an 
earlier stage, which is to everyone’s advantage—
victims, witnesses and the accused. At the 
moment, the Crown is generally supposed to be 
ready at the 80-day stage. It has to be: it has to 
serve the indictment then, so it must be sufficiently 
prepared at that point—so perhaps we could have 
the preliminary hearing within 10 days of that 
point. That would work if the defence had been 
preparing at the same time as the Crown, but it 
would not work if the first that the defence got to 
hear about things was when the indictment was 
served. I cannot emphasise enough how 
fundamental a shift the defence’s being allowed to 
prepare at the same time as the Crown would be. 
It never happens at the moment. 

The Convener: That point is acknowledged. 
You made an important point about the defence 
not being able to get on with a case until 
everything is disclosed. Almost every witness has 
said that early disclosure is the key, but as there 
are no sanctions—the bill does not address how 
we could force early disclosure—how could we 
bring that change about? 

John Scott: As Lord Bonomy said, the aim is a 
culture change. Whatever might be suggested 
elsewhere, the system has many people who are 
trying to do their best to deal with cases as quickly 
as possible. There are several reasons why that 
does not happen; many or all of them are covered 
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in Lord Bonomy’s report, “Improving Practice: the 
2002 Review of the Practices and Procedure of 
the High Court of Justiciary”. 

If we kept the 110-day rule and had a 
preliminary hearing, with early disclosure and 
earlier preparation by the defence, all those 
measures would be sufficiently new and different 
to allow people to show what they try to show at 
the moment, which is the desire and willingness to 
deal with matters as quickly as possible and in the 
best interests of the public in the case of the 
Crown, or the accused in the case of the defence. 

10:30 
The Convener: What does the adjournment 

culture to which everyone refers mean for those 
who are held in custody and whose trials are 
constantly being continued? The 110-day rule 
applies to the trial start date. When a trial is 
constantly adjourned, what additional time does an 
accused person spend in custody? 

John Scott: Judges are fairly keen to ensure 
that the 110-day period is not extended, other than 
when that is absolutely necessary and no fault on 
the Crown’s part is involved. In the first instance, 
an extension of 30 days would normally be given. 
Obviously, that does not apply to exceptional 
cases such as that in Camp Zeist, which was in a 
category of its own. Extensions for any great 
length of time are not given. 

The Convener: Do you acknowledge that if a 
trial is constantly adjourned, the accused remains 
in custody during the adjournment? 

John Scott: Yes. I do not enjoy going to tell a 
client that I must ask for an adjournment, because 
it means that they will have to stay in custody. As 
the committee has heard from other witnesses and 
read in other evidence, often the reason why I 
must ask for an adjournment is that I have 
received something late from the Crown. That 
might be the Crown’s fault, or the Crown might not 
have received that information until a late stage. 
No client wants to stay in custody any longer than 
necessary. The prisoners who gave evidence to 
Lord Bonomy were all keen for the 110-day rule to 
be preserved. 

Margaret Mitchell: When a case’s complexity is 
the reason why extra time is needed, what sort of 
complexity are we talking about? Does it involve 
forensic material not turning up, resource 
questions or complex evidence? For example, if 
more forensic scientists were available to do work, 
would that speed up the system, or does the 
process cause the delay? 

John Scott: If more forensic scientists were 
available, that would probably speed up the 
process. The complexities that we are talking 

about tend to relate to forensic or other scientific 
evidence. The cases that I have in mind, which I 
have seen adjourned numerous times—
sometimes even well beyond the year stage for 
someone who is on bail—involve the death of a 
child, because huge disagreements about that 
continue in the medical profession, so the defence 
can say legitimately that there is so much 
difference of opinion that it needs to spend a bit 
more time on the matter. The defence often goes 
to other countries to try to find suitable experts to 
debate issues with the Crown experts. 

A murder trial can be simple. The most serious 
case can be not much more complicated than the 
sort of trial that might take place at the district 
court or the sheriff court, although it involves the 
tragic consequence that someone died. The fact 
that a case takes place in the High Court does not 
mean that it is complicated, but sensitive issues 
are often involved. Child witnesses may give 
evidence in sex offence cases, so further inquiries 
might be needed into the background of someone 
who had been in care, which would mean that the 
court might need to be approached for access to 
medical records, school records and that sort of 
thing. 

Most so-called Anderson appeals, which are 
based on defective representation by a solicitor, 
an advocate or a solicitor advocate, have related 
to sex offence cases, so all members of the legal 
profession are especially aware of the need to 
exhaust all avenues of inquiry in such cases. If a 
client says something, no matter how ridiculous it 
might seem, the defence must do everything 
possible to ensure that the matter is investigated 
properly or else the client may, if convicted, argue 
subsequently in the appeal court that the 
conviction be quashed because something had 
not been done. The appeal court might say that 
although the person had maintained the point all 
along, the defence had not investigated the matter 
and so had not done its job properly, which meant 
that the person had not had a fair trial and the 
conviction may be quashed. That would have 
unsatisfactory consequences for everyone 
involved in the case. 

Most cases are not terribly complicated. A case 
may involve many witnesses and medical 
evidence, but that does not necessarily mean that 
it is complicated. The majority of cases in the High 
Court are not genuinely complicated. 

Margaret Smith (Edinburgh West) (LD): You 
touched on disclosure and the fact that a change 
of culture is required. Given that disclosure is 
central to the aims of the bill, should the meaning 
of disclosure be explicit in the bill or would that 
lead to more problems? Is it better that we allow 
greater flexibility in order to enhance the cultural 
change, or that the meaning of disclosure be 
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explicit in the bill? Early contact may mean 
different things to different people—it is subjective. 

John Scott: The meaning of disclosure should 
be made clear in the bill. For example, the bill 
should say that the Crown must provide a 
provisional list of witnesses to the defence within a 
fortnight of a person’s appearance on petition, 
unless the Crown can give good reason why that 
should not happen. In some cases, particular 
sensitivities may make a delay perfectly 
reasonable, but the Crown should be required to 
justify the delay. The bill should include a 
presumption in favour of disclosure, so that the 
Crown must disclose evidence as soon as it 
receives it, rather than sit on it until the indictment 
is served, which often happens at present and 
causes many problems. The Crown sometimes 
receives late evidence, but when it has evidence, 
it should disclose it immediately. 

If disclosure is not put in the bill, the flexibility will 
result in people saying that they intended to 
disclose information but did not get round to it, or 
that they thought that somebody else was going to 
do so. If the bill states the action that must be 
taken unless there is good reason for not doing so, 
that is what will happen. I do not entirely trust the 
notion that the culture will change simply because 
of the other measures in the bill. Early disclosure 
is not mentioned in the bill, but it is the key to the 
process. 

Margaret Smith: Are you saying that the Crown 
should disclose information fully and that it should 
not be up to the Crown to decide which 
information to give to the defence, which would 
mean that the defence could build its case on that, 
rather than on what the prosecution decides to 
pass on? 

John Scott: The Crown will still need to have 
discretion. For example, during police 
investigations into a sex offence, various people 
on the sex offenders register may be investigated 
and excluded from inquiries after swabs have 
been checked against their DNA samples on the 
record. It is not necessary for the defence to have 
such information. However, there should be a 
presumption in favour of disclosure to the defence 
of most of the material that comes to the Crown. 
Certainly, any fingerprint or other forensic 
evidence should be disclosed. At present, such 
evidence does not always come to the defence. 
For example, I do not always receive reports that 
say that no DNA or blood was found, even though 
that might be important to the case. Such reports 
should not be left lying in Crown papers and I 
should not have to ask for them, which sometimes 
happens. 

There must be a presumption in favour of 
disclosure, with the Crown being able not to 
disclose when that is justified. In England, there 

has occasionally been so much disclosure that 
there is a roomful of documents, which is worse 
than having no information because the defence is 
lost in a sea of irrelevant information. 

Margaret Smith: The irrelevant information can 
be used to cover up the relevant information. 

John Scott: Yes. 

Margaret Smith: Your submission refers to the 
importance of 
“early contact and co-operation between Crown and 
defence.” 

In fact, that is the key to the matter. What practical 
form should such contact take? What is your view 
of managed meetings? What can be done prior to 
preliminary hearings? What issues should 
preliminary hearings throw up? 

John Scott: If possible, managed meetings 
should be face-to-face meetings. I have found that 
trying to resolve issues over the phone or by e-
mail does not really work. If I am appearing as a 
solicitor advocate in a High Court case, issues will 
not be resolved until I speak to the advocate 
depute who will be involved in the trial, which often 
does not happen until a week before the trial or 
sometimes until the start of the sitting. Things 
have certainly been improving and Crown Office 
practice now is for the advocate depute who is 
dealing with a case to phone the week before the 
sitting to speak to the person who is dealing with 
the case. However, by that stage, it is late and 
witnesses have been cited. 

As far as possible, there should be a face-to-
face meeting between the parties who will deal 
with a case. That is important because, if a person 
steps in for the day for a preliminary hearing or a 
managed meeting but someone else will be 
involved in the trial, it will probably be found that 
there will not be agreement. That person will not 
want to tie the hands of someone else further 
down the line, which can happen where there is a 
change of counsel during a case. Often, a person 
will have their own idea of their professional 
responsibility and so cannot be bound by an 
agreement that someone else has made, because 
they must answer for matters eventually. They are 
professional advisers and must do the job as best 
they think they can. 

It will be difficult to arrange a managed meeting 
prior to a preliminary hearing between the two 
people who will deal with a case. The Crown 
seemed to anticipate that it would not necessarily 
be the advocate depute who would be involved in 
the trial who would attend the meeting or the 
preliminary hearing, but that person should do so 
as far as possible. That is less of a problem from 
the Crown’s point of view, because one advocate 
depute can tie the hands of another, but one 
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defence counsel cannot effectively tie the hands of 
another defence counsel. 

There should be face-to-face meetings and 
continuity of representation for the accused, 
although that entails difficulties that Lord Bonomy 
identified. The best QCs and the best solicitor 
advocates are involved in trials all the time and are 
in demand because they are good at what they do. 
It will be difficult to arrange for them to be released 
a few weeks before a trial for a preliminary hearing 
and for them to take on cases in which they will 
potentially run the risk of days in their diary 
opening up because trials do not go ahead, even 
under the new system. That is the point at which it 
is hoped that the Scottish Legal Aid Board will 
come in, with help from the Executive. The 
Executive must consider payment for such cases, 
because they are not as well rewarded, compared 
with other cases that are dealt with in our highest 
court. There is a strong tendency for people to 
juggle cases. 

Margaret Smith: They will not be able to do that 
so much because of fixed dates. 

John Scott: Indeed. If the advocate does not 
turn up, he or she will be responsible for that; it 
would be supposed that they would have been at 
the preliminary hearing and stated that they had 
checked their diary and were free on the day in 
question. 

The appeal court has recently made changes: 
there are preliminary hearings at which the person 
who is undertaking the appeal is supposed to be 
present to explain the state of preparation. If a 
different person is present, as long as the person 
who turns up to conduct the appeal does not come 
in and say that they are not ready because they 
have just taken on the case, the appeal court will 
live with a change of personnel. Continuity is 
important. The main point is that any change of 
personnel should not cause unnecessary 
disruption or adjournments. 

Margaret Smith: I have a final question. Do you 
favour advanced disclosure of lines of defence? 

John Scott: No more than exists at the 
moment. The suggestion in Lord Bonomy’s report 
of a confidential note prepared by the defence 
seems pointless, with respect. If neither the Crown 
nor the court can see it, what purpose does it 
serve? The person who is preparing the defence 
will, presumably, have drafted the note and will 
therefore know all its contents. I do not see the 
point in that.  

Such disclosure as is required at the moment, 
such as intimating special defences and, in sexual 
offences, lodging an application to the court on the 
line of questioning, already goes too far because 
an entire line of cross-examination can be 
revealed to the Crown beforehand and will be 

checked with the witness. That is certainly fair to 
the witness, but it might result in tailored evidence. 
I would be against any further disclosure for fear of 
the same sort of thing happening. Witnesses 
should not know what the defence is going to be, 
so that the jury can see their spontaneous 
reaction. If they are told, they can tailor their 
evidence. 

10:45 
Michael Matheson: Earlier, you said that 

disclosure from the Crown should be dealt with in 
the bill and you gave an example of a provisional 
list of witnesses being available at an early stage, 
unless someone should not be on it for a good 
reason. What might a good reason be? Who 
would decide whether there was a good reason for 
them not to be included on the list? 

John Scott: A good reason might be if the 
Crown was toying with the idea of using a co-
accused as a witness. I would not expect the 
Crown, two weeks after the person had appeared 
on petition, to have made a decision as to whether 
the co-accused was going to stay as a co-accused 
on the indictment or was going to be used as a 
witness. The decision would require to be made by 
the Crown but the defence should be able to test it 
with the court. Ultimately, the decision on whether 
something should be disclosed should be for the 
court. 

Marlyn Glen (North East Scotland) (Lab): I 
would like to ask about the proposed extension of 
the powers of the sheriff in solemn procedures, 
about which you express concern in your written 
submission. Could you comment on that? Do you 
have a view on what types of case should be 
allocated to the sheriff and what types should not? 

John Scott: My general concern relates to the 
fact that the McInnes report, which is a 
fundamental review of the summary justice 
system, has not come out yet. One of the 
possibilities that I understand is being considered 
by McInnes is the scrapping of district courts, 
which would result in more cases being handled 
by the sheriff courts, particularly those in Glasgow 
and Edinburgh. If a significant percentage of High 
Court cases were dumped on—or, to use a less 
emotive term, transferred to—busy sheriff courts 
without any thought of how they would be dealt 
with alongside the possible increase in sheriff 
court work as a result of the scrapping of district 
courts, I do not think that Glasgow and Edinburgh 
sheriff courts could cope. I know that concerns 
were expressed by sheriffs principal when Lord 
Bonomy investigated the matter.  

We should also take account of the fact that a 
number of experienced sheriffs will be part-time 
High Court judges. They are exactly the kind of 
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sheriffs whom we would have wanted to handle 
cases if an increase in sentences from three years 
to five years were available to the sheriff courts. At 
the moment, there are some sheriffs who do not 
have sufficient experience to cope with that 
increase. I would not be happy with certain 
sheriffs, even full-time ones, dealing with cases 
involving sentences of up to five years, as they do 
not have the experience. Having the appeal court 
as a safety net to deal with excessive sentences is 
not as good as getting it right first time. As I said 
earlier, murder cases are often similar to sheriff 
court or district court cases that involve deaths. At 
the risk of sounding patronising, the majority of 
sheriffs would be easily able to cope with handing 
out sentences in relation to cases involving drugs, 
assault, assault and robbery and so on, as they 
are the sorts of case they are used to dealing with.  

At the moment, a case would be heard in the 
High Court if the injuries were worse, if the value 
of the drugs were higher or if the category of the 
drugs were such that the matter might be 
considered to be appropriate for the High Court. 
Such cases can be accommodated in the sheriff 
court as far as the breadth of experience and 
ability required of sheriffs is concerned, but they 
cannot be accommodated as far as the number of 
cases coming in is concerned. The timing of the 
changes has not been thought through. The sheriff 
courts will struggle from the spring of next year.  

There are occasions when the sheriff courts 
struggle to cope with their existing level of 
business. There are seven jury courts in Glasgow 
and three in Edinburgh. In Edinburgh, we have 
occasionally had to ask for other courts to be used 
as jury courts, and we run into difficulties with the 
availability of sheriffs and fiscals and of the sheriff 
clerks who are needed to run the courts. Not every 
sheriff clerk is trained to run a sheriff and jury 
court. A number of people in the process need to 
be up to speed to be able to cope with the 
changes. It would be short-sighted for the 
measures to be introduced in the spring of next 
year without taking into account the McInnes 
report and the potential need for a greater number 
of staff and an even greater need for facilities and 
courtrooms.  

Bill Butler (Glasgow Anniesland) (Lab): The 
bill proposes a general power for the High Court to 
proceed to try an accused in his or her absence. 
Do you have a view on that? Is such a proposal 
compatible with the accused’s right to a fair trial? 

John Scott: It could be compatible, but I am 
very uncomfortable about the proposal, as I think 
are most of the witnesses who have already given 
evidence. There have been challenges in the 
European Court of Human Rights in cases where 
people have been tried, convicted and sentenced 
in their absence. Some of those challenges have 

been successful, for example when someone did 
not have legal representation. The bill team and its 
legal advisers had a look at the relevant European 
cases. The fact that representation is present 
takes care of one of the possible criticisms, 
although we have to be sure that the person 
knows about the trial and that the state—the 
Crown—has done everything it reasonably could 
have done to take care of the matter.  

Even with all the safeguards that the bill 
contains, it would still be possible for an arrested 
person to come along and say that they did not get 
a fair trial, to say what their defence was and who 
their defence witnesses were, none of which 
would have been covered during the trial. That 
person would be likely to challenge their 
conviction, as happened in the case of R v Jones 
in England. The accused might say that they want 
the court to hear the evidence it did not hear and 
then decide on the safety of the conviction. There 
would then be a possibility of the conviction being 
quashed, and a further trial. That would inevitably 
cause some trauma to the witnesses. I read some 
of the evidence the committee has heard over the 
past two weeks and noted that, hopefully, it will get 
some help finding out the number of cases when 
that happens.  

I do not think that there is a huge problem. In 
fact, it is surprising that people so readily submit 
themselves to the process when they have the 
opportunity to do something else: to try to 
disappear. Most of my clients are not people who 
you would have to look abroad for: most of them 
would be found, for example, at the chemist’s 
where they normally go. One of my clients who 
escaped from Saughton was found in his bed at 
home. Most of them will not be criminal 
masterminds who go to South America. I would be 
surprised if there was a significant problem 
although, when it happens, it causes huge 
disruption, incurs an enormous amount of expense 
and creates considerable trouble for witnesses.  

Bill Butler: What you have just said is broadly 
similar to the written evidence that we received 
from the Sheriffs Association. You said that, in 
certain circumstances, a trial in absence of the 
accused could be compatible with their right to a 
fair trial. Could you elucidate on that? 

John Scott: I can give you an example.  

In the summer, Michael McKevitt was 
prosecuted in the Special Criminal Court in Dublin 
for membership of the Real Irish Republican Army 
and for orchestrating terrorist activities. During the 
trial, he sacked his legal team. He then stayed in 
the cells and was given the opportunity to come up 
to court, first to hear what the prosecution was 
going to say and then to address the court. There 
was no jury, because it was a special criminal 
court. He refused. Inevitably, he will claim that he 
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did not get a fair trial and appeal, but he will not be 
able to claim that he did not get a fair trial because 
the trial took place in his absence: he was in the 
building, he sacked his legal team and he was 
given—but declined—the opportunity to turn up at 
court. 

If the accused had given evidence and the 
defence evidence had been led, but the accused 
then disappeared, it would be difficult for the 
accused to argue that the court did not have all the 
information it needed. After the accused has given 
evidence and the defence evidence has been 
heard, the presence of the accused is no longer 
really necessary. 

Bill Butler: With the exception of those singular 
examples, would you still be uncomfortable with 
trials in the absence of the accused? 

John Scott: I would be extremely uncomfortable 
with them because I have never been able—try as 
I might—to work out what every client will say and 
what their defence will be. Most of the time they 
say exactly what I expect them to say, but there 
are always cases where a client takes me 
completely by surprise. I have been in situations 
where a client has said, “No, that is completely 
wrong and I have a witness who can back me up” 
and where that information turns out to be correct, 
or at least is accepted by the court. 

Trying someone in their absence would store up 
trouble for the future, for the sake of the supposed 
certainty of achieving a conviction against them. If 
a person who had been convicted in their absence 
were arrested, there would be a host of problems 
for the appeal court to try to unpick. In the case in 
England in which the Court of Appeal said that the 
conviction was okay, when the person turned up 
after their conviction, they did not complain that 
they had not known about the trial or that they had 
had a reasonable excuse for failing to attend it, 
and they did not try to introduce fresh evidence. 
Had they done so, the Court of Appeal’s decision 
might have been different. 

The idea that someone could waive their right to 
a trial in their presence also causes problems for 
judges in England—or for a couple of them, 
anyway—and for the European Court of Human 
Rights. It cannot be deduced from the fact that 
someone has not turned up at their trial that that 
person has waived their right to a trial in their 
presence. 

I would hate to be a solicitor or a solicitor 
advocate in a situation in which the court said that 
I should put forward someone’s defence in their 
absence—I think that the Law Society of Scotland 
has provided good evidence about that. If I had 
never met the client, I would not want to take on 
the case and even if I had met the client, I would 
have difficulties. Things often turn up during the 

course of evidence, so I meet clients to check on 
the situation before and after the day’s evidence 
has been taken. Often, important information is 
presented at that stage. 

I do not know how many people are on the Law 
Society of Scotland’s list of people who provide 
representation in sexual offence cases, where the 
court has the power to say that the accused must 
have legal representation, but I would be surprised 
if there was a huge queue of volunteers for that 
sort of work. 

To require legal representatives to retain a duty 
to a client who has disappeared is to put an 
impossible burden on them, which is not fair. No 
one can make me take on such a case, so I will 
not do so. 

Bill Butler: Thank you, Mr Scott. That is very 
clear. 

Michael Matheson: The Sheriffs Association 
expressed a further concern about trials in the 
absence of the accused, saying that there is a 
danger that show trials might take place in cases 
in which the accused has left the jurisdiction of the 
court and gone to South Africa or South America, 
for example. Do you concur with that view? The 
Sheriffs Association also stated that such trials 
have been 
“actively disapproved of in recent European Court 
decisions.” 

Do you have any knowledge about that? 

It has also been suggested that complications 
could arise in relation to extradition treaties. A 
European Union member state might disapprove 
of the fact that someone who is in its jurisdiction 
had been tried in their absence in another member 
state and might refuse to extradite the person. 

John Scott: I agree entirely with what the 
Sheriffs Association said about the danger of show 
trials. Before Saddam Hussein was captured, 
there was talk about putting him on trial. I think 
that in France, after a plane was bombed, a trial 
took place in the absence of the accused that led 
to a conviction; however, in the French system 
there remained the possibility that there could be a 
fresh trial if the person was ever arrested—I did 
not see the point of that. 

A high-profile case in which someone left the 
jurisdiction of the court would put the Government 
and the prosecution under pressure to act, so the 
Crown might not be terribly keen to have such a 
situation thrust upon it. 

Earlier, I should have mentioned Lord Rodger 
and the Jones decision in England. In Scotland, 
you still have dock identification so, in many trials, 
unless the witness knows the person, you will not 
be able to have the trial. A trial in absence would 
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certainly be to the advantage of an accused 
person, because when the witness is asked to 
have a look around the court to see whether they 
can see the person, it will be that bit more difficult. 

11:00 
The Convener: You said that you are opposed 

to people having to disclose their line of defence. 
My understanding is that Lord Bonomy envisaged 
that if there were a private and confidential note on 
the general line of defence, such as a note saying 
that the defence intended to challenge fingerprint 
evidence, and the defence then asked for an 
adjournment in order to challenge that fingerprint 
evidence, the note would allow the judge to 
consider refusing to adjourn. A central theme of 
the Bonomy report was a reduction in the number 
of adjournments. Would your view be different if 
that was the reason behind a refusal? 

John Scott: From what I read in Lord Bonomy’s 
report, I am not sure how the judge would know 
what was in the note. How would he know your 
position on fingerprint evidence? If you turn up and 
say, “I need an adjournment because I want to 
look into the fingerprint evidence,” then, unless 
you hand over the note to the judge—a note that 
you have prepared for yourself—so that he can 
use it against you, he is never going to know about 
it. 

The issue of cutting down on unnecessary 
attendance by witnesses would be addressed by 
other measures, such as discussion of meetings, 
agreement of evidence and management at 
preliminary hearings. If, on my first contact with 
the Crown, I hear that there is fingerprint evidence, 
I would want to know what it was, to have the 
opportunity to look at it, and, if necessary—after 
consultation with my client—to have it checked 
separately. I do not imagine that many people 
would put something in a confidential note that 
would allow the court to say at a later stage, “Hang 
on, you’ve not been doing things right.” I cannot 
think of circumstances in which that note would be 
revealed to anyone. I do not know who would get 
access to it. I mean, if I have it in my pocket— 

The Convener: I think that Lord Bonomy 
envisaged that it would be a private and 
confidential note to the judge. 

John Scott: To the judge? 

The Convener: Yes, a private and confidential 
note that only the judge would see, so that, if 
someone asked for an adjournment on spurious 
grounds, the judge would know. It would be part of 
the package of measures to reduce the number of 
adjournments. 

John Scott: I do not think that the judge should 
be involved in that at all. That is the kind of thing 

that would be covered in discussions between the 
Crown and the defence. If I stood up and said, “I 
need an adjournment because I want the 
fingerprint evidence looked into,” the advocate 
depute could stand up and say, “Well, he was just 
talking to me about the fingerprint evidence the 
other week and he said that everything was okay, 
so I’m a bit puzzled about why he’s now saying 
that he needs an adjournment.” The situation 
could be covered that way, between the Crown 
and the defence. I do not think that the judge 
should be involved. 

A judge can find out during a trial whether 
someone has previous convictions, whereas the 
jury is not allowed to. However, I would not be 
happy about the judge knowing any more about 
the defence than he does at the moment. A judge 
has the power to intervene to clarify things and 
there might be temptations in certain situations. 
Appeals have succeeded because a judge has 
said something about how unfortunate a person 
appears to be. That could perhaps even happen 
more. 

The Convener: Thank you for coming along and 
answering all our questions this morning; it has 
been a valuable session. 

We now welcome our second witness, Professor 
Peter Duff from the University of Aberdeen. I refer 
members to Professor Duff’s written submission. 
We will move straight to questions. 

Marlyn Glen: Good morning, Professor. 

Professor Peter Duff (University of 
Aberdeen): Good morning. 

Marlyn Glen: Will you briefly outline the main 
findings of your research into intermediate diets, 
first diets and the agreement of evidence in the 
sheriff courts? 

Professor Duff: Most work has involved 
summary procedure, for which intermediate diets 
were made compulsory in 1996. However, we did 
consider two sheriff solemn courts where the 
procedure is more or less the same as in the High 
Court. First diets were made mandatory in those 
sheriff courts but not in the High Court. 

The main findings were that a substantial 
number—between one quarter and one third—of 
first diets resulted in the accused pleading guilty, 
which then cut down on the number of cases 
going to trial. There were also a large number of 
cases where, at the first diet, it was clear that 
there would be problems with the original trial diet. 
The trial diet could be adjourned at that stage, 
rather than on the morning of the trial, by which 
time all the witnesses would be present and 
considerable inconvenience would be caused. 

The overall message of the research on 
summary and solemn procedure was that, if 
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managed correctly, the preliminary or pre-trial 
hearing is quite successful in getting rid of quite a 
lot of cases at an early stage, either because of a 
guilty plea or, less commonly, because the 
prosecution abandoned the case. It is also 
reasonably successful at enabling problems with 
the timing of the trial to be anticipated and 
enabling adjustments to be made. 

In the solemn cases, when more witnesses tend 
to be involved than are involved in summary 
cases, the main beneficiaries in the sheriff solemn 
courts were witnesses. The procedure is slightly 
different in the sheriff court than in the High Court 
at present in that there is an initial hearing and 
then, if the accused pleads not guilty, a first diet 
and a trial diet are set. If the accused pleads not 
guilty at the time of the pleading diet, all the 
witnesses are cited. If there is a plea, or the trial is 
going to be adjourned at the preliminary diet, 
witnesses can be countermanded and will not turn 
up on the day of the trial to find that no trial is 
going ahead because the accused pleads guilty on 
the morning of the trial or some other problem 
arises, causing the trial to be adjourned. 

We considered only 150 solemn cases in 
Aberdeen and Glasgow, making 300 in total. For 
those cases, there were more than 1,000 
witnesses who, having been cited for a trial on a 
particular date, were countermanded. Were it not 
for the pre-trial hearing, all those witnesses would 
have turned up on the morning of the trial and 
found that there was no trial because the accused 
pled guilty on the morning of the trial or because 
neither of the sides was ready. There are  
potentially thousands of witnesses who could be 
countermanded and told not to bother because the 
case is over or the trial has been changed to a 
different date. In practice, therefore, witnesses 
were the main beneficiaries, although there was 
some increased efficiency in the system in that a 
smaller proportion of cases were proceeding to 
trial. 

Marlyn Glen: You anticipate that consequence 
transferring to the High Court. There are obvious 
lessons that we can learn from the sheriff court 
experience that apply to the High Court procedure. 

Professor Duff: Yes, particularly sheriff solemn 
procedure, which mirrors that of the High Court. At 
the moment, there is provision for an accused who 
wishes to plead guilty to seek an accelerated 
hearing and plead guilty, but that is rarely used. 
So the argument in favour of the mandatory or 
routine pre-trial hearing is that, shortly before trial, 
there is an opportunity to check whether the 
accused intends to plead not guilty. There is also 
an opportunity for negotiations to take place 
between the prosecution and the defence, which 
might lead to an adjustment to the charges and a 
guilty plea. Of course, if a substantial number of 

cases can be taken out of the system at that early 
stage, there are benefits to the system and for 
potential witnesses.  

Margaret Mitchell: Good morning, Professor 
Duff. The mandatory preliminary hearing is central 
to the bill. What needs to happen in order for it to 
work and be effective? 

Professor Duff: I have done various pieces of 
research for the Scottish Executive on 
adjournments and the introduction of intermediate 
and first diets in other levels of court. As John 
Scott implied, there needs to be a cultural shift. 
One can implement statutory frameworks and 
tests if one wishes, but there must be a culture 
shift—the change to the legislative framework can 
help to facilitate or encourage that shift—to get rid 
of what is known as an adjournment culture, which 
creates an expectation that cases will not take 
place.  

The person with the greatest power over culture 
in the courts is the judge. We are talking about a 
small number of judges in the High Courts, so the 
situation should be easier to manage—if the 
judges are of one view—than in the sheriff courts. 
They have to be proactive at pre-trial hearings and 
they have to check that all the proper steps have 
been taken and that everybody is ready to go 
ahead.  

In some sheriff courts, the pre-trial hearings, or 
intermediate diets, work well, but in others they do 
not, because such hearings are regarded as a 
rubber-stamp exercise and there is no real check: 
the procedure takes about two minutes—the judge 
asks, “Is everybody ready to go ahead at trial?” 
the answer is yes and the judge says, “Okay, fine.” 
The judge does not check whether the parties are 
really ready to go ahead, that all the police witness 
statements have been delivered to the defence, 
that the defence and prosecution have discussed 
the case, that all the witnesses have been cited, 
that all the steps have been taken to agree 
evidence and so on. The judge must be proactive 
and ask demanding questions of both sides as to 
whether they have made the right preparation so 
that, barring unforeseen disasters, if the judge lets 
a case go forward from the pre-trial hearing to the 
trial, he is stating that the trial is really ready to go 
ahead and that nothing will stop it going ahead on 
the day. That requires judges to bring about a 
change in culture, so that there is an expectation 
that everybody will be ready by the time of the pre-
trial hearing and that the process is not merely an 
administrative step that does not matter.  

There must also be an expectation that when a 
trial is set for a particular day, it will go ahead on 
that day. At Glasgow sheriff court, nobody expects 
a trial to happen on the first time of appearance 
and that becomes a self-fulfilling prophecy that 
Glasgow sheriff court trials virtually never happen 
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first time, with consequent terrible inconvenience, 
cost and loss of efficiency. There has to be an 
attitude shift: at the pre-trial hearing, the judge has 
to check very firmly with the parties and be 
proactive in making sure that everything is ready, 
so that there is a real expectation that when the 
case calls for trial, the trial will go ahead.  

Margaret Mitchell: The judge will lead the 
culture change, but a culture change is also 
required on the part of the prosecution and the 
defence. To ensure that such a change takes 
place, would you recommend a pre-meeting, at 
which the parties iron out matters, so that the 
written report and all the measures that require to 
be taken are taken? 

Professor Duff: Yes. There should be a pre-
meeting as suggested by Lord Bonomy and in the 
legislation. I have no experience of practice so I do 
not know whether that could be done by e-mail or 
telephone or whether it would have to take place 
face to face.  

If it is clear at the preliminary hearing that there 
has not been a pre-meeting, rather than just 
accept that the trial should be adjourned until the 
parties have had the opportunity to meet, the 
judge should say, “Right. Go away and meet now 
while I deal with these other cases, and come 
back at 2 o’clock.” The judge must not accept the 
situation. That is the kind of thing that will bring 
about the necessary cultural change. 

Margaret Mitchell: So the judge is key and is 
responsible for ensuring that everyone is taking 
things seriously and is prepared. 

11:15 
Professor Duff: Yes. One sees situations in 

which judges are passive. At an intermediate 
diet—the pre-trial hearing in summary 
procedure—the defence might say, “Well the 
prosecution has not yet provided me with the 
witness statements and I have been unable to get 
hold of a procurator fiscal to discuss the case,” 
and the judge would say, “We will have to 
reschedule the trial for another day and adjourn 
everything.” That has the advantage of avoiding 
witnesses turning up for a trial that cannot take 
place because nobody is ready, but it also 
postpones the problem and adds to the churning 
of cases. The judge should just say, “Go and do 
whatever you need to do now and we will be here 
until 6 o’clock or 7 o’clock at night until you are 
ready and have done the necessary.” 

Margaret Mitchell: Should there be more 
disclosure of the defence case before the pre-trial 
meeting? 

Professor Duff: Yes. As the previous witness 
said, it is difficult to work out how that should be 

done. Before one can expect greater disclosure of 
the defence case, there must be greater 
disclosure of the prosecution case. Before the pre-
trial hearing, the defence must be in possession of 
all the evidence that the prosecution has, subject 
to safeguards in relation to witnesses’ safety. Only 
when the defence has all the information from the 
prosecution can an informed decision be made 
about whether to go to trial or beat one’s client 
over the head and say, “Quite frankly, the 
evidence against you is overwhelming. There is no 
point in continuing with your not guilty plea. You 
might as well plead guilty now.” Once we have 
greater disclosure of the prosecution case, there 
should be a duty on the defence to disclose. 

Bonomy suggested that steps should be taken 
at the pre-trial hearing to identify uncontroversial 
witnesses and that the judge should be able to 
rule that the presence of a particular witness is not 
necessary, because their evidence is completely 
uncontroversial. However, I notice that the bill is 
silent on that. It is still open to the defence—if it 
wishes—to say at the pre-trial hearing that it 
requires all witnesses to test every aspect of the 
prosecution case. If the defence wants to co-
operate, it can say, “We agree that the evidence of 
this witness, that witness and these three 
witnesses is routine.” However, it is still open to 
the defence simply to say, “We want every witness 
in court.” That would leave open all possible lines 
of defence and would not expose any of the 
defence’s thinking. The bill is completely silent on 
what the judge can do about that. It would appear 
that the judge can do nothing; he or she just has to 
accept it. 

One can argue that in an adversarial system the 
duty on the defence is to do the utmost for the 
accused. The defence can say that it wants all the 
witnesses to appear and that it wishes to test the 
prosecution case, because there is a possibility 
that, if a witness falls under a bus or fails to turn 
up on the day, its client will be acquitted. However, 
many defence advocates will not push things to 
that extreme and are more co-operative. 

I have reservations about the defence having to 
disclose the exact nature of its case. The 
prosecution could suggest—as it can at the 
moment—that certain witnesses are 
uncontroversial. Those might include the 
policeman who was given a sample of drugs by 
the desk sergeant and drove it up to the forensic 
laboratory or the person at the forensic laboratory 
who received it and signed it in. Very often there 
are five or six such witnesses, who appear simply 
to give routine evidence, showing the chain of 
events surrounding a piece of evidence. In most 
cases, it is totally unnecessary for such witnesses 
to appear. 
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At the pre-trial hearing, the prosecution should 
say—as it can do already—that it thinks that the 
witnesses’ statements are non-controversial. Lord 
Bonomy envisaged the defence then having to 
justify why it needed a particular witness—but that 
does not seem to have happened in the bill. In the 
example that I gave, there would be no need for 
any of the witnesses, unless the defence intended 
to argue that a sample was not really drugs, that a 
sample was contaminated on the way up to the 
lab, or that there was a mix-up with the labels. 
Making the defence explain why a particular 
witness is necessary would give a clue to the 
defence’s position and would mean that it could 
not suddenly spring an ambush and deny what it 
seemed to have accepted—for example, that a 
sample was heroin—and could not claim that the 
labels had been switched, for example.  

There must be a provision in the bill whereby a 
judge can say to the defence that because it has 
not given a satisfactory reason why it needs as a 
witness the desk sergeant who handed over the 
sample to a policeman to take it up to the forensic 
laboratory, it cannot have the desk sergeant as a 
witness. There is no such provision in the bill. 

I have covered two topics in what I have said, 
and I have outlined another way of achieving 
disclosure of the defence’s approach to a case—
what it thinks is and is not disputable—which has 
the benefit of preventing from being called many 
witnesses whose evidence will not be disputed. 

I do not believe that in the example that I gave 
the situation would be unfair to the defence. One 
line of defence might be that the kilogram of 
material that was found in the boot of someone’s 
car is not drugs but something else, such as 
weedkiller. I do not believe that it would be unfair 
to the defence if it had to disclose through the 
route that I suggested whether that was its line of 
defence or whether the defence would be that the 
person did not know who put the drugs there or 
that it was not their car, or any of the other 
numerous lines of defence that one can think of. 

Margaret Smith: The bill does not impose limits 
on the number of preliminary hearings that could 
take place. Given that there is, apparently, an 
adjournment culture, we could see adjournments 
of preliminary meetings. Can anything be done 
about that? If so, should such a provision be in the 
bill? 

My second question is linked to my other 
questions. You referred to the fact that judges 
must be proactive and should not slip into saying 
that, because a certain amount of work has not 
been done, there will be an adjournment—there 
should not be a sort of rubber stamp. Again, the 
bill does not say anything about the sanctions that 
might be available. In fact, it is difficult to envisage 
what sanctions might be available if parties were 

not properly prepared for the preliminary hearing. 
You suggested that they might get taken off into a 
room somewhere in a sort of detention. Can you 
think of any other sanctions that might be available 
if it is clear that lawyers just have not done their 
job before they get to a preliminary meeting? They 
might not have had the managed meeting or might 
have come ill prepared, for example. What 
sanctions could there be? Should there be a 
provision in the bill to limit the number of 
preliminary hearings? 

Professor Duff: I will take your second question 
first. You are right to say that it is difficult to think 
of sanctions, but that is not to say that one cannot 
do something. Lawyers are professionals and, like 
most professional people, they want to appear to 
be competent. The simple exposure in court of the 
fact that they have not done their job and have not 
got things ready does not look good. Again, the 
judge must be proactive. Rather than simply 
accept the situation and not make any comment, 
the judge must pursue why a lawyer is not ready 
and what attempts they have made and so on. 
That is the first thing. 

When I undertook the research, I was struck by 
the fact that there were virtually no adjournments 
in Kilmarnock sheriff court because, under Sheriff 
David Smith, there was what can only be 
described as a reign of terror whereby, if people 
had not done their jobs, they were shouted at and 
humiliated. I would not suggest that one needs to 
go that far. Both the defence counsel and 
advocates depute can be exposed to 
embarrassment if they have not done their jobs 
properly or have not done what they were 
supposed to do. Although it is not a financial 
sanction or the kind of sanction that one 
immediately thinks of, the poor opinion of other 
professionals in the system is potentially a very 
powerful sanction. Nobody wants to look bad. 

Also, as I have said before, rather than being 
accepting, there is scope for the judge to say, 
“You say that you have not had time to discuss 
matters. Go away and do that now. Come back in 
the afternoon at 2 o’clock. If you have not done it 
by 2 o’clock, come back at 4 o’clock.” In the short 
term, such things might create a little more work 
and some difficulty; however, our research 
showed that, in courts in which there is that kind of 
proactive culture, such an approach works in the 
long term. It might take a little while to turn the 
process around but, once it works, the savings are 
great, so it is probably worth the short-term 
disruption that might be caused. 

Margaret Smith: Should there be anything in 
the bill to limit the number of preliminary hearings? 

Professor Duff: No, although there is clearly a 
danger that all one does is build in extra court 
appearances with no added value whatever. That 
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happens in some of the courts that have a passive 
approach to intermediate diets. However, because 
every case is different, I would be reluctant to 
specify an absolute number of preliminary 
appearances. 

At a pre-trial hearing that is held 30 days before 
the trial, when virtually everything is ready to go 
but a couple of things are missing, it can be useful 
for the judge to say, “Okay, it is not serious 
enough to adjourn the trial yet; however, let us 
continue the pre-trial hearing for 14 days. We will 
come back and see whether everything is sorted 
out then.” If everything is sorted out, the trial will 
go ahead with the minimum disruption, and only a 
five-minute hearing will be necessary. If everything 
is not ready, the trial will be adjourned at that 
stage. 

There are situations in which it is probably more 
efficient to insert a continued hearing in the hope 
that the trial can still go ahead than to call the 
whole trial off. Therefore, I would be reluctant to 
say that there should be only one or two hearings. 
There might be situations in which a third pre-trial 
hearing might prove beneficial. 

The Convener: If preliminary hearings operated 
in that way, that sanction would be continued to 
later in the day or to the following day. Would we 
not need to dedicate judges to preliminary 
hearings for that to happen? If judges had to 
conduct trials as well as preliminary hearings, they 
would have to be available throughout the day. 
How would the court system be managed to 
accommodate your suggestions? 

Professor Duff: I am not an expert in the fine 
details of court programming, but I do not see any 
great difficulty. For intermediate diets, there was 
originally a presumption that the same judge 
would conduct the intermediate diet and the trial, 
but that did not happen, as it was too difficult in the 
context of the huge mass of cases going through 
the sheriff courts. 

We are talking about only 20 or 30 judges in the 
High Court, and we just need to have a consistent 
attitude about what needs to be done. I do not 
know, but I would have thought that on many days 
when a judge conducts pre-trial hearings, they will 
not hold a trial. Even if they do hold a trial, they 
might hold pre-trial hearings between 10 and 11 
o’clock and then start a trial at 11 o’clock. If the 
parties are not ready, the judge can ask them to 
return at 3 o’clock and adjourn the trial for five or 
10 minutes, between witnesses. 

I do not envisage judges ever saying, “Come 
back the next morning.” They either deal with the 
matter there and then when the parties are at 
court or schedule a continued pre-trial hearing for 
two weeks’ time. Obviously, there will be a court 
minute. If the same judge is not available to do the 

hearing, I do not regard that as critical. It is 
sufficient for people to know why the original judge 
continued the hearing and what is the missing bit 
of the jigsaw that needed to be checked for the 
trial to go ahead. 

The Convener: In your submission, you say that 
a judge can refuse an adjournment even if there is 
a joint application to have one. Does that not give 
either side grounds for a cast-iron appeal? 

11:30 
Professor Duff: It would depend on the need 

for the adjournment. We are talking about a small 
culture, particularly in the High Court, where the 
judge has recently been at the bar, the advocate 
depute is a member of the bar—on secondment 
as it were—and the defence counsel is at the bar. 
The defence counsel might realise that he is going 
away for a long weekend on the day that a trial is 
due to start. He might simply have a word with the 
advocate depute to say that the date is not 
particularly convenient and the advocate depute, 
knowing that at some stage he will need some 
kind of quid pro quo, agrees to the request. If the 
judge does not inquire into the reasons for the 
adjournment, it would be easy enough for the 
defence counsel and the advocate depute to say 
that neither of the parties is ready or that there is a 
joint motion for an adjournment. 

It is clear from any analysis of what goes on that 
many adjournments are unnecessary and that 
further scrutiny by the judge would indicate that. In 
those cases, there would be no possibility of an 
appeal. However, if there was a genuine reason 
for the adjournment, like a forensic report that had 
not been received, the judge would find out about 
it if he inquired sufficiently and, in those cases, he 
would have no option but to grant the 
adjournment.  

The judge needs to be fairly strict. As I said, 
judges have come from the bar—many of them 
recently—and might have some sympathy with the 
advocate depute or defence counsel saying that it 
is not convenient for a trial to go ahead on a 
particular day. An adjournment would allow the 
judge to get on with writing an opinion or doing 
something else and so he agrees to postpone the 
trial for a month or so.  

Very often, the members of the public who are 
involved in the process feel that the whole system 
is run for the benefit and convenience of the 
professionals who are involved and not for the 
general public. 

The Convener: I want to ask about the 
proposed change to fixed trial dates. You suggest 
that the change might be problematic, particularly 
for defence counsel. Will you elaborate on that? 
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Professor Duff: It is just a thought. Again, I am 
not an expert in this area at all, as I have never 
been in practice and I do not know very much 
about how the legal aid system works. John Scott 
might have had something to say on the matter 
and the Faculty of Advocates would certainly have 
something to say on it. At the moment, advocates 
tend to fill up the two-week hearing. They put in 
the number of cases that they think they will be 
able to get through with a bit of juggling and with 
some of the cases resulting in pleas and so on. By 
and large, they hope that it will all work out. They 
hope that the right number of cases will result in a 
plea or abandonment and that the two or three 
trials that are left can be juggled to fit into the two-
week period. That is how they ensure that they will 
be working every day. 

It is suggested that a prediction should be made 
as to the length of a trial. Let us say that a case is 
set for a particular day and it is likely that it will be 
a five-day trial. The advocate could turn up in the 
morning and find that his client wants to plead 
guilty—even with the best will in the world that 
often happens. Clients often do not take the 
chance to plead guilty at the pre-trial hearing—
they put off the evil day, and no matter how much 
their advocate browbeats them by telling them that 
the evidence against them is overwhelming, the 
advocate has very little chance of success if their 
client insists on pleading not guilty. However, on 
the morning of the trial, when the day of reckoning 
has arrived, the client will plead guilty. If there are 
to be fixed trial dates, the advocate could be left 
with five days blank until their next trial, which 
would mean that they would not get paid. 

I do not know whether that will be a problem, but 
I can see that it has implications for the way in 
which defence advocates structure their work 
loads. At the moment, there is a considerable 
degree of flexibility. It would not be particularly 
efficient if the defence advocate and the advocate 
depute had tabled in five days for the trial and it 
collapsed. They would have to find something else 
to do. Of course, at the moment, they are juggling 
all sorts of trials, so it is easy for them to say, “This 
one is scheduled for some time in this two-week 
period, so let’s just bring it forward a couple of 
days and let’s put that back till later.” A measure of 
flexibility is built into the new system, in that some 
cases will be fixed for specific days and others will 
not. I just point out that, at first glance, there might 
be a problem. 

The Convener: You are right to point that out, 
and I do not think that you are the first to mention 
it. What is the solution? Do you have any ideas, or 
is it a matter for the Scottish Legal Aid Board to 
address? 

Professor Duff: I have no idea what the 
solution is. The Faculty of Advocates, the Crown 

Office and the Scottish Legal Aid Board will have 
to sit down and address it. I am not sure whether 
they have done that. I could find no reference to it 
in the documentation that I looked at. 

The Convener: We will be hearing from the 
Scottish Legal Aid Board shortly, so I am sure that 
someone will put that question. 

Michael Matheson: I want to pick up on the 
disclosure of information to the defence. The 
committee has received conflicting views on the 
feasibility of full disclosure of police witness 
statements. Do you have a view for or against the 
full disclosure of police witness statements to the 
defence? 

Professor Duff: I have a strong view. There 
should be full disclosure, although I know that the 
police are reluctant to disclose full witness 
statements. I am on the McInnes committee, and 
we are having much the same discussions as 
those that led to the Bonomy proposals. For years 
in England, all witness statements have been 
neatly typed up, signed and handed to the defence 
well in advance of the trial. The police’s worry here 
centres round the fact that the quality of the 
statements is not particularly high. That is 
probably the case, but I cannot see that there is 
any great difference between the quality of police 
officers in England and Scotland that means that 
something that has been done for many years in 
England cannot be done in Scotland. I see no 
reason why all police and civilian witness 
statements should not be handed over when it is 
clear that a case is going to trial. 

As John Scott said, if the defence team has 
possession of all the witness statements, it will be 
fully informed and in a position to decide to advise 
the client whether to go to trial or to plead guilty if 
the evidence is overwhelming. If the team does 
not have that information, it has to take the word of 
the accused, and if the accused insists on 
pleading not guilty, and comes up with some 
unlikely tale, there is not much that the team can 
do about it. I do not see any reason why police 
witness statements should not be handed over. 

Michael Matheson: Arguably, if the police were 
forced to disclose witness statements at an early 
stage, that could drive up standards, because they 
would be more careful in producing them. I do not 
know whether that has been the case in England. 
It would be interesting to know. Is it a cultural 
issue or is there a lack of confidence within the 
police? They have been doing it for years in 
England, but when they introduced the measure, 
did they expect that their reports were not very 
good and were they reluctant to disclose them? If 
so, has there been a change in the quality of 
reports since they started to disclose them? Do 
you know of any information on that? 
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Professor Duff: It is an interesting point. No, I 
do not know of any information. I was involved in 
research in England around 1979 and 1980 and, 
at that stage, police witness statements were 
routinely made available. I do not know when it 
first happened or what the arguments were at the 
time. Undoubtedly the standard would be driven 
up because, if a statement was not good enough, 
the Crown would send it back saying, “That’s not 
good enough. It doesn’t give us enough 
information and we can’t really hand that over to 
the defence.” Disclosure would have the effect of 
improving the quality of police statements. 

Bill Butler: Your submission states clearly that 
you 
“support the proposal enabling the court to try an accused 
in his absence”. 

However, the committee has heard misgivings 
from Mr Scott this morning and read of others in 
the Sheriffs Association’s submission. Why are 
you comfortable with the proposal—subject to one 
modification, to which we will come—when others 
are not? 

Professor Duff: I am comfortable because 
there is an interests-of-justice test for trial in 
absence of the accused. There are many cases in 
which the trial could not be held in the absence of 
the accused, but there are equally instances in 
which it could, and I will give an example in a 
minute. 

The waiver point that John Scott raised is not 
really valid because, as happens in England, the 
situation can be made crystal clear to the accused 
at the pre-trial hearing. The judge can tell the 
accused, “You are being released on bail and here 
is the date of your trial, but if you do not turn up for 
it, there is a possibility that the trial will go ahead 
without you, so be warned.” The accused can also 
be given a bit of paper to the same effect. In fact, 
when the accused receives the indictment, it could 
say in big, red letters at the bottom of the 
indictment, “If you do not turn up, you may be 
deemed to have waived your right to trial.”  

That was the approach that was taken in the 
Jones case in England, which has been referred 
to, where the House of Lords considered whether 
trial in absence of the accused complied with the 
European convention on human rights. The 
judges’ view was that it was ECHR compliant as 
long as the accused had been given sufficient 
warning of the consequences of not turning up and 
of the fact that the trial could go ahead. 

Bill Butler: Would you support trial in absence 
of the accused in all types of case? For instance, 
would you support it in the trial of a young person 
on a serious charge such as murder? 

Professor Duff: I would not restrict its use to 
particular types of case. Where, for example, the 
identity of the accused is not an issue, one can 
envisage cases in which one could make a strong 
argument that it is in the interests of justice for the 
trial to go ahead. Take, for example, the case of a 
grandfather who is accused of libidinous conduct 
against a coterie of grandchildren, grandnephews 
and grandnieces—the usual sort of case—
involving eight or nine young children. There is no 
doubt that the allegation is that granddad did it. If 
granddad does not turn up for the trial, but all 
those children are at the court, it is not in the 
interests of justice or fair to the children that, 
having prepared themselves for the ordeal of the 
trial, they all be sent away and have to come back 
later. 

Bill Butler: On being fair to everyone, what if, to 
take your example, the accused is apprehended 
and claims that he was not given justice and the 
appeal court agrees and orders a retrial? Is that 
not, as the Sheriffs Association said, an irresistible 
plea? 

Professor Duff: Not necessarily. The ECHR 
jurisprudence is relatively clear that trial in 
absence of the accused is acceptable as long as 
there can be deemed to have been a genuine 
waiver and the accused has been informed in no 
uncertain terms that if he does not turn up to the 
trial, he might not get the opportunity to give his 
full story or to give his story at all. We are talking 
about cases where the accused is usually 
represented. In the absence of the accused, the 
only witness missing from the defence would be 
the accused, and if he chooses deliberately not to 
turn up, I can see cases in which to go ahead 
would be in the interests of justice, which is for the 
judge to decide on the facts of any particular case. 
In the example that I gave, if all the children were 
to give their evidence and the accused were 
convicted, it would be difficult for him to convince 
anybody that there had been a miscarriage of 
justice unless he were to come up with some 
completely new story that nobody had ever heard 
before, in which case there would be some doubt 
as to its credibility. 

Bill Butler: Your written submission proposes a 
limited right of retrial in certain cases of conviction 
in the absence of the accused. Could you amplify 
what you say in your submission? 

11:45 
Professor Duff: In England, the trial in absence 

of the accused is much more fully developed, as 
the recent Jones case shows. What I find 
interesting about the Jones case, because I had 
not been aware how far the trial in absence had 
developed in England, is that it was for a very 
serious offence with a four-year prison sentence. 
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The English court seemed quite comfortable in 
going ahead with a trial in absence. In the 
magistrates court there is a safety net whereby if 
the accused turns up with genuine fresh 
evidence—as in the example that you have 
given—rather than having to go down the full 
appeal route to have a retrial, which inevitably 
involves delays, the accused can apply under a 
fast-track procedure to the court that found them 
guilty or sentenced them to such and such a 
disposal and, if the court is satisfied, it can 
immediately order a retrial. 

An example would be where the accused—the 
grandfather in the example that I gave—is not 
there on the morning of the trial, so the trial starts. 
However, it then turns out that he was taken to 
hospital with appendicitis the night before, so there 
was a good reason for his not being there. In that 
case, there has to be a safety valve to protect the 
accused, but when the accused has wilfully and 
deliberately not turned up and has no good excuse 
for not turning up, I see no great problem. The 
judges have the interests of justice test, so they 
will proceed only if they think it is in the interests of 
justice to do so. As I say, that depends on the 
circumstances of the case. 

Bill Butler: Thank you, Professor Duff. That is 
an interesting contrary point of view. 

The Convener: John Scott raised the question 
of how we would get round the issue of 
identification in the absence of the accused. How 
would we deal with that issue? 

Professor Duff: In virtually all cases of a 
sufficient level of seriousness to go to the High 
Court a photograph of the accused will be taken 
when he is taken into police custody. I do not see 
that there is a problem in these days of modern 
technology. A case in which identification is an 
issue—when the accused is denying that he was 
the person who did it—is not likely to be one 
where it is in the interests of justice to have a trial 
in absence of the accused. It is in the interests of 
justice only when there is no question but that the 
accused is the person involved. For example, in a 
rape case where the girl is alleging that Mr Smith 
next door raped her, there is no doubt about the 
identity and the question is whether the story is 
true. In that case, identification is not a problem. 

Michael Matheson: In relation to the trial in 
absence, I will pick up on the point made by the 
Sheriffs Association about show trials. Everything 
that you have said about trials in absence is on the 
basis that the person has waived their right. What 
would happen if the person had left the jurisdiction 
of the court—they had done a runner at the time of 
committing the crime—and the subsequent 
investigation found that that was the person who 
should be tried for the crime and the trial goes 
ahead. The person would not be aware that they 

were on trial at that time. Would you be 
comfortable with that? 

Professor Duff: No. I do not think that a trial 
could be held in that situation. The accused has to 
have been in court. If they have done a runner 
immediately after the offence and they have not 
been hauled into court, I do not think that a trial 
can go ahead, because it could not be said that 
there has been a genuine waiver. The person has 
to have been brought into court in connection with 
the offence and must have been explicitly warned 
that the case can go ahead even if they do not 
turn up. 

If the accused does a runner between the 
preliminary hearing and the trial—the trial is set for 
30 days and they then do a runner—the trial can 
go ahead because they are clearly deliberately 
absenting themselves from the jurisdiction and 
clearly could be said to be waiving their right and 
trying to get out of or to delay the trial by 
illegitimate means. 

Michael Matheson: You are saying that that is 
once proceedings have started. 

Professor Duff: Yes. I have not really thought 
this through, but it is fairly clear from ECHR 
jurisprudence that the accused must have been 
warned in no uncertain terms about the possibility 
of the trial going ahead if they absent themselves 
at some future stage. 

The Convener: That is all the questions. Thank 
you very much for the evidence that you have 
given us. Your research—particularly on 
intermediate diets—has been most useful. 

Professor Duff: Can I just add a point? 

The Convener: Yes, indeed. 

Professor Duff: As I said earlier, I am on the 
McInnes committee, but all the views that I have 
expressed today are my own and should not be 
taken as the views of the McInnes committee, 
which will be reporting very shortly.  

I wanted to pick up a point that John Scott 
made. In its deliberations, the McInnes committee 
was well aware of the fact that it was likely that the 
sentencing power of sheriffs would be increased to 
five years—in other words, that the Crime and 
Punishment (Scotland) Act 1997 would be brought 
into force—and we proceeded on that basis. 
Therefore, it is not the case that the increase in 
sentencing power comes as a surprise to the 
McInnes committee or that the committee’s 
proposals do not take that on board. I express no 
view on whether the increase in sentencing power 
is a good idea. In our deliberations, we were well 
prepared for that possibility; in fact, we proceeded 
on the assumption that that was what was going to 
happen. 
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The Convener: That is helpful. I appreciate that 
you are here in your own capacity, but can you 
give us an insight on the timing of the McInnes 
report? I understand that we are expecting it quite 
soon. 

Professor Duff: The McInnes report has to be 
with Cathy Jamieson by the end of the year—that 
is, by December 31. There will be a time delay 
between its delivery to the Minister for Justice and 
its publication; I think that it will be published and 
its recommendations revealed at the end of 
January. The report is imminent. 

The Convener: Thank you for that information 
and thank you again for coming to our meeting this 
morning. 

Our final set of witnesses is from the Scottish 
Legal Aid Board. I refer members to its written 
submission. I welcome Douglas Haggarty, 
solicitor, and Lindsay Montgomery, who is the 
chief executive. 

I will begin by asking you about costs and 
savings. Our understanding is that the bill’s 
proposals will involve additional costs for the Legal 
Aid Board in the first two years. What reasons for 
those additional costs have you identified? 

Lindsay Montgomery (Scottish Legal Aid 
Board): I will make a couple of general points 
before asking Douglas Haggarty to go through 
some of the detail. In the figures, we have tried to 
adopt a very conservative approach, by neither 
underestimating the costs nor overestimating the 
savings. We have not included the result of further 
disclosure by the Crown to the defence of 
statements, which we think could have quite a big 
impact. We did not include any figures for that, 
because it did not appear anywhere in the bill or 
the supporting documentation. I will ask Douglas 
Haggarty to go through the key points on costs 
and savings that we make in our submission. 

Douglas Haggarty (Scottish Legal Aid 
Board): When we appeared before the Finance 
Committee, we produced two appendices, one on 
costs and one on savings. The board had 
identified the main areas of change. The most 
obvious hard cost would be a mandatory 
preliminary hearing, which we thought would cost 
more than £500,000. There is also the proposal for 
a managed meeting—all new procedures involve 
new costs for the board. Slightly lesser costs will 
arise from cases in which the preliminary hearing 
is held in Edinburgh or Glasgow. In fact, that is a 
nil outcome; although solicitors might have to 
travel from Aberdeen or Dumfries, counsel will not 
have to do so because they are based in 
Edinburgh. As for the new procedure for 
accelerating diets, we discovered, after further 
discussion with the team that was putting the bill 
together, that that will not really be much of a cost 
at all. 

The final cost, which has already been 
mentioned, relates to counsel remaining available 
for a fixed trial diet. Under our current feeing 
system, counsel are paid only for the work that 
they do. If counsel turn up at court in the morning 
and the trial does not proceed, they get what is 
called a waiting day, which is two thirds of the 
daily rate. However, if counsel stand up in court 
and say something—it is sometimes called a 
technical calling—they will get a daily rate. If the 
case goes to a full trial, counsel might even look 
for an enhanced fee. Daily rates can be increased 
or reduced according to circumstances. 

As I have said, under current feeing 
arrangements, we would not be in a position to 
pay counsel for the days on which they did not 
have to turn up at court. We are discussing with 
the Faculty of Advocates the quite different issue 
of graduated fees, which would mean that counsel 
would be paid a global fee for each case. That 
approach might cover counsel for different 
circumstances that might arise in a case, even 
though there are provisions for counsel to be paid 
additional fees for attendances at court. Those 
provisions would allow for more balanced 
payments in a case involving a trial, which would 
incur a higher fee, or a formal appearance, which 
would mean a lower fee. Such aspects are built 
into the system. We will begin to cost the 
graduated fees approach shortly, but we are 
considering the proposal from the Faculty of 
Advocates very much in the light of the situation 
as it will be in future rather than as it is currently. 

As the Bonomy report concluded, the main 
savings will be made by remitting cases from the 
High Court to the sheriff court. I should perhaps 
deal with that matter in slightly more detail. It was 
decided for the reasons stated in that report that a 
certain block of cases should be marked to the 
sheriff court instead of the High Court. We were 
then asked to set out the implications of such a 
move. In doing so, we deducted the average cost 
of a sheriff court case from the average cost of a 
High Court case. As that figure covered the whole 
of the business before the High Court, we reduced 
it by half to reflect the lower band rate for High 
Court cases and multiplied the saving—about 
£3,700 per case—by more than 400, which was 
about 25 per cent of the 1,667 cases on which we 
were working. 

As a result, we concluded that there might be a 
saving of £1.5 million. However, as we realised 
that the block of cases that would be remitted to 
the sheriff court would form the top part of sheriff 
court business and, because they might take 
longer and be more expensive, might involve more 
counsel, we deducted a third of that figure—about 
£500,000—to come to a global figure of £1 million. 
We think that that figure is conservative, because 
we did not build in the extent of the expected 
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savings across the board from the disclosure of 
evidence—which the board feels is one of the 
cornerstones of the savings and efficiencies that 
we can hope for in the new system—and from the 
fact that the High Court itself will become more 
efficient. At the moment, we are saying that we 
can make gains because the sheriff court is more 
efficient. However, proposed reforms such as fixed 
diets make it possible for the High Court to 
become more efficient and therefore to bring down 
its costs. As I said, those aspects have not been 
factored into our considerations on savings, but 
they give us hope that there will be more savings 
and indeed that we will more than break even. 

We will have increased costs for the first two 
years, as the amount of procedure will increase 
through increased communication between the 
Crown and the defence, meetings and preliminary 
hearings. However, for the reasons that I have 
stated, we see potential not only for breaking 
even, but for making savings on what we pay. 

Some lesser savings could also be made. Pre-
trial pleas cannot be dismissed. About half the 
costs of a solemn case are incurred just in taking 
precognitions, so even if the accused pleaded 
guilty, all that work would have been done. I hope 
that much of that will disappear with disclosure, 
but if 25 per cent of cases had a guilty plea without 
reaching trial, that would represent a huge saving 
for the legal aid fund. Savings would also come 
from a reduced number of adjournments. I had a 
final matter to mention, but it is insignificant.  

Our approach has been based on hard costs, 
because the amount of procedure will increase. 
However, substantial savings can be made if the 
efficiencies are delivered. 

12:00 
The Convener: When you talked about savings, 

you compared the average cost of the sheriff court 
with that of the High Court. Does the main saving 
arise because counsel will not be used in the 
sheriff court? 

Lindsay Montgomery: No, although that is 
quite a significant part of the saving. We pay 
solicitors, as well as counsel and solicitor 
advocates, substantial amounts of money for High 
Court cases. According to last year’s figures, the 
average cost of a solicitor’s involvement in a High 
Court case is about £6,500. In a sheriff court 
solemn case, that figure is about £1,700. 

An awful lot of the change relates to the High 
Court process. That process costs us much more 
money because it involves many more 
adjournments and is less efficient. If we had two 
similar cases, one of which involved counsel in the 
High Court and one of which involved counsel in a 
sheriff court solemn case, they would have 

substantially different costs, because of the nature 
of the process. 

The Convener: Those who are accused of 
serious crimes can employ counsel through their 
solicitor. Concern has been expressed to the 
committee that they could not do that if their cases 
were shifted to the sheriff court. Do you plan to 
make that option available in cases that are 
moved to the sheriff court? 

Lindsay Montgomery: That option will be 
available for any case in which the nominated 
solicitor applies to the board for sanction to use 
counsel. We receive about 900 applications a year 
to use counsel in solemn cases in the sheriff court 
and we grant about 450 or 500 of them in 
accordance with the published guidelines that we 
have made available to the profession. Between 
9,000 and 10,000 solemn cases take place in the 
sheriff court each year. Solicitors are happy to 
undertake the vast majority of those cases 
themselves. Often, those cases are taken by 
solicitor advocates or very senior solicitors. 

When the cases that you mentioned come 
through the system, solicitors will be able to apply 
to us against our criteria. If they meet the criteria, 
we will grant their applications. It is worth bearing 
in mind that some cases are in the High Court 
because of the accused’s record rather than any 
inherent complexity in those cases. Junior counsel 
have to be used in the High Court. 

The Convener: I think that you know that I am 
really asking you whether the board will restrict the 
use of counsel in the sheriff court. That is the heart 
of the matter, because that is people’s concern. If 
we shift cases that currently go to the High Court 
to the sheriff court, will the level of availability be 
the same?  

Lindsay Montgomery: Junior counsel will not 
be provided automatically, because they are not 
required for the sheriff court but, equally, we 
expect to grant for the cases that fit our criteria— 

The Convener: What does that mean? 

Lindsay Montgomery: We have described to 
the committee how we assess applications from 
solicitors— 

The Convener: Does what you said not suggest 
that counsel will be less available? If the board 
applies its current rules, not everyone will be 
automatically entitled to counsel. At the moment, 
the 20 per cent of cases that will shift to the sheriff 
court would automatically have counsel in the High 
Court. Counsel will not be available for a 
substantial proportion of those cases when they 
shift to the sheriff court. 

Lindsay Montgomery: I do not think that the 
amount will be a substantial proportion. Neither we 
nor anyone else can say what proportion of cases 
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will not have counsel in future. We are saying that 
not all cases that are dealt with in the High Court 
warrant counsel, but all are automatically required 
to have counsel because of the rules of the High 
Court. 

The Convener: I will stop you there. Perhaps 
you cannot answer my question. I understand why 
counsel are provided automatically in the High 
Court; I am trying to pin you down to describing 
the reality under the provisions through which 
those cases will be marked in the sheriff court. I 
think that you are saying that, marked against the 
criteria, cases that at present automatically receive 
counsel in the High Court will not automatically 
receive counsel in the sheriff court, which means 
that far fewer people will employ counsel in their 
cases. Is that what you are saying? 

Lindsay Montgomery: None of us can take a 
view on the proportion of cases but, as Lord 
Bonomy’s report makes clear, some types of case 
that are currently dealt with in the High Court do 
not need to be there. Neither does Lord Bonomy 
think that all cases in the High Court automatically 
require counsel. Under the bill, some cases will 
not receive counsel and, more important, we do 
not believe that solicitors will seek counsel. At the 
end of the day, the provision of counsel is not 
automatic; solicitors apply for it where they think it 
is required. At present, solicitors seek counsel in 
only a small proportion of cases in the sheriff 
court. However, we think that solicitors will seek 
counsel in a significantly higher proportion of the 
cases that transfer from the High Court, and we 
will grant that. However, I cannot say what the 
proportion will be because we have no basis for 
knowing that. 

Margaret Smith: To some extent, my questions 
have already been answered. However, I cannot 
get my head round the fact that cases that at 
present go to the High Court and receive junior 
counsel will be transferred to the sheriff court, 
which means that people who are accused of the 
same crimes will have less access to 
representation. Lindsay Montgomery is shaking 
his head, but I do not understand why, because at 
present those people automatically get junior 
counsel, but under the new system, people will 
have to meet a set of criteria to get the same 
representation. 

Unless you can guarantee 100 per cent that the 
Crown Office or another body will say that, in 
cases that would have gone to the High Court but 
which under the new system will go to the sheriff 
court, all the rights that would have been incurred 
in the High Court will apply in the sheriff court—
which means that the people involved will 
automatically get junior counsel—people will get 
less of a service from the Scottish Legal Aid Board 
and the legal system. People may be able to make 

a case for receiving counsel using the criteria, 
which are laid out in your useful paper, but the 
quality of representation that some people will 
receive will be diminished. 

Lindsay Montgomery: You make the doubtful 
assumption that if people who would automatically 
have received junior counsel in the High Court do 
not receive it automatically in the sheriff court, they 
will have poorer representation. Lord Bonomy’s 
report states that many cases that are at present 
dealt with in the High Court do not need to be 
there and do not need to have counsel. Solicitor 
advocates act in the sheriff court and they do not 
need to ask us for the authority to appear there; 
they are solicitors and they can appear 
automatically. Solicitor advocates handle many 
cases at present and I expect that they will handle 
many of the cases that transfer from the High 
Court in the future. 

When a solicitor shows that a case requires 
counsel because of the difficulty and complexity of 
the case and a range of other issues, we will be 
more than happy to authorise it. However, there is 
a fundamental flaw in the suggestion that because 
a case does not get junior counsel, the person 
involved will get poorer representation. We have 
difficulties with that suggestion, as do other 
people. 

Margaret Smith: You said that you have not 
factored in some potential savings from the bill. 
Can you provide figures for the potential savings 
from improved disclosure and possible greater 
efficiency in the High Court? 

Lindsay Montgomery: We will be able to do 
that when some of the details become clearer. 
When we carried out the costing, we considered 
only the bill, but many of the issues that will affect 
cost are not in the bill. We will gradually work out 
the costs. On disclosure, the reason why we 
mentioned in our further submission the 
percentage of money that we spend on solicitors’ 
fees for precognition is that we think that the figure 
will reduce substantially. It is difficult to take a wild 
guess now as to the proportion of witnesses whom 
the defence will not wish to precognosce once 
they have seen the statements, but I imagine that 
it will be a significant proportion. That will change 
over time as both the Crown and defence agents 
gradually work towards what is a very new and 
different approach.  

Margaret Smith: You are saying that we cannot 
really know what the change will cost us until the 
system is up and running. 

Lindsay Montgomery: We were concerned 
about making wild guesses. We did not think that 
we would benefit anybody if we did so. I am quite 
happy for us to gauge what the likely level of 
saving might be once more detail comes through 
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and once we are clearer about how disclosure is 
likely to be operated by the Crown. It should be 
easier then, but I could not say now what the level 
of saving might be. 

Margaret Smith: So you cannot say what the 
savings will be, but you can say that you believe 
that there will be significant savings through 
moving to the new system. 

Lindsay Montgomery: We paid solicitors just 
under £20 million on solemn cases last year. A 
significant proportion of that amount was for 
precognition work. Some of that work will not be 
necessary when there is full disclosure. A 
substantial amount of money could be saved, but I 
would just be plucking figures out of thin air if I 
were to say what that amount will be, which would 
be imprudent. 

Douglas Haggarty: We did a rough calculation 
some years ago, although it was a very manual 
trawl. We went through quite a lot of solemn cases 
and identified that between 40 per cent and 50 per 
cent of solemn case costs were incurred in the 
precognition process. We know the total amount 
that we spent on solemn cases, and we know that 
about 40 or 50 per cent of it was precognition 
costs. When the new system comes in, much 
depends on how accurate and how timeous the 
statements turn out to be and the extent to which 
they satisfy the solicitor. 

One great benefit, which was alluded to in 
earlier evidence, will be the effect on the present 
system whereby a solicitor is simply given a list of 
witnesses’ names. In one case, in which four or 
five solicitors were involved, the solicitors all got a 
list with 150 names on it, with no indication of what 
each witness was speaking to. All five solicitors 
had to precognosce all 150 witnesses to find out 
what they were saying. Most of the witnesses had 
seen things that did not affect those solicitors’ 
individual clients at all. We know that, in a large 
proportion of cases, a solicitor will look at many 
precognition statements and simply think, “Fine, 
that doesn’t affect my client.” The evidence might 
be very formal in many cases. There will be some 
cases, however, in which a solicitor might want the 
opportunity to precognosce some very material 
witnesses. A relatively small number of 
precognitions would slip back in. 

The system will be new to all of us, and we will 
have to deal with the new arrangements, but I 
think that we can start with a substantial figure of 
about 40 per cent of solemn case costs. It 
depends how efficient the system turns out to be. 
The figure for the average High Court case cost is 
about £8,000. If the new system is more efficient, 
you could perhaps take off £1,000 or £1,500 per 
case, and then multiply that by 1,667. There is a 
lot of guesswork in that, but you could apply an 

educated guess. The figures involved are quite 
large. 

Margaret Smith: Bearing in mind what you have 
just said, would you say that your figure of £1 
million of savings per year for the first two years 
comes with a bit of a health warning, and that you 
would not necessarily stick to that at the moment? 

Lindsay Montgomery: No—the figure of £1 
million is pretty robust. We think that the 
anticipated level of savings is understated if 
disclosure happens. In other words, if disclosure 
takes place, we think that the level of savings will 
be substantially greater than the £1.25 million that 
we have indicated. 

Margaret Smith: That was a net cost. You had 
taken some savings into account, but you are 
clearly saying that there are other potential 
savings that you had not taken into account. 

Lindsay Montgomery: We had not included 
disclosure; because it was nowhere in the bill, we 
thought that it would be inappropriate to do so. 
However, in our submission to the committee, we 
stressed that disclosure is very significant in terms 
of its potential for saving legal aid expenditure. 

Michael Matheson: I want to clarify something 
that you said about the cases that are transferred 
to the sheriff court. Is it the view of SLAB that 
cases are presently going before the High Court in 
which representations are being made by junior or 
senior counsel that are not necessary—cases are 
being represented on that basis purely because of 
the quirk of the system that requires junior or 
senior counsel in the High Court? 

12:15 
Lindsay Montgomery: Thank you for that. The 

answer is no. For all cases in the High Court, we 
have to be asked for sanction for senior counsel—
or for two or more juniors—unless it is a murder 
case, where it is automatic. If the Crown has 
decided that the case is going to the High Court, 
there will automatically have to be junior counsel, 
because that is the way in which the system 
operates. There is no choice. We are saying not 
that junior counsel will not do an appropriate job, 
but that the mechanism does not allow someone 
else to appear. 

Michael Matheson: I am not saying that junior 
counsel are not doing an appropriate job. I am 
asking whether SLAB’s position is that in cases 
that presently go before the High Court—the 
cases that will be transferred to the sheriff court in 
the future—in which junior counsel represent the 
accused, the taxpayer is paying over the odds for 
junior counsel before the High Court because of 
the quirk of the system whereby someone has to 
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be junior counsel to make representations to the 
High Court. 

Lindsay Montgomery: Those cases will be 
cheaper if they go to the sheriff court. Not all of 
them will require counsel, and not all of them will 
make an application for sanction for counsel, so it 
will be cheaper. 

Michael Matheson: But what I am asking you 
is, is it SLAB’s view that not all the cases that go 
before the High Court at present require to have 
counsel representing them? 

Lindsay Montgomery: The point that we were 
making with reference— 

Michael Matheson: I understand the point that 
you are making. I am just looking for an answer to 
my question. 

Lindsay Montgomery: If the cases are not in 
the High Court, they will not all require counsel. 

Michael Matheson: No; I am asking about 
cases that go before the High Court now and 
which will be transferred to the sheriff court. If they 
do not require counsel at the sheriff court level, it 
is reasonable to suggest that they do not require 
counsel at the High Court level, except that 
someone cannot go before the High Court unless 
they are counsel. 

Lindsay Montgomery: I do not disagree with 
that. 

Michael Matheson: So your view is that there 
will be cases that will not require counsel when 
they are transferred to the sheriff court, and that 
therefore there are cases presently before the 
High Court that do not require counsel to lead the 
case. Is that correct? 

Lindsay Montgomery: That is one way of 
putting it. 

Michael Matheson: Is it SLAB’s view? 

Lindsay Montgomery: I think I have said 
already that we think that not all cases will require 
junior counsel. If such cases have counsel just 
now—the process is automatic—savings will be 
made by putting them in the sheriff court. 

Michael Matheson: Are you satisfied that 
Bonomy’s proposal to increase the sentencing 
powers of sheriff courts will remove cases that are 
being represented in the High Court by counsel 
but which do not require counsel to lead? 

Lindsay Montgomery: That is not the way in 
which we have looked at it. We have taken the 
point to be that Bonomy is saying five years. That 
change will move a significant proportion of cases, 
and some of those cases will be represented in 
the future by solicitor advocates or solicitors as 
opposed to counsel. 

Michael Matheson: But are you satisfied that 
that will remove all the cases that presently go 
before the High Court that do not require counsel 
to lead? 

Lindsay Montgomery: We are not in a position 
to answer that, because those cases go to the 
High Court automatically. The other thing to bear 
in mind is the fact that we often do not know when 
cases end up in the High Court, because virtually 
all of them start and are granted legal aid in the 
sheriff court. We may find out at the end of the 
process, when we get the account, that the case 
has gone to the High Court. 

I understand where your question is going, but 
you are almost forcing us into a position where we 
are not competent to answer. We can approach 
the matter only from the other side of the coin and 
say that some of the cases will not have junior 
counsel when they are in the sheriff court, but that 
will be partly because solicitors will believe that 
they are competent to act for their client. Solicitors 
will be able to take that decision, which they 
cannot take with regard to the High Court. 

Douglas Haggarty: With all cases, someone 
somewhere marks some for the High Court and 
some for the sheriff court. When our submission 
was drafted, we were not forming the view that 
there was something wrong with the system. We 
were simply trying to make the point that the cases 
in question are not readily identifiable as a block. 

When cases start to come through to us as 
sheriff court cases that require a solicitor to ask for 
sanction, we might not recognise a lot of them as 
cases that used to go to the High Court rather than 
to the top end of the sheriff court. Lord Bonomy 
points out that, if someone is assaulted in the 
street, the case would go to the sheriff court, but 
that, if they are assaulted in the doorway of a shop 
or commercial premises, the case could go to the 
High Court. 

As we said in our submissions, the boundary 
between the two jurisdictions is fluid. We will have 
a mass of sheriff court applications and there may 
be more requests for sanction. Out of, say, 400 
cases that would automatically have got counsel, 
400 applications might be made for sanction or the 
figure could be 200 or 50. When we look at cases 
that are now sheriff court cases with no automatic 
availability of counsel on which we have to form a 
view in terms of the guidelines, all that we can do 
is to form a view. I imagine that many more such 
cases will be granted sanction. There may be 
cases in that total that are readily identifiable as 
more serious than those that we have seen until 
now. Between now and the implementation of the 
provisions in the bill, we intend to look again at our 
guidelines to try to identify the sort of cases that 
are presently in the High Court that we will not 
have seen in the sheriff court before now. That will 
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allow us to anticipate the cases that we are likely 
to see. 

Michael Matheson: If you are to have criteria to 
decide whether counsel should be appointed when 
a case goes to the sheriff court, that means that 
you will consider the case on the basis of your 
policy and those criteria. Could you not also do 
that as an experiment to cases that go before the 
High Court? I know that that happens 
automatically, but it would be interesting to see 
what the figure would be for the number of other 
cases that go before the High Court that would not 
require counsel. Would that not be in the interests 
of taxpayers? 

Douglas Haggarty: We can only work within the 
system. At the moment, if cases go before the 
High Court, there will be counsel. Simple types of 
cases, however, will remain in the High Court. For 
possession of a firearm, I have been told that that 
will be the case simply because the minimum 
sentence is five years. That was described to me 
as the High Court version of the two-cop breach, 
as two police officers could be involved in some of 
those cases simply to speak to someone being in 
possession of a firearm. The fact that a case is 
heard in the High Court does not necessarily make 
it complex; it is serious, but most solemn 
proceedings are serious. 

As I said, if the case is in the High Court, there is 
counsel and that is the end of it. Someone might 
ask for senior counsel. At that stage, we can form 
a view on whether the case is serious, complex or 
novel enough for that to happen. I am afraid that a 
lot of judgment is involved in those things. 

The Convener: We are trying to press you for 
detail for the costs and savings. The argument is 
not just academic—concerns were raised directly 
with Lord Bonomy in the focus groups. I am 
thinking of the ex-offenders who raised that 
question. 

Other aspects of the system might have more 
costs attached to them. We have heard evidence 
about the pros and cons of the fixed trial system 
as opposed to the sittings system. It was 
suggested that, under the fixed trial system, 
counsel might be disadvantaged if the accused 
were to make a guilty plea on the trial day. If they 
did that, counsel would have time free in their 
diary as a result. Will you take that issue into 
account? Is there a possibility that you will adjust 
the fee system or will the new system address that 
issue in some way? 

Lindsay Montgomery: The answer is yes. As 
we set out in our submission to the Finance 
Committee, we think that, if advocates are to be 
fixed to certain dates in a way that they are not 
fixed at the moment, there will be some cost. We 
think that it would be only fair to address that issue 

and, equally, the issue of graduated fees and how 
solicitors in solemn cases, in both the High Court 
and the sheriff court, are paid. At the moment, with 
the Executive and the Law Society of Scotland, we 
are reviewing how the system works. We want to 
see whether we can create a system that puts a 
greater reward on efficiency. 

To return to the point that was made by one of 
the earlier witnesses, there can be cases in which 
things do not happen as they should happen. In 
such cases, the payment system should 
encourage efficiency. That does not happen in the 
current system, under which solicitors are paid for 
everything that they do as opposed to for what has 
to be done. Both those things will enhance the 
approach of solicitors and counsel and provide 
greater certainty for everyone else who is 
engaged. 

The Convener: Lord Bonomy might have 
envisaged that junior counsel would take care of 
meetings in the preliminary hearings system. Is 
that your understanding? 

Douglas Haggarty: I did not pick up on that, if it 
was said, but we will obviously try to find out what 
would be involved. I think that it has been 
expressed that the meetings are important and 
should not be treated as a formality. I presume 
that in some situations senior counsel might be 
involved—indeed, there will be cases in which only 
senior counsel will be involved and there will be no 
choice in the matter. 

The Convener: I do not think that the bill makes 
it clear how the system will operate, but I asked 
the question about the use of junior counsel 
because it has been suggested that that might be 
one way to achieve continuity in relation to the 
availability of counsel between the preliminary 
hearing and the trial. 

Michael Matheson: In your submission, you 
said that you thought that it was desirable that 
there should be “meaningful discussions” between 
the Crown and the defence prior to the preliminary 
hearing. Will you expand on that? 

Lindsay Montgomery: We are interested in the 
extent to which information will be shared so that 
both sides can understand what is and is not 
available. We get the impression from our contacts 
within the profession that it is not always easy for 
the two sides to understand or indeed contact 
each other to ensure that they know what each 
other is doing on the case. A meeting would save 
a lot of time, aggravation and effort. 

Michael Matheson: Should it be a face-to-face 
meeting? 

Lindsay Montgomery: We first considered the 
matter in relation to Lord Bonomy’s report, which I 
think suggested that a face-to-face meeting should 
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take place. We thought that that was a sensible 
idea. Such a meeting might not always have to 
happen, so I can see why it is not mandatory in 
the bill, but I would be surprised if meetings were 
not face to face in a lot of cases. The more that 
such meetings are encouraged, the better the 
communication that will be achieved. 

Marlyn Glen: You suggest in your submission 
that reluctant witnesses who are brought before 
the court under section 12 should have access to 
assistance by way of representation. Is that 
available under the existing procedures for 
bringing a witness before the court? Would such 
assistance meet the requirements of a witness 
who might be facing sanctions of the kind that are 
applied to convicted persons? 

Douglas Haggarty: I understand—I stand to be 
corrected if necessary—that currently the duty 
solicitor sees a person who is brought to the court. 
I recall that a number of years ago legislation was 
amended to allow someone to appeal against the 
decision of the sheriff in the sheriff court to remand 
them in custody until the hearing. Originally, a 
person could appeal only against sentence, 
conviction or acquittal, so we had the words “or 
other disposal” added to the appeal provisions, so 
that people who had not been convicted, for 
example, would have the right to appeal, under the 
criminal legal aid system. That is my knowledge of 
the past and present systems, but I think that the 
arrangement that is envisaged in the bill is much 
more formal. There was concern that if someone 
was formally brought to the court and remanded, 
there might well be a need for representation in 
the first instance and possibly for an appeal or a 
review. 

The Convener: I want to tidy up one or two 
loose ends before we finish. If counsel is 
sanctioned as appropriate for a case in the sheriff 
court, why must a solicitor advocate instruct 
counsel rather than do the work themselves? Is 
there an opportunity to change that system? 

Lindsay Montgomery: Solicitor advocates can 
appear in sheriff court cases, because they are 
solicitors. In fact the Scottish Legal Aid Board has 
been considering whether there is a basis for 
changing how we perceive solicitor advocates in 
the sheriff courts. Given that they are, in effect, 
specialist pleaders, there might be scope for 
greater use of them in cases. In the current 
situation, solicitor advocates would need to either 
own the case already or have it transferred from 
another solicitor, and such transferral of cases 
between solicitors does not happen often. We 
think that that issue should be considered. In 
general, they do not have to ask us—they can just 
do the case. 

The Convener: I understand that solicitor 
advocates can appear in the sheriff court, but if 

you deem a case to be appropriate for a counsel, 
does that mean that you would also deem it 
appropriate for a solicitor advocate? Is there 
another route, or is it the same route? 

Lindsay Montgomery: There is a difficulty 
because a solicitor advocate can appear without 
asking us, and they are not counsel when they are 
in the sheriff court. They are deemed to be 
counsel only when they are in the High Court—
that sounds like semantics, but it is the way in 
which our legislation is written. There is nothing to 
stop them appearing, but they would be paid as a 
solicitor, not as counsel. 

12:30 
The Convener: Is that what you are 

considering? 

Lindsay Montgomery: We are looking to see 
whether we could use them slightly differently and 
encourage a solicitor to use a solicitor advocate 
for the advocacy part of the case, as opposed to 
its preparation. We will develop that during the 
next few months. 

The Convener: Your submission mentions the 
costs of the new procedures in the first two years, 
but what will happen after that? Is two years just a 
rough estimate of when you think that the new 
procedures will bring savings? 

Lindsay Montgomery: Our guess is that it will 
take that length of time to make the system fully 
operational, but it may well happen much faster 
than that. 

The Convener: You would hope so. Thank you 
for your evidence, which has been helpful to the 
committee. 
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1ST Meeting, 2004 (Session 2), 7 January 2004, Written Evidence 

 
SUBMISSION FROM THE FACULTY OF ADVOCATES 

Introductory 

As the Faculty of Advocates Criminal Bar Association and the Faculty have already commented in 
detail on the proposals of the report on which the Bill is based, we have not thought it appropriate 
to repeat the comments made already, which generally addressed questions of theory and 
principle. Instead, the present response comments on the detail of the Bill, and on the extent to 
which it succeeds in implementing the declared objectives of the report. 

We have accordingly sought to keep comments in this report brief, with the intention that 
clarification can be provided in oral evidence, if required. In keeping with this, where a similar 
comment applies to a number of different clauses or sub clauses, we have simply stated it once, 
rather than repeat wording on several occasions. 

Policy Objectives 

Inasmuch as the Policy Memorandum (Section 3) states the objectives of the Bill, we have some 
considerable difficulty with some of the objectives and the implementation proposed for them. 

Firstly, in replacing "the present system of trials with sittings with a system of trials on dates 
appointed by the court, so as to create greater certainty..etc", we wonder if the provisions of s83A 
actually achieves such an end in practice. Given that there appears to be a power, newly granted, 
to judges to fix a non-peremptory diet of trial which can be 'adjourned' (without calling) by a Clerk of 
Justiciary (with no provisions for representation) it seems to us that a shadow 'Sitting' system is all 
in place but with even fewer safeguards. The section even uses the- words "continued from sitting 
day to sitting day" (our emphasis). It therefore seems that control of the calling of the case will pass 
to the clerk who may be totally unaware of both Crown and defence counsel's commitments and 
that of their respective witnesses (especially experts). There is a danger that far from judges fixing 
'subsection 3' diets, they will all opt for fixing 'subsection 1 and 2' diets, leaving us a sitting system 
by default. The reason for this is that subsection 3 diets which fail to call result in the indictment 
itself falling. The tendency towards what may be perceived as more 'flexibility' by the judge will be 
preferred. 

This will be unworkable in our view and will cause chaos with counsel's diaries and abilities to 
commit to cases. It will, in short, have the reverse of the effect that Lord Bonomy was seeking to 
obtain. 

Secondly, the power to proceed with a solemn trial in the absence of the accused is in our view one 
step to far in our Scottish system of criminal procedure. For hundreds of years a trial has rightly 
required the physical presence of the accused. Disruption by the accused of his own trial is already 
a basis for having him removed from court during proceedings (for as long as he is being 
disruptive). This is as far as is necessary to go. 

It cannot be thought that it improves justice to have a person tried for rape, where he has intimated 
a defence of, say, consent, in his absence (for example, by his failure to appear at trial). In such a 
case the entire defence cannot be put, the sole witness who speaks to it being absent. Sometimes, 
although surprisingly rarely, accused in the High Court abscond. Mostly this involves accused who 
have panicked or have some inadequacy such as alcoholism or drug addiction which interferes 
with basic daily management of even important things in their lives. To try a case of rape or murder 
(any serious offence for that matter, as all solemn cases are) in an accused's absence resulting in 
say a life sentence just because of the administrative inconvenience he causes by failing to attend 
is disproportionate and in our view unjust. Suppose a defence to murder of self defence or 
provocation due to state of mind or incrimination has been entered, (each of which would require 
personal attendance of the accused to give evidence) is the seriously going to consider proceeding 
to trial in absence? 
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In addition, to state that the service of a docket on the Indictment to the effect that, if he fails to 
attend, his trial may proceed in his absence, is an "unequivocal waiver" is frankly (in the 
circumstances in which people fail to attend their own trials) astonishing. We do not in fact consider 
that this provision is human rights compatible by virtue of that, nor do we consider 'appointing 
someone to represent his interests' helps. If the case has not been properly instructed by the 
accused, then his defences, his motivation and his state of mind will be unknown to the 
representatives, so how can his interests be represented? As indicated above, many accused are 
very poor copers, have educational, IQ, reading, or emotional disabilities all of which impact 
occasionally on their promptness or even psychological ability to face up to trial. It is quite rare 
however. This is a massive departure from principle and equity to overcome a tiny problem. It 
should not be acceptable that to punish a failure to attend we countenance effectively a show trial. 

The practicality of such a provision in reducing the numbers of 'no-shows' and consequent 
inconvenience must also be in doubt. How many trials will a prosecutor be able to start without the 
accused being present where identification, for example, is (as in the majority of cases) in issue? 

Furthermore, 'citation' is now to be taken as effected if done by affixing an indictment and notice of 
diet to the accused's door. In many common stairways in the housing schemes where many of 
these accused come from such an item may not remain affixed for long whether through malicious 
or well-intended but uninvited intrusion by third parties.  

We would have hoped that, rather than extending trial in absence provisions, the Bill might have 
taken the opportunity to effect some changes to reflect the innovations of technology. 

For example, if a disruptive or abusive accused has been removed from court, provision should 
exist for remote relaying of live coverage of the case to a secure room within the court where she 
may be able meaningfully to continue to instruct his agent and follow proceedings at least. 

Even were the Parliament to proceed with this clause, there is no provision for appeal or retrial if 
the accused is subsequently able to satisfy a court that his absence (even if not reasonable) was 
excusable. 

Clause 2, relating to: 

72E Written record of state of preparation in certain cases 

(2) It is submitted that the prosecutor and accused's legal representatives should be able to lodge 
the documents separately, rather than jointly. 
 
(3) It is not clear what procedure is to be followed where the court does not allow a record to be 
lodged late, or where no cause is shown for late production. 
 
(4) It is not possible to comment sensibly on this section without sight of the contents of the 
relevant Act of Adjournal. This matter is felt to be too fundamental to the proposals to be presented 
without such a draft. 
 
Clause 3, relating to 

Section 74 Appeals in connection with preliminary diets 

74(2)(AA) The right to appeal against a decision to fix a trial diet when the accused is not ready to 
proceed to trial should be automatic, rather than excluded. 

Clause 6, relating to 

Section 79A Alteration of trial diet in the High Court 

(2) Adjournments to another place should be restricted to exceptional circumstances. 
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Clause 8, relating to 

Section 83A Continuation of trial diet in the High Court 

Where an accused person has been required to attend court for trial on a fixed date, the case 
should be called in his presence to be adjourned. 

(1 )(b) The statute should provide expressly the number of days for which a trial diet may be so 
adjourned. 

Part 2 Solemn Proceedings Generally 

Clause 9, relating to 

Section 65 Prevention of delay in trials 

65(3) The simple requirement that 'cause' be 'shown' does not provide sufficient protection for an 
accused person. 

65(4)(AA) Where a person is liberated on bail after being remanded for up to 110 or 140 days, the 
bail conditions which can be imposed should be restricted. 

Clause 11, relating to 

Section 92 Trial in the presence of the accused 

92(2A) We repeat our earlier expressed opinion that a provision for trial in the absence of the 
accused is neither necessary nor consistent with the administration of justice in this country. 

Detailed Proposals- General 

In clause 23 of the Policy Memorandum it states that “the Bill introduces measures to improve 
communication between the Crown and defence at an early stage to provide an opportunity for 
them to exchange information to assist with early preparation etc.". It is not an answer to the 
concerns expressed by Lord Bonomy over failure to communicate to state that an 'opportunity' to 
do so now exists. These of goodwill and good faith at the defence bar already endeavour to 
communicate and exchange information as early as possible. It is often the slow rate of response 
from the procurator fiscal service and Crown Office (acknowledged fully by Lord Bonomy in his 
report) which begins the whole cycle of delay. The universal use of s67 notices to introduce what 
may be radical evidence, very soon prior to the official date for trial has provided the basis for more 
motions by the defence to adjourn than any other single cause (acknowledged also by Lord 
Bonomy). 

The creation of preliminary diets as a mechanism to thrash out what preparation remains to be 
done will continue to be dependent for success on the following: 

• the willingness of Crown Office to allocate deputes to each individual case, thus providing 
a Crown case manager; and 

 
• the willingness of defence counsel to act as their own case directors or managers, 

effectively monitoring and instructing agents at various stages. 
 
Only a combination of those two 'cultural shifts' will produce a personnel environment whereby 
accurate integrated information is placed before the court. 

The reason this is mentioned here is that we fear that Parliament may consider that mere rule 
changes will change the outcomes. They will not. A cultural shift in the way we work is necessary. 
We enthusiastically support such a shift. However, managing that change will also involves the 
shouldering of greater responsibilities and administration by counsel, which in turn necessitates 
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less time in court and more managing out of court. That in turn requires new approaches to legal 
aid payments for 'preparation'. It also involves new approaches by Crown Office to case allocation 
to deputes. It is no use defence counsel being au fait from the outset if he can find no-one in Crown 
Office at depute level who has read the papers until perhaps the week before preliminary diet 
stage. 

Good management and preparation time spent out of court will make for a modem and efficient use 
of the scarce resource of court time available. 

We cannot stress enough that the above, added to the s84A(1) and (2) 'adjournable trial' provisions 
could result in the utter frustration of the Bonomy recommendations. 

Part 1 – Proceedings in the High Court 

Clause 1(3), relating to: 

Section 72 Preliminary hearing: procedure up to appointment of trial diet 

79(2)(c) It can often be the case that witnesses do not give the evidence which prior statement or 
precognition would suggest. If this is the case, it may be necessary to seek to take that evidence 
from another witness, or to lead contradictory evidence from another witness. In each case, this will 
be unexpected, and cannot reasonably be anticipated before the witness gives evidence. We are 
concerned that this section makes no allowance for such unexpected events, and that where 
Crown witness A does not speak to a particular fact as it was anticipated that s/he would, the 
defence may not be able to call Crown witness B to remedy the deficiency unless that witness has 
been nominated at preliminary diet. If this is the case, then the list of potentially required witnesses 
may become unnecessarily long. 

72A Preliminary hearing: appointment of trial diet 

(2)(a) We submit that the section should expressly provide that no trial diet should be set which 
falls before the estimated date of preparedness for trial, having regard to the state of preparation as 
provided for in s72( e). 

72B Adjournment and alteration of preliminary hearing 

72B(2) We submit that the period of adjournment should, for practical purposes, be extended from 
48 hours to five working days. 

72B(5) Where all parties join in an application, we are of the view that the judge should not retain 
discretion to override their wishes, and are of the view that this would amount to grave risk of 
prejudicing a fair trial. 

72D Preliminary hearing: further provision 

(1) It is recommended that where a preliminary hearing takes place in the absence of the accused, 
further diets should be notified to the accused by personal service, to ensure that the procedure 
cannot continue without the accused being aware. 

It is further submitted that a procedure should be put in place which enables the attendance of the 
accused to be dispensed with before the hearing on cause shown. The alternative is a system 
where an accused must be advised that she is required to attend court despite what may be good 
reason not to do so, although a waiver would readily have been granted if s/he had not attended. 

(3) It is submitted that wording be introduced to ensure that the questions asked of the defence 
cannot stray into matters of client confidentiality or amount to an investigation or restriction of the 
line to be adopted by the defence at trial save as expressly provided by statute. 

(5) A transcript should be obtainable on request by the accused as a matter of course. 
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Clause 12, relating to 

Section 90A Apprehension of witnesses in proceedings on indictment 

We are of the view that the term 'reluctant' covers both witnesses who are culpable, and those who 
are vulnerable. Accordingly, we are of the view that a term such as 'recalcitrant' should be 
substituted. 

Clause 13, relating to 

Section 79 Preliminary pleas and preliminary issues 

79(b )(iv) As a party risks not being able to raise a point at all if it is not taken as a preliminary 
issue, there is a requirement that the statute makes clear what does and what does not fall within 
this heading. The question of what a party could 'reasonably be expected to give notice of is 
unacceptably vague and subjective, given the potentially extreme consequences. 

79(b )(vi) As stated above, where a party risks not being able to raise a point at all if it is not taken 
as a preliminary issue, there is a requirement that the statute makes clear what does and what 
does not fall within this heading. It seems inconsistent that a party should not be permitted to raise 
a point which in 'his' opinion could be resolved with advantage before the trial. 

Andrew F. Stewart 
For the Criminal Bar Association 
Faculty of Advocates 
19 December 2003 

SUBMISSION FROM RAPE CRISIS SCOTLAND 

Rape Crisis Scotland welcomes of the aim the bill, in relation to addressing the problem of delays 
in cases coming to court, and creating greater certainty for victims and witnesses that trials will 
proceed.  The experience of rape crisis centres is that the often significant number of delays in 
cases coming to court causes considerable additional trauma for women waiting to give evidence 
in a sexual offence trial.  Women we have worked with have been given up to 14 different trial 
dates, with trials frequently being postponed at the very last minute.  Given the nature of the 
evidence that women in sexual offence trials will be giving, the number of delays and the extremely 
short notice given can be very upsetting. In a number of cases this led to women we have been 
supporting to consider withdrawing from the court case. 

We strongly support the proposed move away from a sittings system to one of a fixed trial date.  
Women in contact with rape crisis often tell of how little control they feel over what is happening 
during the criminal justice process, which can be very difficult as this can mirror their feelings 
around the actual incident of sexual violence. The more certainty women have around what is 
happening with the case, the more they will be able to prepare themselves for the very difficult 
prospect of giving evidence. 

Consideration of early trial dates for cases involving children and vulnerable witnesses 

We strongly support the possibility (as outlined in paragraph 62 of the policy memorandum) of trials 
involving children or vulnerable witnesses being given an early trial date.  This will require a 
commitment to prioritising these cases, to ensure the preliminary hearings don’t simply end up 
being held in the 11 month to meet the deadline, making consideration of early trial dates 
meaningless.  

Women we are working with find the lengthy gap between reporting the incident to the police and 
the case actually coming to court very difficult.  One significant factor in this is the emotional stress 
of having the prospect of giving evidence of this nature hanging over them for a year or longer.  
Further, women worry that they will not be able to remember fully all the detail of what happened.  
Although women will not have forgotten the incident itself, a lot of the questionning in court focuses 
on related details, e.g. exact sequences of events leading up to the actual incident/s.   
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The provision of early, fixed trial dates for complainers in sexual offence cases could have a 
significant impact in minimising the stress and trauma often experienced by those waiting for their 
case to go to court.  

Consideration of special measures 

A significant advantage of early preliminary hearings in cases involving children or other vulnerable 
witnesses is in relation to special measures.  Adult complainers in sexual offence cases will not, as 
the Vulnerable Witnesses (Scotland) bill currently stands, have automatic entitlement to special 
measures.  This means that they will not find out until after the preliminary hearing what, if any, 
special measures they will be able to access.  In our view, this will only cause further uncertainty to 
women.  Even victims/witnesses who have automatic access to special measures i.e. children will 
not know for certain whether they will be able to use special measures, due to the level of judicial 
discretion which is retained in the Vulnerable Witnesses (Scotland) Bill.  The earlier the preliminary 
hearing is, the more vulnerable witnesses will be able to benefit from certainty about what their 
rights will be. 

Sandy Brindley 
For Rape Crisis Scotland 
28 November 2003 
 

SUBMISSION FROM VICTIM SUPPORT SCOTLAND 

Introduction & Background 

Victim Support Scotland welcomes the opportunity to submit written evidence to the Justice 1 
Committee on the Criminal Procedure (Amendment) (Scotland) Bill. Victim Support provides 
services to over 100,000 victims and witnesses annually. The extension of the Witness Service to 
cover the High Court (completed in July 2003) has significantly increased our involvement with 
victims and witnesses in the High Court arena. Victim Support were also represented on the 
Reference Group convened by Lord Bonomy as part of his review of the practices and procedures 
in the High Court, the recommendations of which have largely informed the  provisions contained 
within the Bill. 

Policy Objectives 

The Policy Memorandum accompanying the Bill indicates that it is intended to address a number of 
difficulties surrounding the current practices of the High Court. Specifically, it states that provisions 
in the Bill “will assist victims and witnesses by creating greater certainty about when trials will 
proceed and preventing unnecessary adjournments”. 

From our experience supporting victims and witnesses of serious crime, we are aware that giving 
evidence in a criminal trial will often be stressful and upsetting. For victims of crime, these stresses 
can be compounded by having to re-live the incident itself. Victims and witnesses attending court 
may feel intimidated by the proximity of an accused or their associates. As Lord Bonomy himself 
recognised, many people involved in the system “are (also) vulnerable by reason of age, disability, 
learning difficulty and a number of other factors”.1 All of these issues can be aggravated by the 
frequency of adjournments (often on the day of the trial itself), transfer of cases to differing 
locations and general uncertainties which currently accompany the scheduling of many High Court 
trials.  

For this reason, Victim Support strongly agrees with the need to reform High Court practice and 
with the policy objective of the Bill.  

                                            
1 Improving Practice – 2002 Review of Policies & Procedures of the High Courts of the Justifier by 
the Honourable Lord Bonomy, page 101 
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Specific Provisions 

Commentary and observations on some of the specific provisions contained within the Bill are 
detailed below. 

Preliminary Hearings & The Scheduling Of Trials 

The introduction of a mandatory preliminary hearing coupled with associated requirements relating 
to the lodging of a record detailing the state of preparation in a case, are both important 
developments which should result in real material benefits for victims and witnesses. These 
include:- 

• Increased consensus between the Crown and Defence as to the witnesses who will 
definitely be required to attend court and give evidence 

• Greater clarity as to the actual start date and venue for a trial and a reduction in the 
potential for adjournments 

• A reduction in the number of cases scheduled for trial where a guilty plea is subsequently 
tendered on the first day of the trial itself 

• The provision of a formal point in proceedings when matters relating to witness 
vulnerability and the provision of special measures will be considered. Importantly, these 
decisions will be taken up to 30 days in advance of a trial allowing the appropriate practical 
arrangements to be put into place 

• The flexibility to “fast-track” certain cases where an early trial date may be advantageous, 
for example where the victim is a child 

• The opportunity to review issues relating to bail arrangements for an accused if concerns 
have come to light concerning threats or intimidation. 

 
We understand that preliminary hearings will be held only in Edinburgh and Glasgow, although 
provision is made for them to take place elsewhere should the need arise. Given the centrality of 
preliminary hearings to the direction and outcome of a case, it will be important that victims are 
kept informed of progress and offered the opportunity to attend should they so wish. Victim Support 
assumes that it will be the responsibility of the Crown to ensure that such information is conveyed. 
Our own Witness Service will be well positioned to assist victims attending the hearings 
themselves.   

A related issue which the Bill does not address concerns the provision of expenses to victims (who 
are not witnesses) who wish to attend court for “their” case. There is currently no provision for 
victims to be recover any costs incurred in such a scenario. Attendance at a trial or sentencing of 
an accused is often highly cathartic for crime victims.  We are aware of instances where families 
attending murder trials have had to pay for travel and accommodation as the trial of a loved one 
has taken place many miles from their home town. The intention to hold preliminary hearings solely 
in Edinburgh and Glasgow is likely to highlight this issue.  

Time Limits 

The Bill’s proposal to introduce revised time limits within which cases must be brought to trial 
appears to strike an appropriate balance between the need to ensure that both Crown and Defence 
have adequate time to prepare and, the need to ensure that those accused of a crime have their 
cases heard within a reasonable timescale. 

Importantly, provision is also made for the continued possibility of prosecution where time limits are 
exceeded (provided a trial starts within 12 months of an accused’s first appearance on petition). 
This change would prevent the scenario of a serious case “falling” on account of a technicality, 
whilst maintaining the rights of an accused who would automatically be entitled to bail if time limits 
are breached. 

Victim Support Scotland welcomes both of these proposals. 
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Encouragement to Early Realistic Pleas  

The tendering of an early guilty plea by an accused is welcomed by certain victims and witnesses 
who are thus spared the ordeal of having to give or listen to evidence. Introducing a system of 
more thorough case preparation and judicial management should increase the instances in which 
such decisions are taken and this is to be commended. 

The Bill also introduces a requirement on the court to take into account (in sentencing decisions) 
the stage in proceedings at which an accused tenders a guilty plea and, the circumstances in which 
that indication was given. Replacing the current discretionary provision, the measure will also 
require the court to state its reasons if it does not elect to give a discount on sentence. 

This is a complex area in which a number of considerations come into play. For example, the 
laudable objective of sparing victims and witnesses the ordeal of giving evidence unnecessarily 
could not be justified were the inducement for an early guilty plea to result in a sentence which was 
clearly disproportionate to the gravity of the crime. Equally, many victims find the current system of 
sentencing opaque and would welcome moves which result in a greater degree of openness and 
transparency: this aspect of the Bill would contribute to that end. Both of these issues point towards 
the need for clear parameters within which any system of sentence discount should operate. The 
views expressed by the Judiciary in the consultation seem pertinent in this regard. 

The forthcoming work of the Sentencing Commission and in particular its examination of 
sentencing consistency will afford further opportunities to consider these issues.  

Bail Conditions & Review 

The Bill proposes to afford courts the power to release an accused on bail subject to a Restriction 
of Liberty Order. This provision would only come into play where the court had considered and 
rejected the option of bail on other conditions and concluded that the accused would otherwise be 
remanded in custody. 

Following the Bail, Judicial Appointments etc. (Scotland) Act 2000, those accused of all crimes and 
offences can be now be considered for bail. Whilst this principle is consistent with (and indeed 
arose from) the European Convention on Human Rights, it has resulted in serious concerns for 
some victims who may see an accused circulating freely for up to a year whilst a case is brought to 
trial. Victims have also reported intimidation and harassment from the accused and associates in 
such circumstances. 

In light of the above, a proposal which extends the availability of bail with specific application to 
those cases which would otherwise result in a custodial remand should be approached with some 
caution. The option of using Restriction of Liberty Orders might more usefully be added to the 
additional conditions of bail which a court could impose in the first instance. 

Lastly, section 15 of the Bill clarifies the rights of the prosecutor to be heard when a court is 
considering bail issues and this is to be welcomed. 

Reluctant Witnesses  

The Bill sets out a range of measures designed to combat difficulties associated with witnesses 
who may be reluctant to give evidence. Clearly, it is not within the scope of this Bill to address all of 
the issues which may give rise to a witness being reluctant to give evidence. From our experience 
working with victims and witnesses in both community and court-based settings, we would, 
however, wish to emphasise that intimidation and fear of reprisals often underpin such a reluctance 
to co-operate.  

Work to determine the precise extent of witnesses intimidation is recognised as problematic. 2 
Research has, however, identified that a significant number of witnesses are subject to a “real and 

                                            
1 Protecting Intimidated Witnesses, Nicholas R. Fyfe, Ashgate 2001, page 45 
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serious threat” with others assessed by the Police to “be the subject of less serious intimidation”.3 
In the context of the Bill, it will be important that the measures designed to ensure that important 
reluctant witnesses attend court to give evidence are only used “appropriately” and that steps are 
taken to identify and address by other means problems arising from intimidation and harassment. 

Neil Paterson 
Director of Operations 
Victim Support Scotland  
25 November 2003 
 

SUBMISSION FROM SAFEGUARDING COMMUNITIES – REDUCING OFFENDING (SACRO) 

Summary 

SACRO welcomes most of the provisions in the Bill because they should help to reduce delays and 
inefficiencies that have hampered the effective working of the Courts. 

This submission therefore focuses on two Sections only, Sections with which SACRO has serious 
concerns. 

Firstly, Section 14 introduces electronic/remote monitoring as a condition of Bail.  SACRO is 
not opposed per se to electronic monitoring as a consensual order, as a direct alternative to 
custody, a direct alternative to remand and for early release but believes its limitations should be 
acknowledged and that it should be carefully targeted.  It is likely to be of most value when used 
alongside other provisions that address factors related to offending.  This is as true for Bail as it is 
for community sentences such as Probation. 

Secondly, Section 18 increases the length of extended sentence that may be passed by 
Sheriff Courts in certain cases.  This proposed measure relates to the proposal to increase the 
custodial sentencing power of a Sheriff sitting with a jury, from three years to five years. 

SACRO believes that the move to increase sheriffs sentencing powers may have unintended and 
undesirable consequences.  There is evidence of inconsistency in the use of custody across our 
sheriff courts and increased sentencing powers may exacerbate the problem of our rising prison 
population through the imposition of longer sentences in some courts.  

SACRO’s position is that responsibility for sentencing serious offenders who require more than 
three years in custody should remain with the High Court.        

Section 14 Bail Conditions: Remote monitoring of restrictions on movements 

SACRO accepts the proposition that electronic tagging may have a role to play in community safety 
when used appropriately and always as a direct alternative to custody.  “Appropriate use” would 
include monitoring to ascertain whether a bailee is complying with a restriction to or from a 
specified place, provided the restriction is part of a direct alternative to custodial remand.  The 
proposed new Section 24a in the 1995 Act would make it explicit that a court shall only make such 
a condition after it has considered and rejected all other alternatives. 

SACRO, therefore, has no objections in principle to the use of electronic monitoring in conjunction 
with bail. 

However, there is evidence (cited below) to suggest that electronic monitoring used alone has 
limited value and that its use together with other provisions is more productive.  This makes a case 
that electronic monitoring should be used together with Bail Supervision, a service currently 
available in a number of, but not all, courts in Scotland. 

                                            
3 Making It Safe To Speak – Witness Intimidation & Protection In Strathclyde, Scottish Office 2002, quoted in Fyfe above, 
page 41 
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The limitations of electronic monitoring lie in the fact that it does not address factors, which are 
associated with offending such as substance abuse, anti-social attitudes, mental health difficulties, 
family dysfunction, unemployment and accommodation.  Indeed restrictions imposed, unless 
carefully planned and implemented, run the risk of making some problems worse eg relationships 
within a family home may be further stressed by an electronically monitored curfew. 

There is an increasing body of research on the impact of electronic tagging.  The evidence is 
inconclusive as far as its potential impact on reconviction is concerned but some other conclusions 
have also emerged, as indicated below. 

Regarding electronic tagging and Bail, there are grey areas relating to the use of discretion, 
especially “when minor violations involve only a few minutes lateness or absence; there are equally 
issues of judgement when successful contacts have not been obtained and the reasons are 
unclear”. Tackling The Tag, Whitfield, D., Waterside Press, 1999.  This conclusion suggests that 
appropriate enforcement requires a proper assessment of individual circumstances, a function that 
is part and parcel of current Bail Supervision schemes. 

Research into electronic curfew orders in England and Wales in 1999-2000 sought the views of 
probation officers, youth offending teams and Magistrates Courts on a range of issues associated 
with tagging.  On whether the electronic curfew should be combined with other community 
penalties, “the majority thought curfew orders could be used most constructively alongside other 
community penalties to: 

• Support curfewees, especially young offenders 
• Build on the consequences of being tagged 
• Know that a curfewee was not offending during curfew hours 
• Develop routines and timekeeping skills which can improve attendance on other 

interventions.” 
 

Home Office Research Findings No 140, Walter, I., Sugg, D., Moore, L. 2001 
 
Research into the links between electronic monitoring and reconviction also provided the following 
conclusion: 

“Higher risk offenders, such as those curfewed during the first two years of the trials, are likely to 
exhibit a number of problems directly related to offending eg drug and alcohol abuse, 
unemployment and anti-social attitudes (Vennard et al. 1997).  For any intervention to successfully 
challenge offender behaviour it must tackle those behaviours in a structured way.  This is not to say 
electronic monitoring has no role in this… Recent Canadian research showed treatment 
programmes – which tackle anti-social attitudes – alongside electronic monitoring was effective in 
reducing offending.  The role of electronic monitoring was to increase attendance at these 
rehabilitative programmes.” 

Home Office Research Findings, No 141, Sugg, D., Moore, L., Howard, P. 2001 
 
SACRO considers that the above evidence puts electronic monitoring in a proper context.  It should 
not be seen as an alternative to Bail Supervision but rather as a potential way to enhance it.  The 
supportive features of Bail Supervision enable the accused/offender to tackle offending-related 
problems prior to the court appearance.  It also provides an opportunity for the offender to 
demonstrate that he can comply with a supervising officer in the community and be suitable for a 
community sentence.  Electronic Tagging alone does not afford these “tests”. 

It is for the above reasons that SACRO argues that remote monitoring should be a condition of a 
Bail Supervision Order rather than a stand-alone measure.  The Scottish Executive should ensure 
that Bail Supervision, adequately resourced to allow a throughput of all suitable “candidates”, is 
available to every sheriff court.  

SACRO understands there is a possibility that pilots may be established, one for tagging with bail 
supervision and one for tagging without bail supervision. We recommend that the tagging with bail 
supervision pilot be located where there is an already well established Bail Supervision Scheme.  
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Section 18 – Increase in extended sentence which may be passed by the Sheriff Court in 
certain cases 

This Section is designed to increase sheriffs’ powers to impose extended sentences, in line with 
the Executive’s proposals to implement, by commencement order, the five year sentencing power 
that was introduced in Section 13(1) of the Crime and Punishment Act 1997.  That Act was a 
product of the outgoing Conservative Administration and Section 13 (1) has not to date been 
brought into force.  This Bill provides the Parliament with an opportunity to review whether 
implementation now would be in the interests of criminal justice. 

It is quite possible that the Conservative government’s policy intention was to seek longer 
sentences in more cases.  The current Executive’s policy goals are not entirely clear but 
implementation might well have the effect of producing more long sentences and thereby increase 
the prison population. 

In the Executive’s White Paper there appear to be two arguments put forward in favour of the 
change.  Firstly, that it would reduce the High Court workload by 20%.  Secondly, that there are 
cases dealt with in the High Court that “can perfectly adequately be dealt with in the Sheriff Court” 
the argument being then about one quarter of custodial sentences imposed by the High Court are 
of less than three years. 

As regards the first reason, the White Paper acknowledges Lord Bonomy’s view that “the number 
of cases being brought to the High Court was not in itself an argument for changing the 
jurisdictional limits between the two courts”.  If the High Court needs more judges for its workload, 
then that should be the approach taken.  If the second argument is that too many cases not 
requiring more than three years go to the High Court then a better approach would be the provision 
of more guidance from the Crown to its prosecutors who decide in which type of Court to take the 
case. 

SACRO takes the view that serious crimes that may attract sentences of more than three years 
should be dealt with by our highest Criminal Court.  The deprivation of liberty for lengthy periods 
should be a matter for our most senior judges, as should the discretion to exercise leniency in 
serious cases if there are justifying circumstances.  Circumstances coming to light in the course of 
a High Court hearing may rightly lead to a shorter or non-custodial sentence in some cases. 

The Executive appears confident that there would be no significant “sentencing drift”, that is, that the 
Sheriff Court would not tend to impose more than three years for the types of cases which they would 
currently not do so.  It is difficult to prove or disprove whether a drift towards longer sentences overall 
would or would not be an unintended consequence of the changes.  What we do know, however, is that 
there is inconsistency in sheriffs’ proportional use of custody across Scotland that the current 
“regulatory” mechanism of the Appeal Court does not address.  Current published figures are for the 
Summary Sheriff courts only but there are Executive statistics for 2001 that illustrate inconsistencies in 
the Sheriff Solemn procedure cases, those likely to attract the longer sentences. 

The eight busiest courts, in terms of dealing with persons with a charge proved against them in 
solemn procedure, were Aberdeen, Airdrie, Dundee, Edinburgh, Glasgow, Hamilton, Kilmarnock 
and Paisley.  The custody rates in these 8 courts ranged from 57% - 83%. 

SACRO, therefore, does not accept that a good enough case has been made for increasing 
Sheriffs’s sentencing powers to five years and increasing the corresponding powers in Section 18 
of the Bill. 

Donald Dickie 
Criminal Justice Adviser 
SACRO 
25 November 2003  
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Scottish Parliament 

Justice 1 Committee 

Wednesday 7 January 2004 

(Morning) 

[THE CONVENER opened the meeting at 10:11] 

Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 1 

The Convener (Pauline McNeill): I welcome 
everyone to the first meeting of the Justice 1 
Committee this year, and I wish everyone a happy 
2004. I ask members to switch off mobile phones 
and other things that might interrupt the meeting. I 
have received no apologies and everyone is in 
attendance. 

Item 1 on our agenda is the Criminal Procedure 
(Amendment) (Scotland) Bill and I welcome 
Professor Christopher Gane, who is the adviser to 
the committee on the bill. 

I refer members to the written submission from 
the Faculty of Advocates and I welcome Roy 
Martin QC and Derek Ogg QC from the Faculty of 
Advocates. Roy Martin is vice-dean of the faculty. 
Thank you for your submission, which has been 
very helpful and to the point. We will move straight 
to questions. 

Bill Butler (Glasgow Anniesland) (Lab): Good 
morning, gentlemen. In its policy memorandum, 
the Executive states: 

“One of the main aims of this Bill is to introduce certainty 
into High Court procedure … and to ensure that trials 
proceed when the parties are ready. It is recognised that 
the current practices of the High Court do not deliver this.” 

Do you share that view? 

Derek Ogg QC (Faculty of Advocates): Yes. 

Bill Butler: Could you elaborate? For what 
reasons? 

Derek Ogg: For the reasons given by Lord 
Bonomy in chapter 5 of his review. I have no 
difficulty with anything that Lord Bonomy has 
identified. What he did was very important; he took 
a holistic approach and realised that, as in the 
Forth rail bridge, everything cantilevers into 
everything else. 

If the prosecution is under pressure and does 
not have time to get a witness list out to us, as 
defence counsel, early enough before a trial, we 
cannot prepare because we do not know what the 
case is. If, two days before the trial, the 

prosecution suddenly produces an expert report 
that says that, in a case in which there was 
virtually no evidence against the client, there is 
now fingerprint evidence, DNA evidence and blood 
spatter evidence—and I am talking about 
something that happened to me in a case this 
week—then I have to get reports. That causes 
delay. If a witness does not appear, that can 
cause delay; and if an accused has health 
problems, that can cause delay. Lord Bonomy 
recognised that delays come from a number of 
sources. In his recommendations, he rightly tries 
to attack each and every cause of delay and to 
see how they could be cured. You cannot cure 
them all, but he tries to consider them all. There is 
no single cause of delay; there are many causes. 

Roy Martin QC (Faculty of Advocates): I 
wonder, madam, whether I may add briefly to 
that? 

The Convener: Yes, of course. 

Roy Martin: I wanted to confirm that the 
representations that the committee has received 
have been prepared by the criminal bar 
association of the Faculty of Advocates, of which 
Mr Ogg is the chairman. The faculty itself supports 
those representations. 

You might be aware that the faculty has 
submitted its own observations on the bill on three 
occasions: first, to Lord Bonomy’s consultation 
exercise; secondly, to Lord Bonomy’s report; and 
thirdly, to the white paper. I mention that, not 
because there is any difference of position on 
those matters—the faculty entirely supports the 
criminal bar association’s position—but to indicate 
that the faculty presented submissions prior to the 
recent representations. 

On that basis, and as I do not want to take up 
too much time, I endorse everything that Mr Ogg 
has said. We are entirely satisfied, as was Lord 
Bonomy, as he indicated in chapter 5 of his report, 
that delays in trials, disruption, adjournments and 
other such problems result from a combination of 
factors, some of which are a result of, for example, 
late notices, which have been mentioned. That 
implies no fault on the part of the Crown, but is 
simply a consequence of the overall pressure on 
the system. 

10:15 
Margaret Mitchell (Central Scotland) (Con): 

The introduction of mandatory pre-trial hearings is 
central to the bill. Will that improve efficiency and 
reduce delays? 

Derek Ogg: Yes, absolutely. 

In my submission to the committee I say that a 
culture change will be required. The word 
“change” creates chills in any institution where it is 

 

345



395  7 JANUARY 2004  396 

heard and the High Court is certainly one such 
institution. 

The making of rules does not secure the 
outcome; that will require all of us to want the 
measures to work. The preliminary diet procedure 
could be subverted if people do not put in the 
effort that is needed. In particular, I call on the 
Crown Office to assign specific counsel to specific 
cases. It already does so—to its credit—in very big 
cases. However, on numerous occasions when 
the defence approaches the Crown Office to 
speak to an advocate depute about a trial that is 
coming up, they are told, “I only just got the papers 
today and I have not read them.” Advocate 
deputes are literally up to their waists in papers. 
They might be sent the papers for 10 trials that are 
scheduled for a sitting and they cannot read them 
all—to start with, they do not know which trials will 
go ahead, so it would be a terrible waste of time if 
they did read everything. By the way, they have to 
do that reading at weekends and at night. 

It might seem strange that I am speaking on 
behalf of the prosecution after all that we have 
heard from some advocate deputes about the 
matter. The key to success would be to assign a 
dedicated advocate depute to a particular case, so 
that we could speak to them at an early stage, 
prior to the preliminary diets. 

Margaret Mitchell: Why does that not happen 
now? Is it because of the resource implication? 

Derek Ogg: Absolutely. 

Margaret Mitchell: So the system needs more 
people. 

Derek Ogg: If an advocate depute has 10 cases 
to try during a fortnight and does not know which 
ones will be adjourned because a witness is 
unwell or has not shown up, or because there will 
be a motion for adjournment due to a lack of 
preparation, why would that advocate depute read 
700 pages of evidence and productions—and 
spend their weekend doing so, when they should 
be spending time with their children? They simply 
will not do so. The Crown Office must provide 
resourcing and I have spoken to people in the 
Crown Office who acknowledge that that is 
necessary. 

The culture change also applies to the defence. 
A major culture shift will be required, but Queen’s 
counsel, particularly in High Court cases, will in 
effect have to become case managers, which is 
something that we have never done. We have 
behaved rather like automatons; we talk about 
being instructed by solicitors and we turn up and 
act when we receive a letter of instruction. As case 
managers, we will spend less time on our feet in 
court, moving for adjournments, and more time 
outside court, meeting the prosecutor and our 
solicitors and telling our solicitors what they must 

do to ensure that a trial can run on a specific date. 
We will not wait for a solicitor to turn up and say, “I 
tried to get that statement but I didn’t manage to,” 
or, “Do you want me to apply for sanction to call a 
particular expert?” We will have to anticipate 
matters and instruct our solicitors. In other words, 
if the new system is to work, the instructions will 
go in the opposite direction. I certainly advocate 
that, but it will involve a big culture change for the 
defence. As I said, rules do not achieve outcomes, 
but culture changes do. 

Margaret Mitchell: We take the point about the 
need for a culture change, which you make 
strongly in your paper. 

As a result of the Pryce-Dyer report, more 
resources are being put into the Crown Office and 
Procurator Fiscal Service. Are those resources 
sufficient and have they led to any improvement in 
the service? 

Derek Ogg: I am speaking anecdotally, but I 
cannot say that I have noticed any difference. On 
Christmas eve I received a letter from the Crown 
Office about a particular murder trial, which 
introduced 13 new witnesses and 12 new 
productions, which would extend to 300 pages of 
evidence. The case involves a big medical 
question about whether there has been a homicide 
at all. 

Included in those 300 pages was an expert 
opinion from a cardiologist, who was added as a 
witness at the last minute. We had no idea about 
that evidence at all and only found out about it in a 
letter that we received on Christmas eve. The 
productions themselves were produced the next 
week—the day before new year’s eve. You can 
imagine the kind of disruption that was caused. 

I was ready for trial on Monday of this week—
the first day of the first sitting of the new year—
until I received that notice. My professional 
obligation to my client means that I should not go 
to trial until I have found a cardiologist who can tell 
me if the cardiologist that the Crown has produced 
is talking sense or nonsense or is merely 
expressing an opinion. If he is expressing an 
opinion, I have to find out whether it is one that is 
generally shared and so on. I have to protect the 
client’s interest in a critical case in which we must 
establish whether a crime has been committed. 

I am delighted that the bill will amend section 67 
of the Criminal Procedure (Scotland) Act 1995 to 
state that additional witnesses will have to be 
produced a minimum of seven days before the 
preliminary diet and that only in extremely special 
circumstances could new witnesses be introduced 
before the trial diet. I believe that Lord Bonomy 
was particularly keen on that amendment. 
Provided that the judges interpret “special 
circumstances” as meaning that they should not 
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simply grant permission, the system should work. I 
always understood that section 67 was meant to 
deal with special circumstances but, in the past 12 
months, no criminal trial that I have been involved 
with has proceeded without at least one section 67 
notice to introduce witnesses at a late stage. 

Margaret Mitchell: That brings me on to my 
next point. What do you think is the role of the 
judge in the preliminary hearings? 

Derek Ogg: Unfortunately, you have to think 
about the judge independently. We are dealing 
with human beings and, to some extent, what 
happens in any situation depends on their 
personalities. There will have to be a culture shift 
on the part of the judges; they will have to want to 
make the system work. If judges are simply going 
to sit up on the bench and remain aloof from the 
procedure, it is not going to work. Judges must 
acknowledge that the Crown and the defence 
have difficulties and help to resolve those 
difficulties in a way that results in a definite trial 
diet. 

I am concerned about one aspect of judges’ 
conduct that I have noted in the behaviour of a 
couple of judges who would be influential in 
relation to the procedure. Sometimes, judges can 
ask too much about what the defence is. If the 
defence requests an adjournment for a specific 
reason relating to a specific expert, some judges 
say, “Why do you need that expert? Are you 
disputing this point or that point?” In one case, the 
judge asked, “Is your client disputing that that is 
his handwriting?” That is not a question that a 
judge should ask me. My client’s instructions are 
confidential; I am not obliged to tell a judge 
anything about a case and could be criticised and 
sued if I did. I will not tell a judge details of the 
defence.  

I fear that a result of judges’ proactivity in 
managing cases will be their thinking that they are 
entitled to make too many inquiries into what the 
defence is, as opposed to how well the defence is 
prepared. As long as it is quite clear that we will 
not be disclosing confidential client information—
and nothing in this bill would make us do that—the 
system will work, provided that the judges are 
willing to make it work. That would be a great help. 

Roy Martin: I would like to add to that from the 
point of view of the Faculty of Advocates. I agree 
with everything that Mr Ogg has said. The critical 
underlying issue that is technically addressed in 
the memorandum that accompanies the bill, but is 
not explained in any great detail, is the point that 
we made from the outset in our submissions to 
Lord Bonomy’s consultation exercise, which is that 
there must be sufficient resource available for the 
procedures to work. 

The Faculty of Advocates warmly welcomes and 
enthusiastically encourages the Lord Bonomy 
reforms and the bill in general. We hope that the 
reforms will work, but they will do so only if all the 
participants in the system have adequate 
resources to do what they have to do, particularly 
in relation to the early case management. That 
means that, first, the Crown Office and Procurator 
Fiscal Service must have the resources to allocate 
an advocate depute to the case sufficiently early 
that he or she can discuss meaningfully with the 
other side the evidence that will be required and 
the issues that will be important. 

Secondly, there must be sufficient judicial 
resources, which is the very point that is made 
about the judges with the right culture being 
available to perform the services. Thirdly, there will 
be implications for legal aid. There must be 
sufficient legal aid for solicitors and counsel to 
prepare adequately and early enough. From the 
point of view of the Faculty of Advocates, I 
emphasise that those are important factors. The 
culture cannot be changed by simply changing the 
rules; the resources have to be provided so that 
the rules can be properly followed through. 
Subject to that, we enthusiastically endorse what 
is being proposed. 

Margaret Mitchell: What do you think should be 
the consequences if either party comes to a 
preliminary hearing without being fully prepared 
without just cause? 

Derek Ogg: I have always taken the view that a 
judge is able to report any member of the faculty 
who fails to carry out their duties, whether those 
duties are statutory or to the court. We are 
principally officers of court who are responsible to 
the dean of faculty. I do not think that it will happen 
a lot because there is a sentimental view held by 
judges, who are former members of the faculty, 
that it is clyping on other professionals. They often 
make do with being acerbic or giving counsel a 
dressing down in court. If counsel fails in their 
duties, it is appropriate for there to be some 
underpinning of a culture change and that failure 
should be reported to the dean of faculty. The 
dean would then exercise the discipline of the 
Faculty of Advocates against someone who was 
failing. That is what it is; it is someone who is 
failing in their job. Just because we are self-
employed does not mean that we cannot fail in a 
job. If someone fails in a job, there should be 
consequences. 

I am concerned that it will end up impacting on 
the accused. The person who pays for bad 
counsel or badly prepared cases—and it happens 
with solicitors and counsel—is the accused. I have 
no difficulty with a professional getting it in the 
neck, but I object to a trial judge saying that, 
despite the professionals not doing their job 
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properly, they are going to trial anyway. That is 
improper because it is not fair to the accused. It is 
not the accused’s fault if their counsel has taken 
on too much work or gone on holiday or not 
contacted the solicitors or managed the case 
properly. The potential impact on the accused is 
why I would prefer to remain in a system that 
would involve a report to the dean. 

Deans, past and present, who have received 
reports have never hesitated to discipline 
members who have failed in their duty to the court. 
We take very seriously the fact that we are not like 
solicitors and that the accused is therefore not a 
client. We represent the accused, but we are 
officers of court and that is where our principal 
duty lies. 

Roy Martin: Although there have been one or 
two reported instances in the recent past when 
judges have criticised counsel in particular, I 
suspect that that has occurred as a consequence 
of the existing system: the lack of time for 
preparation, the sudden presentation of materials 
and the lack of certainty about when trials are 
going to start. Some years ago I was an advocate 
depute and apart from then, I have practised only 
rarely in the criminal court. Having been out of the 
Crown Office for 15 years or so, I was astonished 
to find out how informal the system is for allocating 
a diet when a trial was going to start. That is one 
of the reasons why there have been some 
apparent difficulties. 

The benefit of a preliminary diet system is that 
that should be avoided and everyone will know 
when the trial is going to start. So there ought to 
be no excuse for a lack of preparation. Mr Ogg 
fairly accepted that that might be counsel’s 
responsibility, but it might also be the responsibility 
of the solicitor or a delay on the part of an expert 
witness. The judge, who is in control of the 
preliminary diet process, is the ultimate arbiter and 
he can report someone for professional 
misconduct to the appropriate authority, whether 
they be an advocate or a solicitor. I suspect that, if 
the system is properly implemented with the 
necessary resources, that is much less likely to 
happen because people will know what they have 
to do and when. The judge is also the best person 
to make the assessment of professional behaviour 
at a time when it can be done.  

Margaret Mitchell: The bill does not contain any 
limit on the number of preliminary hearings that 
there can be. Should there be such a limit? 

10:30 
Derek Ogg: No, I do not think so, because 

common sense will limit the number of such 
hearings. A judge will look at the minutes and see 
how many preliminary diets there have been and 

for how many weeks the process has been going 
on. The whole culture of the bill is geared towards 
fixing a date when everyone is ready to go ahead 
and that is what the judge will have in his mind 
every time a preliminary diet is called. The idea is 
that the two parties are supposed to tell the judge 
when they will be ready. If they tell the judge one 
date and then tell him another, he will wonder at 
what point he can rely on what they tell him. A 
judge will be well able to focus people’s minds on 
that. 

With expert witnesses, for example, the difficulty 
might be getting all one’s experts in one place at 
one time, as they could be conducting heart 
surgery or a post mortem somewhere else. For an 
expert to be available for a diet of trial, he must be 
able to say that he can be called at any time in a 
fortnight. Which one of us could say that we would 
be available to respond to a phone call telling us 
that we were due in the High Court right away or in 
two hours’ time and that, if we were not there, we 
would be in contempt of court? That creates 
difficulties for experts. Not being able to guarantee 
experts’ availability on a specific day can cause 
motions for adjournment. 

I would not like to restrict the number of diets, 
but I would like there to be a culture of fixing a 
date and trying to stick to it, rather than of fixing an 
unrealistic date. People should have a damn good 
reason if they need to go back to the judge. At the 
moment, the judges have established such a 
culture, partly because of the criticism that there 
has been about adjournments.  

Margaret Mitchell: Judicial management at the 
preliminary hearing is crucial. 

Derek Ogg: That is right. It should not simply be 
a case of having a form of words to obtain an 
adjournment; the real reason for the adjournment 
should be looked for behind the words. To their 
credit, the judges are doing that now, because 
they are aware of public concern on the issue. It is 
now much harder to get an adjournment than it 
was even 12 months ago. 

Margaret Mitchell: That is helpful. 

The Convener: I want to pick up on some of the 
points that you have made. The question of the 
use of section 67 of the 1995 act has been raised 
with the committee on more than one occasion. 
Given that you mention the issue specifically in 
your submission, will you give a brief summary of 
your understanding of how the relevant provisions 
in the bill would operate if the bill became law? 

Derek Ogg: As I understand the bill’s 
provisions, the Crown will be required to intimate 
any witnesses or additional evidence that it had 
not previously intimated with the service of an 
indictment. It will have to do that not later than 
seven days prior to the preliminary hearing. In 
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other words, the Crown will have shown its whole 
hand before the preliminary hearing. 

The fact that we will have a week to know that 
will allow us to work out, for example, whether we 
need an expert to counter the Crown’s expert, who 
that expert will be, when he will be available and 
whether the Scottish Legal Aid Board will sanction 
the expenditure for that. It is arguable that that 
could be done in a week. That will enable us to go 
to the preliminary diet in the knowledge that a 
cardiologist has been whipped out of the hat, 
which will mean that we will be able to instruct our 
agents to contact another cardiologist to find out 
on which dates he will be available to attend a diet 
and whether we will be granted legal aid for that. 
We would expect him to be available on those 
dates and to receive his report within a certain 
period of time. I am content with those provisions. 

Although that is the general rule, as I understand 
it, the bill will also provide a saving provision, 
which is that there will be special, unforeseen 
circumstances, in which, if the court thought that it 
was justifiable, the Crown would be able to 
introduce evidence seven days prior to the trial—I 
think. The two-day rule, which was always 
ludicrous, has gone. It is all right to substitute one 
of the police officers who had served a document 
two days before a trial, for example, but it is not all 
right to introduce a new expert witness at such 
short notice. Having a provision about a right to 
introduce evidence seven days prior to the trial in 
very special circumstances is acceptable, provided 
that the judges treat it as a highly restricted 
provision. 

The provisions in question will mean that we will 
have to have a properly resourced Crown Office, 
because it will have to meet deadlines or lose 
evidence altogether. 

The Convener: That was going to be my next 
question. You spoke about receiving notice of 13 
new witnesses on Christmas eve. What is your 
expectation of the Crown’s ability to deliver what 
would virtually be a sweeping away of the 
provisions that it has relied on? 

Derek Ogg: It is a bit like Parkinson’s law; and 
this is going to be law. If an overstretched 
department is given a certain amount of time to do 
things, the tendency is to leave on the back boiler 
that which can be left on the back boiler, until the 
last minute. The last minute is now going to be 
changed from two days to seven days. It is just a 
new deadline for people to meet. Often, expert 
reports—such as the ones that I received on 
Christmas eve and new year’s eve—are dated two 
or three months previously. I suspect that it was 
only when the advocate depute who was doing the 
trial was reviewing the papers that he or she said, 
“This report has not been issued; it should be sent 
out. I need it to prove the case.” The man or 

woman doing the trial will eventually say, “Hold 
on—there are witnesses who are not in the 
indictment but whom I think I need in order to 
strengthen or help my case.” To some extent, 
there are afterthoughts. 

The Convener: When should special defences 
be lodged? Should everything be lodged for the 
preliminary hearing? 

Derek Ogg: Yes. That is vital. 

The Convener: You raised the question of the 
continuity of Crown and I thought that I should ask 
about the continuity of counsel. Lord Bonomy 
would expect junior counsel to appear at the 
preliminary hearing and then report back to senior 
counsel. How would that be done? 

Derek Ogg: If I were representing someone in a 
murder trial, I would regard the preliminary hearing 
as a critical diet. The preliminary hearing will 
become a critical part of the whole proceedings. I 
would not understand why a senior counsel would 
not want to be there. Senior counsel are going to 
have to accept what is, in effect, the new job of 
being a case manager once they are instructed. 
That means carrying the can, doing work outside 
of court, and going to the judge to explain why 
things have or have not been done. It is wrong to 
expect junior counsel to do that. 

Sometimes I instruct to assist me junior counsel 
who are not highly experienced criminal 
practitioners. The way that junior counsel learn 
about criminal law and learn their trade is by 
working with experienced senior counsel on 
cases. I would be unhappy about sending 
someone who was not experienced as a trial 
counsel to a preliminary diet. Senior counsel 
should accept responsibility for the case once 
instructed, and that would include the preliminary 
diet. 

The Convener: In your submission, you make 
an important point about unexpected events—for 
example, when the Crown may claim that a 
witness will speak to a particular event but the 
witness then does not. That could upset the whole 
idea of the preliminary hearing. Will you say some 
more on that? 

Derek Ogg: There are concerns about what can 
and cannot be said at preliminary hearings. At that 
stage, we are not dealing with people having 
lodged affidavits of what their evidence is. It is a 
precognition that is taken by someone; it is their 
words about what someone has said to them. 
What the defence thinks about the strength of the 
Crown case—or, indeed, what the defence thinks 
about the strength of its own case—can be in a 
state of flux and can change. It is not unusual to 
have witnesses who have given contradictory 
statements to the police; and it is not unusual for 
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witnesses to change important nuances of their 
evidence when they come to court. 

A witness could say in a statement to the police 
that they saw a particular person do it; or a police 
officer could take from what the witness has told 
them that that is what they meant. That would 
therefore be the information that I have. However, 
at the trial, the witness may say, “Well, I saw the 
person do it; but I was 200 yards away, I wasn’t 
wearing my glasses, I was inside my car and it 
was raining but I didn’t have my windscreen 
wipers on.” They may still believe that they saw 
something, but rational people listening to that 
may say, “If that is their evidence, they cannot 
have seen anything. They’ve confabulated and 
have interposed between two events an 
intermediate event that they think must have been 
the person doing it.” That is a common 
psychological trait. 

Sometimes you do not know and cannot agree 
on some areas of evidence because you simply do 
not know the strength or the reliability of the 
witnesses’ evidence. That was one of my 
concerns about unexpected matters that could 
arise. 

The Convener: Are you simply saying that that 
issue might not be curable? How would it be 
cured? 

Derek Ogg: Difficulty with such reviews of how 
we do things often arises, especially when 
continental systems are examined. In Europe, the 
inquisitorial system has all the statements virtually 
in affidavits and on file before a trial starts, so the 
opportunity for people to change their positions is 
different from that in Scotland. We rely on an 
adversarial system to obtain evidence. In other 
words, that person’s evidence and whether it is 
reliable are beaten out on that anvil. 

The European systems involve an instruction 
judge who investigates matters independently and 
obtains statements that are available equally to 
the prosecution and the defence and which form a 
court file, rather than a prosecutor’s file and a 
defence file. I have not been asked about it, but 
that relates to one of my concerns about trial in the 
absence of the accused. It is said that trial in 
absence is human rights compatible. 

The Convener: We will ask you about that. 

Derek Ogg: That is an example of the 
differences. 

Michael Matheson (Central Scotland) (SNP): 
Will you explain how important early disclosure of 
Crown evidence to the defence is, to make 
procedures work effectively? 

Derek Ogg: Bonomy is eloquent on that. In the 
course of its investigations, the Crown uncovers 
information that it keeps on file until it eventually 

makes a tactical judgment about whether to 
include a person as a Crown witness. The Crown 
decides whether having that person as a witness 
is to the advantage of its case and whether 
scientific evidence is relevant to the argument that 
it wants to make. By and large, the Crown does 
not tell the defence about the evidence until it has 
made those judgments. 

If the Crown told us early that it had sent 
bloodstained clothing to a lab for examination, 
taken blood that had been sent for DNA 
examination and found fingerprints on the gun that 
had been sent for examination, and that it was 
examining handwriting, that would allow us to 
prepare our defence accordingly. If we know that 
those experts will produce reports, we can direct 
our solicitors to apply to the Scottish Legal Aid 
Board for sanction for such experts. We would use 
that sanction only if it were necessary. If the 
Crown’s expert said, “Those weren’t your guy’s 
fingerprints on the gun,” I would not need another 
expert to agree with him. However, I would have in 
the bag my sanctions from the Scottish Legal Aid 
Board. By and large, it takes 10 to 14 days to 
grant a sanction, so I would have an important 
time advantage. 

The Crown might then say that it had a 
preliminary indication from its cardiologist that the 
person probably died because of heart disease 
rather than because of a punch to the face. I might 
therefore say that I did not need my cardiologist. 
We could note who the Crown’s cardiologist was 
and send our man along to take a statement from 
him. If the Crown told us what it was doing as the 
case progressed, we could anticipate what we 
needed to do, save time by obtaining the 
approvals for that and speak to the Crown’s 
witnesses to find out whether we needed further 
investigation. That would be a big culture shift. 

I suspect that, sometimes, the Crown keeps all 
that information in the bag until it has made a 
tactical decision about whether to use it. I am not 
saying that the Crown attempts to keep things 
from us, but the frequent use of section 67 of the 
Criminal Procedure (Scotland) Act 1995 is 
disconcerting and cannot be justified on the 
ground of resources alone. 

Roy Martin: I will add a broader perspective to 
that. One fundamental of pleading in criminal and 
civil cases under Scots law is that there ought to 
be no surprises when the case comes to trial or 
proof. In civil cases, that is provided for by a 
system of relatively full pleadings at which each 
party pleads the case, so giving notice to the other 
of the various lines that will be run. The criminal 
system might initially have been based on similar 
principles, but it is certainly not any more. The 
requirement for disclosure and for the case not to 
be kept back from the other side for any longer 
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than is absolutely necessary is a fundamental 
principle of Scots civil and criminal law. How that 
is managed is a matter of administration, or 
precedent and practice, but early disclosure is not 
in any sense an innovation. The Crown should lay 
before the defence the case that it intends to bring 
and the various strands of evidence that it intends 
to lead at as early a point as possible. 

10:45 
Michael Matheson: Should the bill contain a 

specific provision that directs early disclosure? 

Derek Ogg: The provision that requires the 
Crown to disclose its evidence and productions 
seven days prior to the preliminary diet forms that 
specific provision. If there is a drop-dead provision 
that says that if the Crown does not do that at that 
time, it will lose, Parkinson’s law will make sure 
that that happens. 

I do not think that any of you want to wake up 
one morning to find that the Daily Record is saying 
that Parliament has allowed a murderer to walk 
free because the Crown missed lodging by a day a 
DNA report showing that the accused’s semen 
was on the deceased. No one is suggesting that 
that should happen. The Crown could come to 
court and ask for such evidence to be lodged late 
only in very special circumstances. No doubt the 
judge would criticise it severely for that, but it 
would be a rare judge who would refuse to allow 
such evidence. That is why there is a saving 
provision to allow other evidence to be submitted 
in special circumstances. 

Michael Matheson: Should the judge have a 
specific sanction to use against the Crown if it 
does not meet the deadline and disclose the 
information, other than referring the matter to the 
dean of the faculty? 

Derek Ogg: Perhaps the vice-dean will be able 
to answer that better than I can, but the difficulty 
with reporting advocate deputes is that, although 
all advocate deputes who are advocates are 
subject to the ethical requirements of the faculty, 
they are also required to carry out their duties as 
contractees—they are all schedule E employees 
of the Crown Office, so they are under contract. It 
would therefore be difficult to report an advocate 
depute who was making a motion to allow late 
evidence because someone in the bowels of the 
Crown Office had slipped up. The vice-dean might 
be able to comment on that, but I think that the 
dean would be reluctant to exercise his jurisdiction 
against a prosecutor. If Parliament sets up the 
independent investigative or review body of the 
Crown Office, such complaints might be made to 
that body. 

Roy Martin: From the point of view of the 
faculty, the jurisdiction of the dean in matters of 

discipline would extend over any advocate depute 
who was an advocate and who was alleged to be 
guilty of some form of professional misconduct. I 
suspect that we are not really talking about that 
here. I suspect that we are talking about a 
situation where, for whatever reason—not 
necessarily because of an individual’s fault or a 
deliberate act—the Crown simply fails to meet a 
deadline. The first consequence of that is in the 
hands of the judge at the preliminary diet or at any 
other part of the procedure. That is an important 
safeguard, because judicial independence may be 
brought to bear on the particular issue. 

The other thing to be borne in mind is the 
difference between the position of the prosecution 
and that of the defence. The defence is there to 
represent the interests of the individual who has 
against them the forces of the state by way of the 
criminal indictment. The duties of those 
representing the accused are to the accused, 
whether we are talking about a solicitor, advocate 
or indeed witnesses who are asked to bring an 
independent judgment to bear—their duties are 
individually to the accused. 

The Crown is quite different. It is acting in the 
public interest. There is, of course, a victim in most 
crimes; there are witnesses and individual 
consequences to what might have happened. I 
would have thought that the judge was best placed 
to decide whether the Crown had failed—by a 
deliberate act, for example—to disclose something 
that ought to have been disclosed. Given that the 
Crown is acting in the public interest, the judge is 
in the best position to decide whether, in the public 
interest, the accused should walk free or whether 
some sanction is merited on an individual such as 
an officer or an advocate. That is a difference to 
be recognised in relation to the two sides of the 
criminal case. We are not talking about two private 
parties or two public bodies in opposition. Rather, 
the situation involves the public interest against 
the interests of an individual. 

Michael Matheson: What sanctions would be 
available to a judge if he decided that the Crown 
had failed to disclose information that it should 
have disclosed? 

Roy Martin: The ultimate sanction is that he 
might bring about a situation in which it was 
impossible for the Crown to proceed to trial 
because an essential part of the evidence simply 
could not be led. In that situation, the accused 
would then be free. It is difficult to envisage what 
lesser sanctions might be—I suspect that Mr Ogg 
is better placed than I am to do that. Normally, in 
criminal trials, particularly those in which the 
accused is in receipt of legal aid, there is no 
question of an award of expenses against either 
party. There might be sanctions against 
individuals. For example, an individual might be 

 

351



407  7 JANUARY 2004  408 

called before the judge because he is said to be in 
contempt of court, but, again, that would be at the 
extreme end of the issue. I suspect that the 
sanctions might involve the judge exercising 
discretion such as allowing a further adjournment 
or preliminary diet. However, in such a case, we 
would have the assurance that the sanction was 
under the control of the judge and was not brought 
about by the Crown or the defence. 

Derek Ogg: By and large, the judge would 
simply adjourn the trial diet because not enough 
notice had been given to the defence. He could 
simply say that it would be unfair to continue with 
the trial as a rabbit has been pulled out of a hat. If 
he adjourned the trial diet, that would make the 
situation fair again, as the defence would have 
time to do its job. We are not talking about the 
judge effectively allowing someone to walk free 
because a deadline has been missed; we are 
talking about a judge administering the fairness of 
the proceedings. His job is to make sure that the 
trial is conducted fairly. If the Crown pulls a rabbit 
out of a hat, the judge is under no obligation to 
say, “Nice rabbit, nice hat, let’s get on with the 
trial.” He should say, “We are going to have a 
further delay, caused by the Crown, which I 
criticise.” If that happened a lot, representations 
would have to be made to Parliament for further 
powers because the system would not be working 
as envisaged. 

The ultimate sanction would be to say that, 
because the deadline had not been met, the trial 
should proceed without the new witnesses or 
evidence. It may be that there are urgent 
considerations in relation to witnesses, such as 
those who might have come from abroad to give 
evidence. A delay in the trial might have a huge 
economic impact on such people. In such a case, 
the judge might decide that it was important to get 
the trial over and done with. Even if the Crown 
submitted evidence after the deadline to the effect 
that the accused had mental problems, for 
example, the judge would be able to say, “You 
obviously did not think that that evidence was 
important enough to put it on the initial indictment, 
so you’ve had it. We shall carry on with the trial 
without the new witnesses.” 

Michael Matheson: Most of the evidence that 
we have had on early disclosure has focused on 
the need for the Crown to disclose evidence at an 
early stage to the defence. Does the defence have 
a role in disclosing evidence to the Crown at an 
early stage? 

Derek Ogg: If the defence intends to lead 
witnesses to speak to or rebut any aspects of the 
Crown case or to lodge any expert evidence or 
reports, there are time limits in relation to when 
that can be done. Effectively, that is when the 
defence discloses its evidence. The Crown can 

then interview the defence witnesses and experts 
and get a steer from that as to what the defence is 
thinking.  

It is important to remember, of course, that the 
defence is under no obligation to prove the 
innocence of the accused; it is the Crown who has 
an obligation to prove their guilt. We call the 
charge a libel because that is what it is until it is 
proved. The Crown has accused someone of 
dreadful acts and it should not do so unless it has 
evidence that can prove that that person has 
committed those acts. The right of the defence to 
remain silent is enshrined in law and convention. 
Nothing that inhibits that right should be allowed, 
including requirements to disclose details of the 
defence. 

Currently, in a rape case, if the defence is 
consent, the defence counsel has to give notice of 
that. In a murder case, if the defence is self-
defence, we have to give notice of that. If the 
defence is alibi—“I wasn’t there; I was having 
dinner with a nun in San Fransisco”—we have to 
give notice of that and give the name of the nun 
and the name of the restaurant. There is a system 
of giving notice of the defence. However, we must 
remember that our system entitles us to say, 
“Prove it. Full stop.” 

The Convener: I want to ask you briefly about 
early disclosure. I hear what you say about the 
legal principle of the right to remain silent and 
what you say about a culture change. Will it be 
possible to achieve that culture change if only the 
Crown is required to disclose its evidence early? 

What is the general practice for the questioning 
of witnesses before the indictment is issued? It 
has been suggested that defence counsel could 
act a bit more quickly in questioning witnesses 
before the indictment is issued, to allow an early 
start. 

Derek Ogg: We can act more quickly in taking 
statements from witnesses if we know who they 
are and have their current addresses and if we 
know that they are willing to co-operate. 

The Convener: But you currently get that 
information. 

Derek Ogg: No. With respect— 

The Convener: You get a provisional list of 
witnesses from the Crown. 

Derek Ogg: No. If you read chapter 5 of 
Bonomy, you will see—I think in paragraphs 5.9 to 
5.11—that he says, in effect, “That’s the theory; 
now here’s the practice.” 

The Convener: But in some cases you get that 
information. You are surely not saying that you 
never get a provisional list of witnesses from the 
Crown. 
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Derek Ogg: No. The theory is that provisional 
advance lists of witnesses are given, but that does 
not always happen in practice—not by a long 
chalk. The provisional list—or, indeed, the final 
list—often does not appear in advance. The final 
list of witnesses may include people who were not 
on the provisional list, such as experts, fingerprint 
officers and others who are proving the forensic 
side of the case, which is an important part of 
Crown proof nowadays. Those people could not 
be on the provisional list. The provisional list 
contains the people whose names and addresses 
the police have noted. Bonomy is perfectly clear in 
saying that the root cause of delay in a trial is— 

The Convener: I know. I am sorry to cut across 
you, but I was interested in your view on whether 
the defence could prepare cases a bit more 
quickly before the indictment, if it has a rough idea 
of who the witnesses will be. 

Derek Ogg: On a case-by-case basis, that 
might be true. Some firms of solicitors are good at 
doing that and some are not so good. If the 
objective is to have trials proceed on a specific 
date after the 80 days, that will best be helped by 
early disclosure of witnesses. You talked about a 
culture shift; the culture shift that I am talking 
about is one in which people will co-operate 
towards that objective. However, I do not see how 
disclosing the defence achieves that at all. You 
are talking about a different culture there. 

The Convener: Lord Bonomy talks about 
uncontroversial evidence and says that the 
procedure for that is not very well used at the 
moment. 

Derek Ogg: That is to put it mildly. I will tell you 
what happens. A notice of uncontroversial 
evidence arrives in a solicitor’s office and he fires 
off a standard letter from his word processor to 
say that none of it is agreed. I cannot remember a 
case involving so-called uncontroversial evidence. 

I agree entirely with Lord Bonomy. When a 
notice of uncontroversial evidence is served on us, 
we have only seven days to respond, but we do 
not know whether the evidence might turn out to 
be critical or not. We really do not know. If we 
agree that something is uncontroversial, lo and 
behold, sod’s law being what it is, we may have 
agreed something that turns out to be 
controversial. We have therefore been negligent 
and have failed to represent properly the interests 
of our client. Our client then appeals under 
Anderson v HMA that he was convicted because 
of the incompetence of Mr Ogg QC, his counsel. 
The appeal court then agrees that I should never 
have agreed that the evidence was 
uncontroversial and the client is acquitted and 
perhaps retried or perhaps not. The headlines in 
the Daily Record will then attack me and no other 

solicitor in the country will ever again agree to a 
list of uncontroversial evidence. 

11:00 
Roy Martin: I wonder whether I may add to that, 

based on my experience as a prosecutor. In such 
matters, it is often overlooked that, ultimately, the 
case is proved or not proved before a jury. It may 
be important that the jury hears evidence, even if it 
is uncontroversial. 

I recall a series of trials in which it was 
necessary to lead a great deal of uncontroversial 
evidence, which was entirely repetitive. The 
evidence concerned the attendance of members 
of local authorities at meetings, in a case about 
fraudulent claims for expenses. On one occasion 
in that series of trials, the defence refused to 
agree to a joint minute, as it was then called, for 
the leading of the evidence—and one could 
suggest that that was against the public interest—
and a great many witnesses appeared to testify 
that the particular member had not been present 
at meetings. In another trial, the Crown offered a 
joint minute of admissions and the defence 
accepted it, so the trial was much shorter. 

I am satisfied on that experience that the jury 
was better served in the first trial than in the 
second, because instead of something simply 
passing before the jury in a matter of a few 
seconds—with the clerk of court reading out the 
joint minutes of admissions that stated all that was 
agreed—the jury was aware of the fact that on 
many occasions somebody had claimed to be 
somewhere where other people had been, to 
which the clerk who was taking the minute 
testified. 

That may be a special circumstance on my part, 
but it emphasises the importance of witnesses’ 
testimony before juries, even when the evidence is 
uncontroversial. That is not to say that I disagree 
with Mr Ogg, because as far as the defence is 
concerned his point is important. The critical 
element for the defence, as he mentioned in his 
answer to the previous question, is the 
presumption of innocence. The defence is not 
there to prove anything. There is the risk that, if 
something is agreed to, that makes the proof 
and—whether or not it can be criticised—that is 
ultimately not in the interests of the defence. That 
is not to say that I do not support the agreement of 
evidence as far as it can be agreed, but I 
understand why people are not prepared to agree 
it. 

Derek Ogg: It is worth saying that prior to a trial 
it is difficult to agree evidence. I do not know of 
many trials during which counsel has said to the 
Crown, “That’s not in dispute. Put it in a joint 
minute.” In such circumstances, the Crown Office 
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can phone the witnesses to say, “You needn’t 
bother coming to speak to your photographs”, 
“You needn’t bother coming to speak to the docket 
that you put on or your service of this warrant,” or 
something of that nature. 

Most trials involve dispensing with a dozen or 20 
witnesses—or up to 30 witnesses in some 
cases—because we agree a joint minute on stuff 
that we know we can agree on. We have 
instructions on it and we know that it is not critical. 
Sometimes that is not known until one gets into 
the trial and knows who the trial counsel will be, 
because the trial counsel may say, “Well, I don’t 
know why anyone agreed that this was 
uncontroversial, because I am of the view that it is 
controversial.” 

Everyone will tell you that joint minutes 
substantially curtail criminal trials in Scotland. 
They do not make a difference to the day on which 
trials start, but they substantially curtail their length 
and inconvenience to witnesses. It should not be 
thought that inconvenience to witnesses is caused 
only by adjournments. It is caused by the fact that 
witnesses have to hang around waiting to get a 
phone call to come and speak to, for example, a 
document that has been extracted from a file, 
even though they may not know anything about 
the case. If joint minutes can be agreed early, that 
should be encouraged. The trial judge could do 
that. 

Mr Stewart Maxwell (West of Scotland) (SNP): 
I want to take you over your written submission 
and some of the comments that you have made 
this morning about fixed trial dates. Correct me if I 
am wrong, but this morning you seemed to 
suggest that you support fixed trial dates, because 
they bring more certainty. However, in your 
submission, you appear to be opposed to fixed 
trial dates. You certainly express considerable 
doubts in your written submission about the 
practical effectiveness of the proposals to replace 
High Court trial sittings with fixed trial dates. Do 
you think that it is necessary to change the current 
system from sittings to fixed trial dates? 

Derek Ogg: I am sorry if my commentary is 
unclear or appears to be ambiguous in that 
respect. That is certainly not our intention. We 
support fixed trial diets and I believe that our 
document says as much. 

That said, we criticise new section 83A that the 
bill proposes to insert into the Criminal Procedure 
(Scotland) Act 1995. According to the explanatory 
notes, subsection (3) of the proposed section 
seeks to allow judges to fix a trial diet. The 
indictment will fall if it is not called at that diet, 
although the Crown has the right to raise it again 
at a future date if it sees fit. 

Paragraphs 59 and 60 of the explanatory notes 
say: 

“Section 8 introduces a new section 83A into the 1995 
Act which makes provision for two different approaches for 
the court in relation to appointing and continuing the trial 
diet … Under subsection (3), the court may fix a particular 
day as being the one on which the trial diet shall 
commence.” 

I support such an approach, because it provides 
certainty and means that we will be working 
towards a definite date. Paragraph 60 continues: 

“In such cases the diet cannot be continued without 
formally calling in court.” 

I also support that, because I do not think that any 
procedure with respect to someone’s trial should 
happen without it being called in their presence in 
a court of law. Paragraph 60 goes on to say: 

“If it is not called on that day, the indictment will fall. That 
means that the Crown cannot take further proceedings on 
that indictment. Subject to any overriding time limit 
constraints, however, the Crown may re-indict the case.” 

That gives us a drop-dead scenario and forces the 
Crown and the defence to be ready on that 
particular day. 

However, paragraph 61 of the explanatory notes 
says: 

“The other approach is that set out in subsections (1) and 
(2). In such cases the court will appoint a trial diet for a 
given day, but it will be possible to continue such a diet 
from day to day without formally commencing it by calling it. 
Continuation will be by a minute signed by the Clerk of 
Justiciary”, 

who is a civil servant. That means that there will 
be no representations; the diet will not be held in 
public; the accused will not be present; and there 
will be no necessity under the legislation for the 
clerk to investigate how such a step will affect the 
availability of the defence’s expert witnesses or 
even of counsel, who in three days’ time might be 
conducting a trial under a fixed diet in another 
court. Such an approach puts into the hands of a 
civil servant employed by the courts the power 
that, under subsection (3) of new section 83A, is 
only in the hands of a judge. It gives that civil 
servant unaccountable power because, after all, 
he is not accountable to me or anyone else, 
including Parliament. 

In fact, such a measure effectively means that, 
for example, a clerk in the High Court in Edinburgh 
and a clerk in the High Court in Glasgow could 
schedule Queen’s counsel into a conflict of times. 
Without that measure, I might have known that, 
with the fixed diet system, I had a fixed diet for 
Monday which was a three or four-day rape trial 
and a fixed diet for Friday which was a murder trial 
that would last two weeks. However, if such a diet 
is appointed under subsections (1) and (2) of new 
section 83A, I do not know whether I can take 
those two cases. If the diet is appointed under 
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subsection (3), I know that I can, because if it is 
not called for trial on those dates the indictment 
will fall. The case will have to be re-indicted at 
another time and there will be another preliminary 
diet at which we will discuss our availability. 

Under subsections (1) and (2) of new section 
83A, I might take instructions for a rape trial on a 
Monday. The victim and I think that the trial is 
meant to start on that day and we are ready to go 
to a trial that will last perhaps four days. I could 
also take instructions for a murder trial on a 
Friday. However, the two clerks in the two courts 
could administratively continue the rape case from 
day to day because, for example, they want to 
give priority to another case. As a result, on the 
Thursday, the clerk might say, “I’ve 
administratively continued this case to today.” That 
means that the victim has been kept hanging on 
for three days and I am due to start a rape trial a 
day before I am scheduled—and, I would have 
thought, obligated—to start a peremptory trial diet 
for a murder. That is just a replication of the 
proposed system. It will create chaos. 

I think that judges will tend to appoint diets 
under subsections (1) and (2)—in other words, the 
diets that clerks can shift from day to day—
because those do not involve a drop-dead 
scenario by causing indictments to fall. Indeed, I 
wonder about the relationship between the judge 
and the clerk in such circumstances. Who is the 
boss? Who is calling the shots? I also wonder 
about the relationship between the clerk and the 
Crown Office and which of them is the master of 
the instance. I certainly wonder about the 
relationship between the clerk and the defence 
counsel. I do not want my professional ethical 
responsibilities to be subject to a civil servant’s 
whim, in effect, by their organising their court in a 
certain way on a day-to-day basis without any 
possibility that I can say to the judge, “This isn’t 
fair.” 

Mr Maxwell: So your fear is that subsection (1) 
and (2) diets will be the norm and that subsection 
(3) will almost fall by default, as it involves “a drop-
dead scenario”. In effect, there will not be fixed 
dates. 

Derek Ogg: We will end up having to have 
sittings instead. With respect, my criticism was 
contrary to what you thought it was. I was 
criticising proposed new section 83A—we all think 
that the new section gives definite dates, as that is 
the objective that all of us are working towards, but 
in fact it could end up doing the reverse. 

Mr Maxwell: You say that it will do so in your 
submission. 

Derek Ogg: Indeed, things will be worse 
because currently a judge can say, “I am not going 
to adjourn from day to day. We have waited long 

enough—let’s get our act together and get 
started.” That has happened. 

Mr Maxwell: If you believe that subsections (1) 
and (2) will become the norm and the option of 
choice, particularly because of the administrative 
flexibility that would be provided in the court 
system, how could such a problem be solved? 
How would you resolve that problem and get fixed 
dates? Would you change something in the bill? 

Derek Ogg: The Parliament can create a 
hierarchy of preferences so that the judge should 
in normal circumstances appoint a fixed diet. The 
exception should be when there are special 
circumstances. A victim might be very vulnerable 
and there might be reasons to think that his or her 
state of mental health will not be auspicious on a 
particular day, or a child witness might have 
examinations on a particular day but might not be 
sure on what day those examinations will fall. 
There might be an anticipated uncertainty or—to 
use Donald Rumsfeld’s dreadful concept—
unknowables that we know about. A trial might be 
vulnerable because of particular features that all of 
us can identify in advance.  

The judge would have to state reasons for 
departing from the general requirement on him to 
fix a diet of trial. If the Parliament prioritised in that 
way, rather than simply giving us equal-handed 
alternatives, that would make it clear to the 
judge—who, as I have said, must participate 
willingly in the process—what was intended in 
respect of fixed diets. It would make it clear that, if 
everyone said that a trial would be ready to start 
on a particular day, it should start on that day and 
not have to fit into a civil servant’s idea of which 
court should do what and when. In fixing the trial 
diet, the judge should be required to state special 
reasons at the preliminary diet for departing from 
the general requirement to make a fixed diet of 
trial. 

Mr Maxwell: Do you object to the clerk per se 
being responsible for setting dates, which is an 
administrative function, and think that the judge 
should be responsible? Could the clerk set dates if 
certain safeguards are put in place? You said that 
a clerk could just make a decision about one court 
changing things and another court changing things 
without communicating with those who are 
involved. 

Derek Ogg: What if there are two clerks in two 
different courts? They will have different 
administrative reasons for wanting to continue 
their work load or their judge’s burden from day to 
day. The judge might be due to chair a meeting of 
the Parole Board on a Wednesday, for example, 
so that the trial cannot start then. A person would 
not know about that and might not be told about it. 
One of my fears relates to the fact that there does 
not seem to be any accountability on the clerk’s 
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part in respect of giving reasons, explaining why 
things are happening or, indeed, being required to 
take submissions from counsel. 

As a Queen’s counsel, I would feel 
uncomfortable making representations to a clerk of 
the court about a trial. That matter should be in the 
hands of the judge. The accused is under 
protection of the court and the court’s president is 
the judge, who should never lose responsibility for 
that to the clerks. Therefore, I have a principled 
objection to a clerk doing such things, but I also 
have an objection to a judge doing them, because 
I know what will happen. I know what the theory 
and the practice will be. We will still get 
continuations. We will end up having to have 
sittings—all your efforts at getting fixed diets will 
have failed, as slippage will be introduced. We will 
end up with a bidding war among five or six courts 
sitting at the same time in the High Court in 
Glasgow about the availability of counsel. Some 
clerks will no doubt favour some counsel or some 
types of case and some judges will think that 
some cases have a higher priority than others and 
will try to switch things around. That will not work. 

Parliament has to be focused on the change and 
state what it wants. To the extent that rules can 
affect outcomes—I know that I have said that a 
culture change is required—the rules must clearly 
support the culture change. If they do not, a judge 
will be able to say, “It does not say anything here 
about which priority I am meant to apply and about 
whether I am supposed to fix a specific diet of trial 
or an administratively moveable diet of trial. I have 
no guidance from Parliament on that, so I will do 
what I like. It sounds to me that my clerks and I 
can fix our sittings between us.” The judge and the 
clerks will effectively create their own hybrid 
sittings. 

11:15 
Roy Martin: It seems to me that what has been 

said is clearly the case. If there is to be a fixed diet 
system, the presumption is that any allocation or 
appointing of a day for the holding of a trial diet 
should be in accordance with subsection (3) of 
new section 83A. That should be the general rule. 
It may be a matter of emphasis as much as 
anything else, because it is not unreasonable to 
have some sort of exception to that general rule—
whether that is under the control of the judge or of 
the clerk of justiciary raises separate issues, about 
which Mr Ogg has spoken eloquently. If there is to 
be a culture change towards fixed diets and the 
preservation, if at all possible, of those diets, the 
emphasis of new section 83A is wrong: it should 
start, as it were, with subsection (3) and then 
outline some sort of exception. 

Mr Maxwell: That is helpful. We have had 
evidence from the court administration unit about 

how it sees the process working. Has it had 
discussions with the Faculty of Advocates on the 
matter? 

Roy Martin: Yes, there have been 
discussions—on at least three occasions when I 
have been present—between the faculty and 
members of the justiciary office or, in one case, a 
member of the justiciary office who was seconded 
to the Scottish Executive. As far as the faculty is 
concerned, there have been such discussions and 
there is no dispute in principle between the faculty 
and those with whom we have spoken. We have 
not had detailed discussions on the particular 
provision. 

Mr Maxwell: We received evidence from 
Norman Dowie, who mentioned the building of 
software for electronic diaries, and integration of 
that information. I know that there are electronic 
diaries, but he envisioned a more sophisticated 
measure. Would not that assist in solving some of 
the problems that you have identified in relation to 
not knowing where people are and when they are 
in different courts? 

Roy Martin: Yes. Mr Dowie is one of the people 
with whom we have had discussions. That is the 
sort of procedural change and development that 
we would support. 

The point that Mr Ogg makes is slightly different. 
His point is that knowledge of all the 
circumstances that may be consequent upon 
adjournment of a trial diet is important, but 
proposed new section 83A(1) does not provide 
any mechanism through which that knowledge 
would become available. The second question is 
about who should make the decision, having 
received all of that knowledge, and in what 
circumstances an adjournment should be allowed. 
In principle, better sharing of information, and use 
of electronic diaries and schedules to which 
everyone could have access, would be a great 
improvement, which we would certainly support. 

Derek Ogg: I would see that coming in 
particularly at the last preliminary diet stage, at 
which the trial diet is fixed. Such electronic media 
would be useful. I am a great fan of Norman 
Dowie; he is a splendid modern-minded and 
foresightful civil servant. I wish that I had his 
confidence in the Faculty of Advocates’s ability to 
manipulate electronic information. 

The Convener: I am glad that it was you who 
said that. 

Margaret Mitchell: Arguably, the extension of 
the 110-day rule is one of the most controversial 
proposals in the bill. I do not see anything in your 
submission that suggests that the Faculty of 
Advocates is against the proposal in principle, 
although in your evidence today you suggest that 
human nature is such that, if the time limit is 
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extended, people will work to the new time limit. 
Are you opposed in principle to the extension? 

Derek Ogg: No, I am not. My view is that 110 is 
a number and 140 is another number. A difference 
of 30 days is significant for a person in jail awaiting 
trial, but the gains that the change will bring will 
make it worth while. I think that the dean of the 
faculty said the same thing in his article in 
“Holyrood” magazine. There is no magic about the 
number. 

I do not know whether Parliament realises this, 
but ours is the only jurisdiction in the world that 
requires its citizens to remain in jail for such a 
short time awaiting trial. We have a fantastic 
record on that—and have done for centuries. In 
England, a person can languish in jail for a year 
before someone gets round to trying them. That is 
equivalent to serving a sentence of two years 
before even being found guilty, if we take into 
account time off for good behaviour. 

We should be proud of our system. When we 
say that the 110-day rule is the jewel in the crown 
of the Scottish system, we mean that strict time 
limits are the jewel in its crown. In other words, 
there is a drop-dead scenario. Human nature is 
such that people will go to the wire when there is a 
time limit and as soon as that happens, some 
people will fall over the wire, because they do not 
manage their diaries as well as others do. 

The courts have said that the rule is an 
important part of the constitution of Scotland—
many people do not realise that we have a 
constitution, but we do have one to the extent that 
it is made up of such rules. The Parliament should 
always be reluctant to interfere with long-standing 
rules, but it is being asked simply to change the 
number, rather than the principle. Moreover, 140 
days is still a much shorter period than is in 
operation anywhere else. In Belgium, for example, 
a man has been in jail on paedophilia charges 
awaiting trial for eight years. The European Court 
of Human Rights has said that it is not a breach of 
human rights to keep someone in jail for a few 
years while they await trial.  

Scotland leads the way on the matter; we have 
created a system in which our civil servants and 
prosecutors must produce evidence; for example, 
if one of us were to be wheeched off the street and 
into jail, it would be their job to tell us why that had 
happened, to say what evidence they had and to 
bring us to trial to give us the chance to get out of 
jail as quickly as possible. That is the Scottish way 
of doing justice and I hope that others want to 
copy it—if they do not, it is because they are too 
stingy to provide the resources. The principle, 
rather than the arithmetical number of days—as 
long as that remains small—is what matters. 

Margaret Smith (Edinburgh West) (LD): Lord 
Bonomy suggested that a preliminary diet should 
take place within nine months of the first 
appearance on petition of the accused. However, 
the bill proposes that the time limit should be 11 
months, but that the trial should be commenced 
within 12 months, so there might be only a 
month’s difference. Do you prefer the proposals in 
the bill to those of Lord Bonomy? 

Derek Ogg: I think that it was I who 
recommended to Lord Bonomy that the time limit 
should be nine months. 

Margaret Smith: My question was not in any 
way planted. 

Derek Ogg: I certainly took Norman Dowie 
aside and bent his ear at great length about the 
matter. 

In the event of someone’s being arrested and 
told that they are, for example, a paedophile, a 
rapist or a murderer, a time limit of nine months 
would give the state quite a long time to get its act 
together to be able to say, “Here is the evidence to 
prove that.” That is why I support the Bonomy 
recommendation. 

The nine-month limit would also give the 
defence an extra three months lead-in time in 
which to get moving. Provided that there was 
disclosure, that extra time would create many 
opportunities for the defence to anticipate its 
needs and ensure that everything was in place for 
the first trial diet. I cannot stress enough the 
importance of that: every extra week, fortnight or 
month of lead-in time for the defence can be used. 
If there were also the culture change that I talked 
about, the preliminary diet really could work. 

Roy Martin: I suspect that a time limit of nine 
months, rather than 11 months, would be more 
likely to bring about that culture change, because 
it would clearly indicate to the Crown that, in a 
case in which the accused is on bail, it must act 
more quickly than it has done in the past. That is a 
useful signal, even if there is a rational 
mechanistic argument for 11 months being 
sufficient. Although the Faculty of Advocates has 
not made representations on that, I would support 
the nine-month limit for that reason alone—it gives 
a signal to the Crown. 

One would hope that once the initial period 
when the changes were being absorbed was over, 
we would then have a timetable—in all cases we 
would have a criminal justice system and 
prosecution system that is moving forward and 
has moved on two months in advance, so 
ultimately there should be no difficulty. I support 
the proposal for a nine-month limit from the 
culture-change point of view. 
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Marlyn Glen (North East Scotland) (Lab): The 
bill proposes changes to section 196 of the 
Criminal Procedure (Scotland) Act 1995 in relation 
to the sentence following a guilty plea. Will you 
outline to the committee your experience of the 
way in which the existing provisions have 
operated? For example, does the existence of a 
discount create an incentive to accused persons to 
plead guilty at an early stage? 

Derek Ogg: Yes, I think it does, if they trust the 
fact that they will get a discount. Let us talk 
practice and theory. Let us say that I am a judge 
and I have before me a case of a guy who I think 
ought to be in jail for eight years because of the 
crime that he has committed. Although he has 
pled guilty two weeks before the trial diet, I still 
think that the guy should get eight years, so I say 
that he ought to have got 10 years, but I will give 
him a two-year discount for pleading two weeks in 
advance of the trial diet, so he ends up serving 
eight years. I do not think that people who take a 
judicial oath of office approach their job in that 
way, but I know how human nature can work 
subconsciously. You might find the headline 
sentence drifting ever so subtly upwards; 
something that would normally attract an eight-
year sentence would attract a 10-year sentence. 
The discount for an early plea is two years so the 
sentence would be eight years. 

Parliament has debated discounts in sentences 
served for good behaviour. People could get 30 
per cent off a sentence of more than four years 
and 50 per cent off a sentence of less than four 
years for good behaviour. People say, “They 
should serve every day of their sentence.” If 
Parliament decides that, all that will happen is that 
judges will say, “When previously I gave someone 
six years, I was giving them four years in jail, but 
now the Parliament is saying that people have to 
serve every day of their sentence, so I will give the 
person four years for the same crime.” Judges will 
ask themselves subconsciously how long a person 
should serve for a crime and what sentence they 
need to impose to meet that end. That is my fear. 

It is difficult to police that, but I like the bill’s 
provision that says that the judge has to consider 
discounts and has to give reasons for giving them. 
The judge would have to say what the sentence 
would have been. That will allow us to go to the 
appeal court and ask whether a specific offence is 
really worth 10 years, because judges normally 
impose seven or eight-year sentences for it. We 
would be able to ask whether the judge really 
applied the intention of Parliament, which would 
allow us to have the sentence reviewed on appeal. 
I like the requirement in the bill, although it could 
be subverted by judges. 

Marlyn Glen: Do you think that discounts create 
improper pressure on accused persons to plead 
guilty? 

Derek Ogg: That would vary from case to case. 
Most of the people whom we represent have very 
low IQs and are extremely dependent on their 
professional advisers. They might feel guilty about 
something and they might have done something 
wrong morally or legally, but they might not have 
done what they are accused of doing, or they 
might not have done it to the extent that they are 
accused of doing it. I can envisage situations in 
which we would see that it was highly 
advantageous to a particular accused person to 
plead early, because he will get the discount and 
there might be many mitigating factors anyway, 
which would mean that the headline sentence 
would be quite low. With the discount, he would 
serve quite a short period in custody. That person 
might say, “I did not do this, but everyone seems 
to be pointing me in that direction.” We talk about 
vulnerable witnesses; there are vulnerable 
accused persons out there, too. That will have to 
be considered as part of the culture change. 

Defence counsel and defence solicitors will have 
to be aware that they take their client’s 
instructions. The counsel and solicitors give 
advice, but the client is empowered to give the 
instructions. That sounds very theoretical, but it is 
important that counsel and solicitors are aware of 
that situation, which can be a risk. 

Marlyn Glen: You have already partly answered 
this question, but what would happen if there were 
no discount for pleading guilty? Would it just go 
back to the headline sentence? 

Derek Ogg: Yes, but I should say that I like very 
much the bill’s emphasis that even on the day of 
the trial, a guilty plea can be rewarded, if you like, 
by a discount, because it can save vulnerable 
witnesses and other witnesses from the 
inconvenience of having to give evidence. 
Otherwise, a trial might be lengthy. There may be 
witnesses who have not turned up on day one and 
who are at the end of a phone call for the second 
week. They can be contacted. There could be a 
tremendous saving to the state and to the 
witnesses. 

11:30 
In addition, it is sometimes not obvious until the 

day of a trial that someone who may be quite an 
inadequate accused is able to face up to the 
reality of what is happening. Appearing in court 
and knowing that all the witnesses have shown 
can be a dose of cold water to the accused—a 
dose of reality that perhaps has not intervened 
until that point. Therefore, the emphasis that there 
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should still be a discount available for a guilty plea 
on the day of a trial is good. 

Margaret Smith: The Executive proposes to 
implement section 13(1) of the Crime and 
Punishment (Scotland) Act 1997, to extend the 
sentencing power of sheriffs in solemn 
proceedings. We have heard evidence that a 
number of people have concerns about that in 
terms of inconsistency of sentencing, sentencing 
drift and so on. Do you have a view on the general 
question of extending the sentencing power of 
sheriff courts? Do you also have a view on the 
types of cases that should be marked for trial in 
sheriff courts rather than in the High Court? 

Derek Ogg: I have a personal view on that, but I 
cannot claim that it is part of the Faculty of 
Advocates criminal bar association’s submission. 
However, I would guess that the view of most of 
my fellow members is similar to mine. Andrew 
Hardie—now Lord Hardie—became Lord 
Advocate after the Government changed in 1997 
and Labour took power. During his tenure as Lord 
Advocate he had the opportunity to implement 
section 13(1) of the 1997 act, which amended the 
Criminal Procedure (Scotland) Act 1995, but he 
did not take that opportunity. I understand that he 
did not do so because he did not believe that it 
was appropriate to do so. Clearly, there was a 
view in the Executive at that time that it was 
unnecessary to implement section 13(1). 

Frankly, I do not know what has changed. 
Perhaps implementing section 13(1) is simply a 
mechanism for trying to get business through by 
putting it down to the lower courts. Perhaps it is 
simply intended that sheriffs should impose even 
heavier sentences than they impose for the work 
that they have before them now. I rather suspect 
that the intention is to send more High Court 
business to the sheriff courts in order to get 
through it. 

I have a little worry about the proposal to 
implement section 13(1). A young solicitor, for 
example, who has been qualified for one month 
and has a legal aid certificate, could represent in a 
jury trial someone who faces five years’ 
imprisonment—or more, if a sheriff remits the case 
to the High Court. At the moment, a person is 
entitled to be represented at the state’s expense 
by a fully qualified advocate in the High Court of 
Justiciary, and to be prosecuted by another 
advocate, with all the rules of ethics and 
procedure that we have for such solemn 
proceedings and with the training and expertise in 
advocacy that the Faculty of Advocates 
possesses. 

I realise that that sounds like a bit of a pitch for a 
closed shop. However, I believe that solicitor 
advocates might also be concerned about the 
proposal to implement section 13(1) because they 

have gone to the trouble of becoming qualified to 
appear in the High Court to represent people who 
face sentences of up to five years. However—lo 
and behold—overnight, their junior assistants in 
the office could go and do the same job in the 
sheriff court. 

If section 13(1) were implemented, I wonder how 
that would affect historical decisions to appoint 
sheriffs. If it had been known that a sheriff might 
be trying solemn proceedings involving five-year 
sentences, I wonder whether the same judgment 
would have been made that a particular person 
was an appropriate person to be a sheriff. In other 
words, are sheriffs exactly the same in terms of 
qualification requirements and so on as High Court 
judges? If that is true, why is there a difference 
between the High Court and the sheriff court? 

This year, the High Court in Glasgow could have 
a sheriff sitting as a temporary High Court judge, 
the prosecutor could be a procurator fiscal—a 
procurator fiscal has just been appointed as an 
advocate depute—and the case could be 
defended by a solicitor advocate. All three people 
could be down the road, across the bridge and in 
Glasgow sheriff court the next day doing a jury trial 
for a five-year sentence. Why have that difference 
between the High Court and the sheriff court? I 
think it might be a step too far. 

Roy Martin: From the faculty’s point of view, 
that seems to raise two implications, one of which 
is not necessarily in whole-hearted agreement with 
what Mr Ogg said. The distinction between the 
High Court of Justiciary and the sheriff court ought 
to depend on the types of crimes that are being 
charged. Unless we move to a single-court 
system, which is implied by what Mr Ogg just said 
and, indeed, such as exists in the Crown court 
system in England and Wales, the more serious 
crimes ought to come before the High Court of 
Justiciary and the less serious crimes ought to be 
tried on indictment before the sheriff. We have that 
distinction at the moment because murder, 
treason and rape trials must come before the High 
Court. Whether we expand or alter that list is a 
separate issue. 

Although I agree that many of the facts that have 
been referred to raise other issues, the principle 
ought to be that the severity or seriousness of the 
crime merits the case’s going before either the 
High Court of Justiciary or a sheriff court. In a 
sense, the powers of sentencing are a 
consequence of that and should not lead that 
decision. 

As a result of Lord Bonomy’s investigations, it is 
acknowledged that the critical issue is to get High 
Court procedure right. That will have significant 
implications for the Crown Office and Procurator 
Fiscal Service. If, at the same time, sentencing 
powers were significantly increased, the sheriff 
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court work load would alter significantly. That 
might have a knock-on effect that was adverse to 
proper implementation of reforms of the High 
Court. The faculty has not considered the matter, 
so what I say is just my view. It is worth 
considering the types of cases that go to the High 
Court, but the matter should be examined once 
the High Court reforms have had a chance to 
work, rather than be imposed at the same time 
with the administrative consequences that might 
ensue. 

Margaret Smith: We are awaiting the McInnes 
report on sheriff courts. It has been suggested that 
the types of case that might be transferred to the 
High Court would be assaults, robberies and 
medium-sized drugs cases. You are suggesting 
that we consider that proposal when we are 
examining the sheriff court in the round rather than 
do it piecemeal at the moment, even though the 
impact will be a transfer of 20 per cent of business 
from the sheriff court to the High Court. 

Roy Martin: That is a sheriff court issue rather 
than a High Court issue. You are right to refer to 
the McInnes report and the points that Mr Ogg has 
made about how sheriffs were appointed and 
whether they were judged to be appropriate 
judges. Those are all sheriff court issues, so it 
would be appropriate to consider an increase in 
sentencing powers when we examine the sheriff 
court in the round, rather than at the same time as 
the implementation of Lord Bonomy’s reforms. 

The Convener: Before we go any further, I 
should say that we must finish at a quarter to 12 
and we have still to discuss two very important 
issues. Members should bear that in mind; brevity 
would be appreciated. 

Mr Maxwell: Earlier you gave the example of 
inexperienced counsel dealing with cases that 
have been transferred. Will lack of experience 
cause people to decline taking on such cases 
because they have come from the High Court? If it 
will, how widespread would that reluctance be? 

Derek Ogg: Lawyers’, particularly young 
lawyers’—I am thinking of when I was a young 
lawyer—reach often exceeds their grasp. Most 
would think that they could do the job: only when 
we see that they are unable to do it and we see 
the impact that that has on a client do we see how 
disastrous that is. I am all in favour of young and 
newly qualified counsel and solicitors doing trials, 
but it is ridiculous that they should do trials that, 
until now, could have been conducted only by 
experienced counsel because of the 
consequences for the accused. 

Your question also has an implication for very 
young junior counsel who take on cases that may 
be beyond their reach. I am speaking out of turn 
as a member of my union, but I have serious 

issues with very young and inexperienced junior 
counsel taking on, for example, cases that involve 
vulnerable witnesses, such as child witnesses and 
victims of very traumatic crime. In the fullness of 
time—perhaps more urgently than that—we will 
have to address that issue. The point, which is 
graphic in relation to the question, is that in the 
sheriff court young, tiro solicitors will think that 
such cases are opportunities to prove themselves 
and to leap on the stage, but their reach may 
exceed their grasp. 

Mr Maxwell: I will ask about legal aid, which is 
available currently when cases are heard in the 
High Court but which would, under the bill, be 
heard in the sheriff court. If those cases are 
transferred to the sheriff court, legal aid will not 
automatically be available for counsel to represent 
the accused. Should that be changed? If the cases 
are transferred, should there be an automatic 
entitlement to legal aid just as if the case had gone 
ahead in the High Court? 

Derek Ogg: I would expect there to be such a 
change, because the circumstances will have 
changed. When I first started, the sheriff court’s 
maximum sentencing power was two years on 
indictment. It is easy to understand why the 
Scottish Legal Aid Board in those days said, “If 
you want counsel, apply for sanction to authorise 
counsel.” The sheriff court’s maximum sentencing 
power then went up to three years and will now go 
up to five years, so if the state’s view is that 
people who face charges that attract such 
sentences deserve the services of counsel, SLAB 
would simply reallocate the funds to allow counsel 
in the sheriff court. It would depend on the 
seriousness of the charge; it is as simple as that. I 
expect a culture change in the Scottish Legal Aid 
Board in relation to applications for sanction for 
counsel. I would not expect the board to change 
its decisions about refusing counsel in 
straightforward indictment cases, but if a case 
would otherwise have been a High Court case, 
SLAB might decide to grant sanction for counsel 
more freely than it has otherwise done. 

Mr Maxwell: Should sanction for counsel be 
granted automatically, rather than through 
application? 

Derek Ogg: Yes—there should be a level 
playing field. We in the Faculty of Advocates have 
always moaned about the fact that solicitor 
advocates were given rights of audience in the 
High Court—why not, if they are qualified?—but 
we were not given automatic rights of audience in 
what we might call their courts, although our 
people must also learn in the lower courts. I have 
represented in the sheriff court teachers and social 
workers who have faced what are regarded as 
quite slight charges of sexual abuse—for example, 
touching a child—which are devastating to them, 
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their families, their employment and their careers, 
and of course it is appropriate for counsel to 
represent people in those circumstances. 

Mr Maxwell: Lord Bonomy says in his report 
that counsel are sometimes “caught by clashing 
commitments” because they attempt to fill their 
diaries because legal aid payments are higher 
when they are in court. Does that need to change? 
Should the legal aid rates, which have not 
changed in the past 10 years, change in order to 
avoid that problem? If the rates were changed, 
would that of itself have an effect on current 
delays in the High Court? 

Derek Ogg: The Faculty of Advocates criminal 
bar association’s submission points out that the 
culture shift will require management by counsel, 
which will take place outside court. At the moment, 
the legal aid structure is geared towards paying us 
for up time—in other words, we get paid for when 
we are standing on our feet in court—but we are 
not paid for anything during down time; for 
example, preparation is not an item for which we 
can charge under the table of fees. That will have 
to change, and I expect SLAB to take that view. 

Roy Martin: I endorse that. It is vital that the 
legal aid regulations be altered to take account of 
proper remuneration for the preliminary hearing 
and for necessary preparation. The system will fail 
if that is not done. We have had discussions with 
the Scottish Executive about that and we are 
having discussions with the Scottish Legal Aid 
Board, although a meeting has not yet taken 
place. I understand that the need to take that into 
account is acknowledged. It is also a factor in the 
question that mentioned that legal aid rates have 
not risen for 10 years. That is a critical factor that 
has led to difficulties whereby counsel find 
themselves overcommitted through the reasonable 
expectation that they ought to earn a living. That is 
compounded by the present culture of 
adjournments because counsel cannot simply 
assume that a trial will take place on the day that 
they expect it to. They might have to pass the trial 
away or it might not take place at all. 

If there were a system of more fixed diets, the 
problem should be solved because counsel would 
then have much greater certainty. The public 
would be better represented in such a system 
because there would not be so much uncertainty 
about preparation and commitment—there might 
even be an ultimate saving on the public purse. All 
of those factors rely partly on the necessary 
resources’ being in place. 

11:45 
Bill Butler: The committee has heard conflicting 

views, to say the least, from various witnesses on 
the subject of trial in the absence of the accused. 

Your written submission is robust on the proposal. 
You make the point that absconding is rare and 
that trial in the absence of the accused would be 
“a massive departure from principle and equity to overcome 
a tiny problem.” 

I take that point, but is there any situation in which 
trial in the absence of the accused—other than 
those accused persons who are just deliberately 
disruptive—would be in any way equitable or just? 

Derek Ogg: If, for example, someone attends a 
trial that has been going on for a number of days, 
and then simply absconds and takes the train to 
London because the trial seems to be going the 
wrong way, or because a witness who they did not 
expect to speak up has spoken up, or because 
evidence has been given to the defence 
witnesses, and the trial is at the stage when all we 
are waiting for is the Crown’s speech and the 
defence speech—in other words, if the accused 
disrupts the trial by clearing off, having first turned 
up and participated in it—I would see that as 
falling into the class of misbehaviour. The accused 
has disrupted that trial as much as he would have 
done if he had stood up in the court and shouted 
his head off so that the trial could not take place. 
He has participated in the process, he has 
instructed counsel and his agents, he has taken it 
so far until he did not like it and then he has 
cleared off out of it. That is an act of will as much 
as standing up and shouting one’s head off is an 
act of will. I would make a concession that that 
would fall under misbehaviour. The accused has 
breached his bail and he has abused the trust of 
the court, given that the court has said that it will 
not revoke his bail in the course of the trial to allow 
him to go home at night and so on. 

If a victim of rape had given evidence, had been 
cross-examined on the instructions of the accused 
person and then had to face going through it all 
again in the presence of the accused because the 
accused had misbehaved in the course of the trial, 
that would be outrageous. I accept all that entirely. 
However, it is the idea that somebody should be 
tried in absence ab initio that rebels against every 
bit of me as a Scot and a lawyer. 

Bill Butler: You say that such a trial would be 
wrong in principle and incompatible with human 
rights. However, we have heard from some 
witnesses that they do not believe that it would be 
incompatible with the European convention on 
human rights. How do you feel about that view? 

Derek Ogg: My view is that the European Court 
of Human Rights has tholed it in the past because 
of the investigative system of the continental 
courts where the question has arisen. Most of the 
trial evidence would already be in the possession 
of the judge at the judge’s instruction—that is why 
it is called the juge d’instruction in Belgium and 
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France. Estonia, one of the emerging nations that 
will join the European Union, has the same 
system. The European Court of Human Rights has 
looked at the continental system and weighed the 
question of fairness to the accused in those 
circumstances. 

Our system depends on the efficacy of an 
adversarial system for establishing the reliability 
and truth of the evidence. The evidence is not out 
until it is examined adversarially in a court of law. 
If a judge appoints me under the proposals in the 
bill to represent someone who is not present in 
court for a murder trial in which a defence of self-
defence has been entered, what am I supposed to 
do if the accused is not there? Parliament is 
saying that the accused’s punishment for failing, 
for whatever reason, to attend a trial is that he 
runs a high risk of being found guilty of murder. 

How does that relate proportionately to the 
accused’s offence? His offence is not murder, 
unless he is fully tried at a fair trial; his offence is 
failing to turn up in court. For all we know, that 
might have happened because we have a system 
of citation under which a police officer can 
sellotape an indictment to the door of a tenement 
flat, as I said. A pal, drunk friends or people who 
are not pals of the accused might have ripped that 
indictment off the door, so that he was unaware of 
it. Accused people might be inadequate or 
hopeless, or they might be drug addicts or 
alcoholics who would have liked to turn up in 
court, but did not because of their defects or 
disabilities. Alternatively, the accused might be 
under pressure. They might incriminate somebody 
else in a drugs case, so they are frightened of 
giving evidence in court and of being a grass. 

Accused persons may be under all sorts of 
pressures. We should not forget that vulnerable 
accused people may behave in some ways 
because of their vulnerabilities. It is being said that 
although someone’s behaviour was caused by 
their vulnerability, we will punish them for their 
behaviour by having a trial for murder, rape or 
whatever in their absence. 

Bill Butler: You are saying that the proposal is 
wrong in principle and would be unjust in practice. 

Derek Ogg: The proposal is unethical. As a 
lawyer, I would not be prepared to be appointed by 
a court to defend an absent client. 

Bill Butler: My last question would have been 
about that. 

Derek Ogg: I would decline that appointment. I 
would not lend the system credence by 
representing an absent accused. I would not know 
what questions to ask or why to ask them. Asking 
a rape victim whether they had consented when 
the client was not present to say that consent had 
been given would be outrageous. 

Bill Butler: Indeed—outrageous. 

The Convener: We will stop the questions 
there. The faculty’s position on trial in the absence 
of the accused is clear. 

Derek Ogg: That is my most strongly held view. 

The Convener: We appreciate the clarity. On 
behalf of the committee, I thank both witnesses for 
attending. The session has been excellent for us. 
You have given us valuable points that we will 
take on board while we take evidence and in our 
report. 

For our second set of witnesses, I refer 
members to the written submissions from Rape 
Crisis Scotland and Victim Support Scotland. I 
welcome from Rape Crisis Scotland Sandy 
Brindley, and from Victim Support Scotland Neil 
Paterson, who is the director of operations, and 
Frank Russell, who is the head of the witness 
service. I know that some of the witnesses have 
given evidence many times. I apologise for 
keeping you waiting. We are grateful that you have 
come to give evidence. 

Margaret Mitchell: In their submissions, Rape 
Crisis Scotland, Victim Support Scotland and 
Scottish Women’s Aid support the objective of 
introducing greater certainty into the timetabling of 
trials. All three organisations refer to the 
importance of reducing delays because of their 
impact on vulnerable witnesses. However, do the 
measures to improve certainty, such as 
preliminary hearings, risk adding to the delays, 
perhaps even to the extent of requiring an 
extension of the 140-day rule? Will that have more 
of an impact and increase stress and distress? 

Sandy Brindley (Rape Crisis Scotland): To 
us, the provisions in the bill to move away from the 
sitting system are significant. That can only be a 
positive development, because the current level of 
delays in rape trials is unacceptable. We have a 
worker who is supporting a woman who is on her 
22nd court date. Given the distress that such 
delays cause, consideration of a bill to increase 
certainty and address that problem is urgent. We 
hope that fixed trial dates will improve the situation 
rather than make it worse, as you suggest. 

Margaret Mitchell: We have heard evidence 
this morning that, as the bill stands, there could be 
two ways of looking at the fixed trial date, plus a 
more flexible approach. 

Sandy Brindley: The Scottish Executive has 
assured us that sexual offence trials will always be 
allocated a fixed trial date. The bill does not 
specify that, but that is the intention. 

Margaret Mitchell: Do you have a view on the 
140-day rule, which will extend the time that 
witnesses, the accused and the victim will have to 
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wait to have their evidence heard and to hear the 
outcome? 

Sandy Brindley: Rape Crisis does not have a 
view on that rule. In the huge majority of cases 
that we work with, the accused is always released 
on bail, so the change will not have much impact. 

Neil Paterson (Victim Support Scotland): 
There are a number of potentially conflicting 
priorities at play and the bill is a good attempt to 
address that situation. For us, the most important 
point is to achieve greater certainty about when 
trials will proceed. Committee members may be 
aware that last year in the High Court in Glasgow 
only 44 per cent of trials proceeded at the time 
that they were listed to do so; the remaining 56 per 
cent were adjourned, often on numerous 
occasions. Sandy Brindley referred to a case with 
which she was involved in which the trial had been 
adjourned 22 times. We know of a similar case, in 
which the trial has been adjourned 23 times, with 
five changes of venue thrown into the equation. 
Witnesses are prepared to pay the price of the 
extension of the time limits and of having to wait 
slightly longer if that will result in greater certainty 
that trials will proceed on the date that is listed. 

Margaret Mitchell: One view is that by making 
the change we are throwing in the towel, and that 
we should consider other proposals before we 
extend the 110-day limit. You say that if the 
extension works, that will be great, but what do 
you think about the proviso that we should 
consider other alternatives first? 

Neil Paterson: If it were realistic to make the 
system work better with the existing time limits, we 
would clearly not be uncomfortable with doing so 
because it is in the interests of victims and 
witnesses that trials proceed as timeously as 
possible. However, victims and witnesses expect 
the parties to be prepared properly and it is 
important that the time limits allow for that. I 
understand that allowing time for proper 
preparation is a critical factor in many decisions to 
adjourn cases in the High Court. 

Mr Maxwell: Many of the written submissions 
that we have received support the move away 
from sittings to fixed trial dates. That is 
understandable, but we have heard that the 
change will not apply in all cases. Should some 
types of case always be fixed-date cases? If so, 
which ones? 

Sandy Brindley: Rape Crisis’s view is that 
every sexual offence case should have a fixed trial 
date because the prospect of giving evidence in a 
sexual offence trial can be emotionally distressing. 
The more certainty that we give to women and 
men who are victims in sexual offence cases, the 
more we will lessen the distress that is caused by 
the prospect of waiting to give evidence. 

Mr Maxwell: You hope that all sexual offence 
cases will have fixed trial dates, but as far as I 
understand the bill, nothing in it states that that will 
happen. Why do you think that that will be the 
case? 

Sandy Brindley: You are right that the bill does 
not state that. Unfortunately, in our experience, 
when bills that have had positive intentions in 
relation to sexual offence cases have been 
implemented, those intentions have not always 
been carried through as well as we hoped. We 
take a cautious approach; we think that it is always 
better to state such intentions in the bill in order to 
provide a legislative basis for them. 

Mr Maxwell: But the intention is not stated in the 
bill. 

Sandy Brindley: No. 

Neil Paterson: The preliminary hearing is 
critical. We argue strongly that cases in which a 
victim or witness is identified as vulnerable in the 
context of the Vulnerable Witnesses (Scotland) 
Bill, which is currently before Parliament, should 
take precedence and have a fixed trial date. We 
were given an assurance that that would be 
considered with regard to how the bill would 
operate in practice. 

12:00 
Mr Maxwell: You have said that all sexual 

offence cases should be given a fixed trial date, as 
should all cases in which there is a vulnerable 
witness. I can think of a number of other cases in 
which people would have an equally valid claim for 
their case having a fixed trial date. The family of a 
murder victim might have such a claim, for 
example, and there could be a range of cases in 
which people would say, “We should have that 
right. Our case should take precedence.” Because 
somebody has committed an offence against 
somebody else, people want the case to come to 
court and they want certainty for their own cases, 
but it is not possible for all the competing cases to 
get the certainty of a fixed trial date. Something 
somewhere has to give. Surely there is a problem 
with saying that certain cases should get a fixed 
trial date over other cases. 

Neil Paterson: I must be careful not to stray into 
matters that it is beyond my professional 
competence to comment on, but you may be right. 
The bill attempts to move forward in a range of 
areas. If it is possible to achieve greater certainty 
for a wider range of areas than is currently 
possible—at present, there is almost no certainty 
for any cases—we would very much welcome that. 
The system is complicated and there are many 
conflicting demands and priorities that have to be 
taken into account in scheduling trial business. 
However, our view is that the bill’s proposals 
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probably represent the best possible way forward, 
given all the potentially conflicting demands and 
issues that people face in the trial-scheduling 
process. 

Mr Maxwell: Do you accept that, if we are to 
have more certainty across a broad range of 
cases, we cannot say that certain cases must 
have fixed trial dates, or do you disagree with 
that? 

Sandy Brindley: I disagree with that in 
principle. There is overwhelming documentation 
that demonstrates how difficult a sexual offence 
trial is for the complainer involved. Given what we 
know about the difficulties of giving evidence in 
such a trial, there is merit in prioritising certainty 
and fixed trial dates for those cases. Not being a 
lawyer, I do not feel able to comment on detailed 
procedural aspects. I am not the best person to 
say how that aim should be achieved but, as a 
matter of principle, we must recognise the distress 
that is caused in such cases and give as much 
certainty as possible to those who are involved in 
them. 

Bill Butler: The written submissions refer to the 
possibility of prioritising or fast-tracking cases 
involving children or other vulnerable witnesses. 
Could the witnesses expand on how that might be 
achieved? 

Frank Russell (Victim Support Scotland): The 
witness service has a high level of contact with 
children. In the previous financial year, we had 
contact with 4,500 children. In the first six months 
of this financial year, we have had contact with 
around 2,500 children. In relation to safety and 
intimidation issues, we have supported people on 
more than 800 occasions—that is about 2.5 per 
cent of people who are involved in trials. Of those 
800 people, 115 were children. If we are to fast-
track cases and give them a specific date, children 
should be given major consideration. I know that 
the Scottish Court Service has considered fast-
tracking, but I am not qualified to comment on how 
that can be done. That is a piece of project 
management between the prosecutor and the 
courts system, but I think that it should take 
precedence over everything else. 

Sandy Brindley: A commitment to early trial 
dates for cases involving children or vulnerable 
witnesses will be meaningless if the preliminary 
hearing happens only towards the deadline, which 
is 11 months. If the preliminary hearing goes right 
up to the wire like that, it is much too late, and 
there is no point in even considering early trial 
dates. The Crown Office and Procurator Fiscal 
Service needs to identify early on its wish to 
prioritise cases involving sexual offences or 
children. There would need to be a much earlier 
preliminary hearing to make that meaningful. We 
would applaud the commitment to consider having 

early trial dates, which could have a big impact in 
lessening distress. The proposals must be 
meaningful, however. The proposed legislation 
allows for having an early trial date, but it will be 
very much up to the Crown Office whether the 
proposals work in practice. 

Margaret Smith: Rape Crisis Scotland’s 
submission raises the potential advantages of an 
early preliminary hearing; in that regard, it 
identifies special measures for vulnerable 
witnesses. I take on board your point about the 
preliminary hearing having to be early. 

I will ask a question that I have asked previous 
witnesses. Would you have preferred it if the 
preliminary hearing had had to take place within 
nine months of the first appearance of the 
accused, rather than within 11 months, as is 
outlined in the bill? That is different to Lord 
Bonomy’s thoughts on the matter. 

Sandy Brindley: Our preference would have 
been for Lord Bonomy’s original recommendation 
of nine months. The earlier that the preliminary 
hearing takes place, the more certainty there can 
be for the witnesses, particularly in relation to 
special measures. You would need to take 
guidance on whether the nine-month deadline 
would be feasible for the preparation of cases, but 
that period would have been our preference. 

Margaret Smith: Unless I have read it wrongly, 
your submission seems to assume that there 
should be only one preliminary hearing. Is that 
your view? Are you aware that some of the 
evidence that we have received suggests that 
there could be several preliminary hearings? 

Sandy Brindley: I was not aware that there 
could be a number of hearings. 

Margaret Smith: If people who come before the 
judge are not ready to proceed, the judge has the 
right to tell them to go away, work on it and come 
back later. It is quite likely that there will be not just 
one preliminary hearing. 

Sandy Brindley: The overall aim must be to try 
to keep the schedule as tight as possible, to 
increase the amount of certainty for the witnesses. 

Margaret Smith: Would your main point on this 
subject be that the special measures that 
vulnerable witnesses might obtain should be 
identified at the first preliminary hearing, so that a 
witness would know as far in advance as possible 
what was going to be done for them? 

Sandy Brindley: We would like special 
measures to be identified as soon as possible. 
That would strengthen the provisions of the 
Vulnerable Witnesses (Scotland) Bill. We do not 
think that the way in which that bill is set out 
provides the best way of achieving improvements 
for women who are involved in sexual offence 
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cases. To improve certainty, there should be 
automatic entitlement to special measures. The bill 
as introduced increases the certainty that women 
could be waiting for up to 11 months to find out 
whether they have a right to any special 
measures, never mind which ones. 

Considering how the two bills interlink, we would 
still like there to be changes to the Vulnerable 
Witnesses (Scotland) Bill. Whether or not those 
changes are made, and given how automatic 
entitlement to special measures is set out in that 
bill, there is still a degree of discretion. Even with 
automatic entitlement, people will not necessarily 
know what their rights will be in court until after the 
preliminary hearing. The hearing needs to take 
place as soon as possible to enable the witnesses 
to know what their rights will be. If there are to be 
a number of hearings, certainty must be provided 
at the first one. 

Michael Matheson: It has been suggested that 
it would be helpful to have early disclosure of 
police witness reports to the defence. Do you have 
a view on that and on the possible impact on 
witnesses? 

Neil Paterson: I have limited experience on that 
issue. Our interest in the changes to the disclosure 
regime concerns solely whether it would make a 
positive difference for victims and witnesses. 

I am aware that, for some time, there has been a 
debate in Scottish justice circles about moving to a 
system that would be more akin to the English 
system, in which full disclosure happens at an 
early stage. From the point of view of the victim or 
witness, that might bring about some changes, in 
that the potential for multiple precognition from the 
prosecution and the defence would be reduced. 
Although precognition practice has improved in 
recent years—it would be wrong of me to pretend 
that there have been no changes in the ways in 
which lawyers approach the process—it is still a 
matter of concern for victims and witnesses, 
particularly in cases in which there are multiple 
accused. In such a situation, a victim or witness 
can be precognosced four, five or six times in 
relation to each of the defence lawyers who might 
be representing an accused. 

It has been suggested that substantial savings 
could be made to the legal aid budget were 
alterations to be made to the disclosure regime. 
Perhaps that money could be usefully redirected 
to making improvements to the system in other 
areas. 

Michael Matheson: It has been put to the 
committee that there are concerns about the 
quality of the witness statements that are taken by 
the police. If any scheme were to use witness 
statements instead of precognitions, the 
statements would have to be of sufficient quality to 

allow the defence to use them rather than having 
to precognosce witnesses. In that regard, would 
you like more to be done in relation to improving 
the quality of police witness statements? 

Neil Paterson: It is many years since I worked 
in England and Wales, so my position might be 
completely out of date. I offer it in the hope that it 
is not. 

In England and Wales, the system of taking 
witness statements is significantly different to the 
system in Scotland, in that the statement will be 
typed up and signed in a standard form. When I 
was working for Victim Support in England—12 
years ago—witnesses would get a facsimile of that 
statement before they were called to give 
evidence in the witness box. When I moved to 
Scotland, I was surprised to see that the system 
differed significantly. I offer no comment on how 
that system would impact on the criminal justice 
process—I am not competent to offer such an 
opinion—but I believe that it was reassuring for 
victims and witnesses to remind themselves of 
what they had said to a police officer, given that 
there can be a significant delay between a 
statement being given and a case coming to court. 
If it were possible to incorporate that into the 
Scottish system, all other things being equal, we 
would probably welcome that. 

Marlyn Glen: In your written statement, you 
expressed concern about bail provisions. The bill 
would make it possible for a person who has been 
refused bail to apply to the court for admission to 
bail subject to remote monitoring or tagging. What 
are your views on that proposal? 

Neil Paterson: Our views are set out in our 
written submission. Since the advent of the ECHR, 
which means that all crimes are now, technically, 
bailable, we have anecdotal evidence that more 
people who are charged with serious offences are 
being granted bail. In itself, that is not a matter that 
gives us concern. What concerns us is that more 
people than previously have reported to us 
incidents of intimidation and harassment that 
might not have taken place had the accused 
person been on remand. There are a lot of 
conditionals in what I am saying, but I make no 
apology for that as our analysis is not scientific or 
empirical but is based on what our practitioners on 
the ground are telling us. 

As the written submission says, using remote 
monitoring as a direct alternative to custodial 
remand might not be the most appropriate use of 
that measure. I noted with interest the points that 
Safeguarding Communities-Reducing Offending 
made in its submission. It stated persuasively that 
remote monitoring is better used as part of a 
package of measures. That might be a more 
appropriate way for the measure to be used in this 
regard and would probably give greater 
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reassurance to victims and witnesses in the 
community. 

Mr Maxwell: In your written submission, you 
refer to the complexities surrounding the 
encouragement of early guilty pleas. Could you 
say more about that from the victim’s perspective? 
How would they feel about early guilty pleas? 

12:15 
Neil Paterson: Three issues are probably 

involved. The first is that not all victims and 
witnesses welcome having to give evidence in 
court. Again, that statement is conditional, in that 
some people want the opportunity to stand up in 
front of a court and give an account of what 
happened and the way in which that may or may 
not have affected them.  

For some people, it is clear that standing up in 
open court and being cross-examined is a very 
traumatic experience, and one that they would 
prefer not to have to go through. On that basis, a 
realistic system of inducements for early guilty 
pleas would be welcome to some victims and 
witnesses. The counterpoint to that argument 
relates to the fact that the inducements must not 
get to the point at which they lead to disposals that 
are disproportionate to the severity or gravity of 
the offence that has been committed. That is a 
difficult line to draw. 

I note with some interest that the judiciary is 
looking to the appeal court for greater clarity in this 
area. We have also made note of the fact that the 
newly established Sentencing Commission is to be 
asked to look at some of the issues around the 
consistency of sentencing. The issue is 
complicated. 

The last point, which is perhaps the most 
important point from the victim’s perspective, is 
that very few victims understand how the 
sentencing system works. That is not entirely 
surprising. There is a range of complicated issues 
that include sentence discounting, people getting 
out at half time and a lack of understanding of the 
meaning of probation orders or community service 
orders. One of the major issues that needs to be 
tackled, although it is not within the remit of the 
bill, is how we can develop a more transparent 
and understandable system of disposals for the 
courts. That would do a great deal to increase the 
confidence of the public in the criminal justice 
system.  

Mr Maxwell: Although some people prefer the 
person to plead guilty early on, so that they do not 
need to go to court, others prefer to have their day 
in court, as it often called. Is it right in principle that 
people should have their sentence discounted at 
all, just because they happen to plead guilty? 
Given that they committed the offence, is it right in 

principle that the victim of a crime should see the 
person get a reduced sentence just because they 
plead guilty? 

Neil Paterson: There is probably a difference 
between my personal and professional opinions 
and between my opinions and what certain victims 
might say. It is difficult to express a conclusive 
view about what victims feel about that. I 
understand the complexities around the issue and 
the fact that there is a danger that sentence 
discounting could be seen as a managerialist 
intervention in the dispensing of criminal justice.  

The answer probably lies in ensuring that the 
discounts that are offered should not unduly skew 
the penalty. That is probably the critical point. 
People need to be clear about the discount that 
they will get. I understand that guilty pleas will not 
otherwise be made. However, the discount should 
not skew the original disposal so much that the 
public at large is concerned. 

Mr Maxwell: Would that concern be affected by 
the fact that judges will have to explain the 
reasons for the discounts that they give? 

Neil Paterson: That is an important 
development. We welcome it, and I am sure that 
the public would, too. 

Frank Russell: A similar point, which might help 
us to understand the issue, is that confusion is 
caused when pleas are accepted under deletion of 
certain offences. Victims and witnesses do not 
understand why those pleas result in lesser 
sentences. They have difficulty in accepting how 
the sentence relates to the crime. Those pleas 
cause distress to victims, witnesses and their 
families. 

Sandy Brindley: That was exactly the point that 
I was going to make. The women with whom we 
work who have reported a rape to the police find it 
very distressing and hard to understand when a 
plea bargain is made in which the accused pleads 
guilty to a lesser charge. There are examples of 
cases in which the accused pleads guilty to a 
lesser charge that does not involve a sexual 
element. That raises big issues of public safety. A 
slightly patronising element is also involved when 
decisions are made to go for a plea bargain or for 
a charge that is based on the woman in a rape 
case being saved from having to go through a trial, 
if the woman is not consulted about those 
decisions. Before making the assumption that 
women would prefer to be saved from the ordeal 
of going through a trial—many women might 
prefer to go through a trial—we should at least 
have the courtesy of asking the victim before 
agreeing to a lesser charge with a far smaller 
sentence. 

Mr Maxwell: Many changes to the criminal 
justice system are being proposed, including the 
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idea of victim statements. Is a straightforward 
problem with early guilty pleas that they do not 
merge well with victim statements? If somebody 
gives a victim statement, the judge is supposed to 
take that into account. At the same time, if the 
accused pleads guilty early, the judge is also 
supposed to take that into account. Are those two 
things pulling in opposite directions? Given the 
people that you deal with, how do you feel about 
that? 

Neil Paterson: I suppose that there is the 
potential for those things to pull in opposite 
directions. The question would probably be better 
directed at a member of the judiciary by asking 
them how they would reconcile the two things. 

Sadly, in their experience of going through the 
criminal justice process, victims and witnesses 
have to deal with many different potentially 
conflicting policy strands, of which this is just 
another example. On balance, we took the view 
that the victim statements scheme was 
undoubtedly a good thing. From the perspective of 
some victims, I can understand that sentence 
discounting for early guilty pleas is also a good 
thing. We may just have to live with some of the 
uncertainties, even though early guilty pleas and 
victim statements may not necessarily mesh well 
together. 

Frank Russell: One thing that concerns me 
about the discount arrangement is that, if the 
discount is greater than the Crown would have 
liked, the Crown might take the case to the appeal 
court, which would increase or extend the 
difficulties for the family. The defence always has 
the option of taking the case to the appeal court. 
By creating a situation in which the Crown might 
also do so, those difficulties might be enhanced 
and we might find that there are more appeal 
cases. Obviously, that would have an impact on 
families and victims. 

The Convener: That completes our questions. I 
thank the witnesses for their evidence, especially 
the evidence on the connection between the bill 
and the special measures for vulnerable 
witnesses. We will certainly take that point on 
board very seriously. Your comments on the 
discounting of sentences for early guilty pleas will 
be useful for our report. I thank all three of you for 
your evidence this morning. 

Our third set of witnesses is from Safeguarding 
Communities-Reducing Offending, from which we 
have received a written submission. I welcome 
Susan Matheson, who is SACRO’s chief 
executive, and Donald Dickie, who is its criminal 
justice adviser. Thank you for coming along. 

Question 1 is from Margaret Smith. 

Margaret Smith: As far as I can see, SACRO 
generally welcomes most of the bill’s provisions in 

so far as they contribute to the reduction of delay 
and the promotion of efficiency in the system. 
What aspects of the bill are particularly useful in 
that respect? 

Donald Dickie (Safeguarding Communities-
Reducing Offending): We have generally 
focused on the areas about which we have some 
concern but, overall, the major thrust of the bill is 
clearly to reduce delays and inefficiencies. As an 
organisation that works with people who are both 
victims and offenders, we think that anything that 
will help to remove the inefficiencies and delays 
that are currently experienced is bound to be 
welcome. We are not an organisation whose daily 
business is within the courts in the same way as 
that of solicitors and advocates, so we have 
chosen not to make representations on those 
areas. 

Margaret Mitchell: My question is about time 
limits. The proposal to change the custody time 
limits might result in people spending longer in jail. 
Do you have a view on that? 

Susan Matheson (Safeguarding 
Communities-Reducing Offending): Are you 
referring to the extension of the 110-day rule? 

Margaret Mitchell: Yes. 

Susan Matheson: We are concerned that 
people would be in custody for longer, especially 
in the context that the proportion of prisoners who 
are on remand has increased substantially during 
the past year—we do not want that proportion to 
increase further. I refer back to the evidence that 
was given by the witnesses from the Scottish 
Human Rights Centre. I agree with everything that 
they said and with everything that Derek Ogg said 
this morning. 

The 110-day rule is the jewel in the crown of the 
Scottish legal system. It has worked well for 
centuries and it is recognised as excellent by other 
jurisdictions. Usually, it is not extended; at the 
moment, it is extended in only 25 per cent of 
cases. The short period of time has several 
benefits for those who are innocent or wrongly 
accused, for victims and for witnesses. The sooner 
that people are seen in court, the better their 
recollection is likely to be, and the quicker the 
public will see results. There are other measures 
in the bill to tackle delays, particularly the 
enhanced co-operation between the Crown and 
the defence, which is a major thrust of the bill and 
should be given time to work. Extra time is not 
necessary and, as has been said this morning, 
human nature may well lead to people saying, “If I 
have an extra 30 days, I will use them.” We would 
like the 110-day rule to be retained. 

Margaret Mitchell: That is helpful. Thank you. 
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Marlyn Glen: SACRO appears to give guarded 
support to the proposal in section 14 that relates to 
bail and remote monitoring of compliance with bail 
conditions. Will you say a little more about your 
concerns about that? 

Donald Dickie: As you rightly point out, we are 
not opponents of electronic monitoring. If remote 
monitoring is targeted properly, it can contribute to 
public safety and reduce the remand population, 
and we welcome it on those grounds. Our 
concerns are about the possibility that it might be 
seen as a panacea and that more qualities might 
be attributed to it than it can deliver. 

SACRO has considerable experience in the area 
as we operate bail supervision schemes in 
Edinburgh, Ayrshire and Lanarkshire, and our 
colleagues at Glasgow City Council also operate 
such schemes. We have learned that a great deal 
can be gained from providing support and 
supervision to bailees who would otherwise be 
remanded in custody. We have evidence to 
suggest that sheriffs—and some High Court 
judges—have confidence in bail supervision as a 
way to ensure that bail is not abused and does not 
lead to further offending. We have high success 
rates. 

In bail supervision, our criminal justice workers 
ensure that the bailees adhere to the major 
conditions in the bail order, such as turning up at 
appointments with whoever they are required to 
see, turning up at court and residing at the place 
where they are required to live. We have face-to 
face contact with the bailee at least three times 
per week—that includes an element of home 
visiting—and on at least one of those visits, 
sufficient time is given to address with the accused 
person any issues that relate to offending, such as 
substance abuse, alcohol abuse or other things 
that are likely to make them reoffend during the 
bail period or thereafter. A particular benefit lies in 
the fact that in cases in which bail supervision is 
completed successfully—that is, in more than 70 
per cent of cases—it provides the court with more 
information and demonstrates to the court at the 
point of sentencing that the accused person can 
reasonably be relied on to respond to supervision 
in the community. They will have demonstrated 
that through their response to bail supervision. 

Electronic monitoring by itself will not have such 
benefits. Although it will certainly provide some 
element of surveillance and supervision and 
information about the person’s movements, it will 
not provide anything like the amount of close 
supervision and support that face-to-face contact 
can provide. As a result, where a court wishes to 
make an element of electronic monitoring one of 
the conditions of a bail order, it should do so in 
tandem with a bail supervision condition. 

Our paper includes research findings from other 
jurisdictions and certainly a lot of evidence 
suggests that such an approach works better if 
there is human contact or assessment. For 
example, there are less likely to be instances of 
mechanical breaching of electronic monitoring 
through some technical failure or of one-off 
breaches where a bailee might be, say, five 
minutes late. That was the experience in England 
when monitoring was introduced some years ago 
without additional support mechanisms. 

12:30 
Marlyn Glen: You have helpfully explained what 

is involved in bail supervision. However, you said 
that you work in only some areas of Scotland. Why 
is bail supervision not available throughout 
Scotland? 

Donald Dickie: In theory, the Scottish Executive 
Justice Department is very supportive of the local 
authorities that fund bail services and is in favour 
of bail services in principle. However, as far as we 
can establish, the funding in most areas allows 
local authorities to deliver only very limited bail 
services. For example, they might deliver some 
degree of bail assessment or a bail information 
service as a supplement to their court social work 
service. One imagines that the fact that bail 
supervision is not without cost might make the 
Executive slightly more reluctant to follow our 
recommendations and wishes. 

Susan Matheson: I endorse those comments. 
As Donald Dickie has said, our organisation is not 
opposed to electronic tagging per se where it is a 
direct alternative to custody or remand. However, 
the Scottish Executive bill team has told us that it 
will consider introducing our proposal to allow 
tagging only in tandem with supervision in one of 
its proposed pilots. We hope that that will happen 
in an area with a well-established bail supervision 
service. That said, as Donald has pointed out, if 
our proposal were to be accepted there would 
have to be a significant increase in the provision of 
bail supervision across the country. Indeed, there 
would also have to be an increase in the 
information available to sheriffs about the 
availability of bail supervision in their area and 
about the aims, objectives and effectiveness of 
such supervision in order to give them confidence 
in using it in tandem with electronic tagging. 

The Convener: On a point of clarification, do 
people who are sentenced to electronic monitoring 
also receive supervision? 

Donald Dickie: Not necessarily. At present, 
some people receive supervision while others do 
not. People are usually sentenced to electronic 
monitoring under the terms of restriction of liberty 
orders, which can be imposed on their own or in 
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conjunction with probation or other community 
service orders. Based on all the research evidence 
that we have identified, we feel that it is better to 
carry out electronic monitoring in tandem with 
support mechanisms. 

The Convener: So there is a general concern 
about restriction of liberty orders. 

Donald Dickie: Yes. If electronic monitoring or 
whatever is simply planted in an offender’s home 
without proper consultation or assessment of 
family circumstances, there is a risk that it might 
make some circumstances more difficult, 
exacerbate matters and lead people into further 
offending. 

The Convener: But the figures show that the 
pilots have been highly successful and that there 
has been a high level of compliance. 

Donald Dickie: There is a reasonably high 
success rate of compliance, but so far the take-up 
in Scotland is small. I think you will find that, 
statistically, the figures are not all that significant. 
This may not be strictly relevant to the bail issue, 
but the intention is partly for restriction of liberty 
orders to be an additional weapon in the armoury 
of sentencers and sheriffs. There is no evidence 
that such orders have made any impact as an 
alternative to custody; they are just another 
disposal in the increased number of disposals that 
are available to the court. 

Mr Maxwell: The bill proposes to amend section 
196 of the Criminal Procedure (Scotland) Act 1995 
with a view to encouraging early guilty pleas. Do 
you agree that it is proper to do that? 

Donald Dickie: We have not given that a huge 
amount of consideration, to be honest. As I said, 
we are not engaged on a day-to-day basis with the 
workings of the court. We have heard from today’s 
discussion that a balancing act is required. As an 
organisation that helps social work services to 
provide the disposals and sentences of the court—
enhancing probation and so on by providing 
programmes—we know that it is proper for the 
sentencer to take a whole lot of different issues 
into account when considering the sentence.  

As was pointed out earlier, some of those 
factors may conflict with one another. It is perfectly 
proper to take into account the personal 
circumstances of the offender, their attitudes, and 
whether they show any remorse towards the 
victim. At the same time, that has to be weighed 
against the person’s history of offending, their 
convictions and the gravity of the offences. If a 
judge was convinced that a victim had been 
spared some real trauma through a conscious 
decision on the part of an offender to plead guilty, 
there is an argument for some form of discounting. 
That is a personal view, rather than the considered 
view of SACRO. 

Mr Maxwell: With all the caveats about that 
being a personal view, if it is reasonable to allow 
discounting for early pleas of guilty, do you have a 
view on how small or large the discount should 
be? 

Susan Matheson: As an organisation, we do 
not have a view. We have focused on the areas 
that are in our remit. 

Donald Dickie: We are reluctant to be drawn 
into a discussion that we have not viewed as our 
business to think about or consider properly. 

Mr Maxwell: But obviously it will have an impact 
on everybody involved in the system. 

Donald Dickie: Yes. Clearly, there is the 
potential in theory—as Mr Ogg would say—for 
sentence discounting to have an impact, in that 
people might serve shorter sentences, which 
would relieve prison overcrowding and reduce the 
increase in the prison population, which is created 
largely by people serving long sentences. That is 
the theory. However, I thoroughly agree with the 
comments made about the psychology of 
sentences. Sentencers are perfectly aware of all 
the different factors—the statutory discounting of 
sentences, the 50 per cent period and so on. I do 
not feel able to predict the outcome. 

The Convener: We ask that question because 
in their evidence to Lord Bonomy prisoners said 
that it was important to maintain the principle of 
discounting sentences. We thought that you might 
take a view. 

Michael Matheson: I turn to the proposal to 
extend the sentencing powers of sheriff courts 
from three years to five years in solemn 
proceedings. Your submission contains clear 
concerns about that, and you believe 
“that serious crimes that may attract sentences of more 
than three years should be dealt with by our highest 
Criminal Court.” 

Will you expand on why you believe that that 
should be the case? 

Donald Dickie: We think that that should be the 
case for reasons that are very similar to those that 
Mr Ogg expressed. Given that individuals’ liberty is 
at risk for a lengthy period, they are entitled to the 
best hearings and the highest-quality 
representation in court that are available. The 
nature of the experience of the judges, the 
prosecution and the defence in the High Court 
means that it is inevitable that hearings in the High 
Court will be of a superior standard. 

Susan Matheson: It was quite shocking to hear 
from Mr Ogg how a very raw recruit to the 
solicitors profession could represent someone who 
was liable to receive a five-year sentence. Such 
defendants must be represented by people who 
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have adequate experience. The use of new 
recruits with little experience would not necessarily 
provide justice. Mr Ogg made that point eloquently 
this morning. 

Donald Dickie: It is also important to pay 
attention to what the vice-dean of the Faculty of 
Advocates, Roy Martin, said. I took him to be 
saying that it was just as important to ensure that 
cases were heard in the appropriate court as it 
was to ensure that each of the courts had the right 
sentencing powers. We agree with that.  

One of the arguments that the Executive seems 
to have put forward for the proposed change is 
that too many cases that do not require a 
sentence of more than three years go to the High 
Court. Surely the answer to that problem would be 
to ensure that the right cases go to the right court, 
and that is at the instance of the Crown Office. If 
there is an issue, it should be addressed by 
issuing better guidance to ensure that the correct 
cases go to the correct courts, rather than by 
changing the courts’ jurisdictions. 

We have major concerns about sentencing drift, 
although we cannot prove them. If we consider the 
psychology of sentencing, it is difficult to believe 
that a sheriff who hitherto had only the power to 
impose a sentence of up to three years and who, 
in all other cases, had to go through the process of 
remitting a case to the High Court, might not, in 
some instances, impose sentences of longer than 
three years in cases in which they would 
previously have been satisfied to impose a 
sentence of three years or less. We think that 
there is a risk of sentencing drift. 

There is evidence of inconsistency in 
sentencing, which I am sure that members know 
about. Although most of the published information 
is about summary cases, which are not the cases 
that we are talking about, the Executive was good 
enough to give us some figures about solemn 
cases. It is clear that, in such cases, there is a 
pattern of wide variety in custodial sentencing—
the custody rates range between 57 per cent and 
83 per cent across the eight major courts in 
Scotland. Although sentencing drift might not 
occur in all courts, there is a risk of it occurring in 
some courts. 

Susan Matheson: If such sentencing drift 
happens, a consequence that concerns us is a 
rise in the prison population and an increase in 
overcrowding. I understand that the proposed 
change is due to be implemented reasonably 
quickly—perhaps before the McInnes report is 
published—and we do not know whether there are 
implications that should be taken into account 
before any other measures are implemented. 

Michael Matheson: It has been put to the 
committee that a proportion of the cases that go 

before the High Court, which would attract a 
sentence of about five years, are not particularly 
complex and could readily be dealt with through 
the sheriff court mechanism. One of my concerns, 
which emerged from the evidence that we 
received before Christmas, is that it appears that 
an individual who has been involved in a serious 
matter but whose case is not complex will not be 
automatically entitled to be represented by an 
advocate in the sheriff court, whereas if their case 
had gone to the High Court, they would have had 
such an automatic right. It appears that the 
Scottish Legal Aid Board will apply criteria—as yet 
unknown—to determine whether that individual 
should be entitled to have an advocate represent 
them in the sheriff court. 

Are you entirely opposed to increasing the 
sentencing powers of sheriff courts, even if it can 
be demonstrated that that will not lead to a 
sentencing drift and if we ensure that the accused 
receives the representation that is most 
appropriate to the case? If those points can be 
secured, would you be satisfied with an increase 
in sheriffs’ sentencing powers? 

12:45 
Susan Matheson: I am not clear how those 

points could be assured. 

Donald Dickie: I echo that. Members will 
understand that it is difficult to imagine the final 
outcome and the consequences of proposed 
legislation. We could be some way down the road 
before we establish what the actual outcomes are. 

Michael Matheson: I will give an example that 
relates to the concerns that you expressed over 
access to the correct level of legal representation. 
If the Scottish Legal Aid Board decides that people 
whose cases will be transferred to the sheriff court 
will automatically be entitled to the same legal aid 
provisions that they would have received had their 
case gone before the High Court, would that 
provide you with the assurance that you seek? 

Donald Dickie: That would certainly go some 
way along the road, from the perspective of the 
offender. 

Michael Matheson: If a body such as the 
Sheriffs Association states that it is confident that 
there will not be a sentencing drift in the way in 
which sheriffs handle cases, would you be 
assured? 

Donald Dickie: That is a much more 
speculative proposal because the Sheriffs 
Association does not have responsibility for 
sentencing policy. As far as I am aware, 
sentencing policy is not produced explicitly; as 
members know, it is done by precedent and 
appeal and so on. It would be dangerous to work 
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on the basis that an association of sheriffs can 
predict what individual sheriffs will do. The 
variation in sentencing throughout Scotland 
demonstrates that that would be a risky road to 
take. 

The Convener: Your submission states that 
Scottish Executive statistics “illustrate 
inconsistencies” in sentencing. Are those figures 
publicly available? 

Donald Dickie: Yes. However, although the 
figures for summary cases are in a publication on 
sentencing profiles, those for solemn cases are 
not in published form. 

The Convener: For convenience, if you have 
those figures, will you send them to the 
committee? 

Donald Dickie: Of course. If they are available 
to me, they must be public. 

The Convener: That would be helpful. That 
brings us to the end of our questions. I thank the 
witnesses for their evidence, which has been 
helpful, particularly the written evidence on the 
importance of bail supervision and on how 
restriction of liberty orders should operate. 

I welcome our final set of witnesses, who are 
from the Procurators Fiscal Society. Gordon 
Williams is the president of the society and Val 
Bremner is the secretary. We have received no 
written submission from the society. We will 
proceed straight to questions. I thank both the 
witnesses for agreeing to come to the meeting. 
We are pleased about that because we feel that it 
is important to talk on the record to them, given 
that much of the evidence that we have received 
so far refers continually to the importance of the 
Crown Office and early disclosure. My question is 
about early disclosure and the ability of 
procurators fiscal to deliver a culture change. In 
your view, how deliverable is that culture change? 

Val Bremner (Procurators Fiscal Society): 
The Procurators Fiscal Society appreciates the 
opportunity to comment on the bill. 

On the disclosure proposals, the society has no 
difficulty with the concept of early disclosure. 
Some of our members are using best practice and 
complying with that, but there is no doubt that it is 
piecemeal. It will take time and resources to 
achieve that aim across the board. 

I have had the opportunity to consider the Crown 
Agent’s submission to the Finance Committee 
about how the Procurator Fiscal Service will afford 
the extra resources that the bill will require. It is 
difficult for me to comment on the figures that he 
has given because I do not know how they were 
arrived at. I should say on behalf of the society 
that we are concerned about disclosure and the 
package of measures that the bill presents. If the 

Crown Office and Procurator Fiscal Service does 
not have the capacity to deliver those measures, 
that will go some way to ensuring that they do not 
work. No one wants that, so we have some 
concerns about the resources that are available to 
fulfil the disclosure obligations, but we welcome 
the idea. 

The Convener: In your professional experience, 
are police witness statements taken in a form that 
is appropriate for disclosure? 

Gordon Williams (Procurators Fiscal 
Society): Obviously the quality of those 
statements varies. As I was coming through on the 
train this morning, I read with interest some of the 
evidence given by the Association of Chief Police 
Officers in Scotland and the Scottish Police 
Federation when it was disclosed—no pun 
intended—that statements can be taken in a 
variety of different circumstances. Statements can 
be taken at the time at the scene of a minor 
incident when the parties are sober or unaffected 
by drugs, or they can be taken much later. It might 
take hours to take a proper statement. For 
example, it might take the best part of a morning 
to obtain properly a statement from a rape victim. 

As a department, COPFS has engaged with the 
police at various levels to try to improve the quality 
and standardise the format of police statements so 
that we know what to expect. We would have to be 
sure that the statements are in the right shape to 
be disclosed safely to other parties. 

Having had some experience of this, I ought to 
make the point that witnesses do not normally sign 
their statements. Police witnesses tend to do so, 
whether or not they have prepared the statement 
themselves. Many police officers dictate their 
statements and sign them. Others have their 
statements prepared for them, but they have to 
check, certify and sign them. 

The average civilian witness does not sign his or 
her statement. So a witness might say to the 
police, “I think that I can identify the accused,” but 
the statement might contain the words, “I can 
positively identify the accused.” Practice has 
shown that we cannot always rely on that. 

Val Bremner: There are statements that would 
not be suitable for disclosure. My colleague gave 
an example of a rape victim. If we get a police 
statement that gives a rape victim’s address, for 
example, that would obviously not be suitable for 
disclosure in its present format. 

Marlyn Glen: What is your experience of the 
effectiveness of pre-trial diets in the sheriff court in 
solemn and summary proceedings? Do they make 
an effective contribution to the efficiency of the 
system? 
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Val Bremner: Broadly, yes they do. However, 
they work when the sheriff takes a proactive role in 
managing business, particularly summary sheriff 
court business. If a proactive role is taken in a 
case—which might be huge—minds can be 
focused on whether the parties are ready and 
early pleas can be delivered. That is mirrored in 
what happens currently in first diet courts. If 
managed correctly, and if parties are co-operative 
and willing to take matters seriously and indicate 
their state of preparation or willingness to plead, 
pre-trial diets can work.  

Gordon Williams: I share Val Bremner’s view. 
Lord Bonomy emphasised in his report that there 
should be judicial management of cases, so that 
the judge does not just sit there as some kind of 
referee in the so-called adversarial procedure but 
reaches down—to use current jargon—and 
involves himself by asking whether, if witnesses’ 
evidence is not in dispute, it can be agreed to 
avoid the witnesses having to come to give 
evidence. He could get the parties to focus on the 
issues that are in dispute. That process of 
separating the wheat from the chaff might leave 
the parties with a small issue to resolve in the 
course of a criminal trial. Some cases always look 
as though they are going to go to trial; in others 
there is room for a plea. An assault case with the 
defence of self-defence and a rape case with the 
defence of consent will probably go to trial, but 
drugs cases and assault cases with no special 
defences are, to coin a phrase, often ripe for a 
plea. 

The Convener: I turn to issues that came up 
this morning when we discussed preliminary 
hearings with witnesses from the Faculty of 
Advocates. It has been suggested that the Crown 
relies heavily on section 67 of the 1995 act in 
relation to the production of lists of witnesses. The 
impact of the bill will be to wipe away that 
provision so that all evidence has to be submitted 
seven days before the preliminary hearing. What 
impact will that have on your work? 

Val Bremner: That could have a substantial 
impact on our members’ work. It is true that in a 
fairly high percentage of cases, the Crown relies 
on notices under section 67, but there is no 
complacency on the part of our members. 
Increasingly, we find that evidence such as 
forensic evidence comes in late in the day and as 
soon as we have it, we send it out. This goes back 
to the thinking behind the bill. There will have to be 
a culture change. All parties who provide us with 
evidence will have to consider where their 
priorities lie because, if we are going to have to 
produce the evidence sooner, we will have to get it 
sooner. A lot more work will have to be done at the 
front end of the process. Our members are willing 
to do that; it is a question of whether they have the 
resources and time to allow them to do it. 

The Convener: Would you go as far as to say 
that if you do not get the required resources, the 
measures will fail? 

Val Bremner: It is difficult for me to say exactly 
what resources will be required if the bill is 
passed. There is no doubt that with the advent of 
the preliminary diet, the managed meeting, the 
record of preparation and early disclosure, 
additional work will be required. It should not be 
forgotten that my colleague and I are aware that 
there is concern about the relaxation of the 110-
day rule. That will not benefit our members, 
because the preparation for service of the 
indictment will still have to take place at largely the 
same time that it does now. There will be 
additional burdens in relation to pressure to 
disclose and prepare. Those are appropriate 
burdens and we have no difficulty with them, but 
we will need more time and legal support. The 
package that the COPFS has considered will take 
that into account. I do not know how the figures 
were worked up so I cannot comment on whether 
what is proposed is sufficient. 

The Convener: From what has been said on the 
time limits, you could have a shorter time scale in 
which to get in your evidence if the courts take the 
view that most or all of the evidence should be 
available seven days prior to the preliminary 
hearing. At the moment, however, you can rely on 
section 67 if evidence arrives late so, arguably, 
you will have a shorter time scale.  

Val Bremner: That is correct.  

The Convener: I ask you about the written 
record of the state of preparation of the parties. 
There is no detail in the bill as to the form that it 
should take. Do you think that we need more detail 
or can that be left for further work? 

13:00 
Gordon Williams: The preliminary diet in the 

High Court is modelled to a large extent on what is 
known as the intermediate diet in the summary 
procedure, where cases are a lot less serious. 
Areas of good practice in various sheriff courts 
around the country have been identified as the 
best way of dealing with such cases.  

A pro forma checklist is a simple device that a 
sheriff might use to ensure that, for example, the 
fiscal has cited the witnesses, that he is able to 
produce evidence of that and that the parties have 
put their heads together to try to agree non-
contentious evidence—an example might be the 
evidence of the car owner whose car is broken 
into but who cannot say who did it because he just 
discovered it when he got up. The checklist is 
intended to whittle down what is required to be the 
subject of evidence at the trial.  
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From my experience, that kind of approach 
seems to work well in the first diet, as it is known 
in sheriff and jury cases, where the procedure is 
similar and where the same rules of evidence 
apply. An approach such as that in the High Court 
would probably reap rewards. The present danger 
is that there is no great meeting of minds until the 
first day of the sitting when most of the parties—it 
never seems to be all of them—troop in on the 
Monday morning. Nothing quite focuses the minds 
of the accused, their agents and indeed the 
prosecutors as the prospect of the trial going 
ahead.  

The Convener: There are different views on 
whether a trial date needs to be fixed before or at 
the preliminary hearing. What is your view about 
that, given what you have just said? 

Gordon Williams: I do not think that our 
members would have a particularly strong view. I 
was interested to hear Sandy Brindley this 
morning putting up a convincing case for rape 
cases to be among those that ought to be fast-
tracked. However, we seem to be in an era in 
which so many cases have to be fast-tracked that 
it is difficult to put a case on what could be 
described as the slow track, or to send it by 
second-class post. There are cases that involve 
children and other vulnerable witnesses and there 
are cases that involve elderly people. Which is 
more urgent: a case that involves a 15-year-old or 
one that involves an 85-year-old? It might depend 
on the circumstances. There are race cases and 
cases that involve drugs. There are cases where 
there is a genuine threat to public safety. Those 
are all competing demands. The trick is to try to 
juggle them in the most acceptable way all round, 
bearing in mind the interests of the public, the 
accused, witnesses and the professionals who are 
involved in the system, because they all have a 
job to do. 

Margaret Mitchell: Good afternoon. You have 
already touched on this but, for the avoidance of 
doubt, is it your position that the extension of the 
time limits might result in the work that has to be 
done within them being expanded or will the 
extension help you to achieve what is required of 
you?  

Val Bremner: There could be additional 
pressure on our members, but it would be 
because of the whole package of measures—early 
disclosure, the preparation for the preliminary diet 
and any additional work that is required for the 
managed meeting or the record of preparation.  

The extension alone will not make a great deal 
of difference in a positive way. We will still have to 
prepare and have the cases ready in the same 
time. As the convener pointed out, the effective 
removal of the section 67 notice could lead to our 
having less time. The society’s view on the 

extension is that it could be a useful mechanism to 
ensure not that an indictment is served but that 
there is some certainty for the public, victims and 
witnesses that a trial will or will not proceed. Minds 
will be focused and people will be able to say 
whether they were ready. 

Margaret Mitchell: If we turn that round, instead 
of extending the time limit, what if a greater 
emphasis were placed on resources being put in 
place to enable you to achieve the pre-trial 
disclosure that everyone agrees is a good thing? 
How do you feel about the suggestion that a 
Crown case manager should be appointed to take 
charge of a case from the very beginning, to avoid 
the use of section 67 notices? Such notices have 
been used in the past when, at the last minute, 
through no fault of their own, someone has been 
handed a case file and has realised that certain 
things have to be brought out. That may happen 
because of a lack of resources or just because of 
the way things work out. 

Val Bremner: In our experience, a section 67 
notice is not usually served because evidence has 
just been found in our department or because 
evidence has not been thought of by a colleague; 
it is usually served because evidence has been 
received from the police—or from someone else 
such as a forensic scientist. I would be 
uncomfortable about accepting that what you 
suggest is the usual reason for a section 67 notice 
being served. 

Our view on having a case manager would be 
that, in the more serious cases that we are 
considering here, a case manager is in place at 
the moment, albeit under another name. When 
cases first come to court, they are allocated either 
to a legal member of staff—perhaps one of our 
members—or to a precognition officer, who will not 
be legally qualified but who will no doubt be 
experienced in the type of case. That person will 
be responsible for the management and 
investigation of the case up to the point when it is 
reported to the Crown Office and is thereafter 
carefully considered before indictment. 

We therefore feel that there is some ownership 
of cases and that there is a point of contact. 
However, I accept that it is all very well to say that 
steps take place in our organisation and that 
indictments go out; the problem is that cases do 
not always go ahead in court. 

Margaret Mitchell: Are you saying that, in 100 
per cent of cases, the same person follows the 
case throughout? 

Val Bremner: Before a case is reported for final 
instructions, the investigation of the case is 
usually—but not in every case—the responsibility 
of one individual. All sorts of things can change—
there can be holidays and sick leave and cases 
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sometimes have to be reallocated as people move 
on to other duties. However, generally, cases are 
allocated to one person. That person may not 
necessarily see the case right through to the trial; 
they will see it through its investigation stage, after 
which it may be handed over to the responsibility 
of a High Court legal manager. 

Margaret Mitchell: Would there be an 
advantage in the same person seeing a case 
through and keeping on top of things? In what 
percentage of cases does responsibility change 
hands earlier on in the system? In other words, 
how often does one person really take control? 

Gordon Williams: I will try to answer that. I will 
take the second part first and say, no, I cannot 
estimate the number because I just do not know. I 
do not know whether such figures are available. 

Like many organisations, the COPFS tries to 
encourage ownership of cases. We do not want 
wasted time and duplication of effort—and Lord 
Bonomy refers to that in terms of judicial 
involvement. The prosecutor—the advocate 
depute in the High Court—may prepare a case 
only to discover at the last minute either that it has 
been transferred out of his court, or that the 
accused has gone out for lunch and not come 
back. Derek Ogg spoke about that. Sometimes it 
happens in the middle of a trial and sometimes it 
happens just before the trial starts. 

We try to minimise the number of people 
involved, but managing a large organisation, with 
a relatively large number of legal staff and a large 
number of cases, is difficult. Inevitably, the longer 
it takes for cases to progress through the system, 
the more chance there is of more people 
becoming involved. Ironically, people will tell you 
that a custody case—where the accused is 
remanded in custody and the 110-day rule 
applies—is easier to manage. Such cases are 
dealt with relatively quickly. Solicitors will even tell 
you that it is easier for them to interview their 
client, because they just go to Barlinnie. If the 
accused is at liberty, a solicitor might write a letter 
to them that comes back marked “Not known at 
this address”. Solicitors will contact us nine 
months after an accused has appeared on petition 
and will say, “We have lost touch with the 
accused. We don’t know what the story is.” We 
can then put a note in our file that states that there 
is a good chance that the accused will not turn up. 
We will then call the trial on the first day of the 
sitting, without the witnesses being there. If the 
accused does not turn up, we can take out a 
warrant for his arrest and countermand the 
witnesses. However, the longer a case goes on, 
the more hassle and inconvenience it causes 
everyone. 

Margaret Mitchell: Given the volume of cases 
with which the COPFS deals, would one of the 

best ways of making the system work better be the 
allocation of more procurators fiscal?  

Val Bremner: To be fair to the COPFS, a good 
deal of work has been done and continues to be 
done that focuses on case preparation, doubtless 
in preparation for the package of measures that 
the bill will introduce. The department is looking at 
the issue. The work is resource intensive because 
the cases are serious and must be investigated 
properly. We do not make the decisions in the 
department, but I am sure that the department has 
been well advised and is considering the 
measures that it needs to put in place to improve 
the delivery of the service to the public. 

Margaret Mitchell: I want to press you a bit on 
your last point. Derek Ogg said that he has not 
seen any substantial changes or improvements as 
a result of the Pryce-Dyer package. Is that your 
view? Is the Pryce-Dyer package sufficient, or is 
more needed? This is your opportunity to hold 
forth. 

Val Bremner: If you are referring to 
improvements in the High Court, the running of the 
High Court is not just down to the COPFS or our 
members. From what we understand within the 
department, the Pryce-Dyer report initially focused 
on internal management changes and changes in 
how we deliver certain services. I understand that 
for some time the department has been focusing 
on solemn work, again with a view to the changes 
that the bill may bring about. Therefore, as a 
professional society, we can only wait to see what 
the result of that will be. 

On the wider question of whether Pryce-Dyer 
has taken effect within the organisation, I am not 
sure that that is a subject for me to raise at this 
stage in this forum. We are here to talk about the 
bill. 

Margaret Mitchell: Fair enough. 

The Convener: Derek Ogg, like many others, 
was referring to being able to get a fiscal on the 
phone when it was necessary to speak to them. 
Whether that has been a good or a bad 
experience varies around the country. However, 
the availability of fiscals could be crucial to the 
management of early disclosure. That is what 
Derek Ogg was driving at. In that sense, it is 
relevant to ask you about the Pryce-Dyer report 
because it was meant to deliver more fiscals on 
the ground for people to talk to. 

Bill Butler: I turn to section 11 of the bill and the 
proposal for trial in the absence of the accused. 
We have already heard that some witnesses view 
the proposal as controversial and problematic. I 
have just two questions on the proposal. In your 
experience, could a trial be properly conducted if 
the accused never appeared before the trial court? 
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Gordon Williams: I am happy to try to answer 
that. We have not taken a straw poll of our 
members, but I am confident that the view of most 
fiscals would be that a trial in the accused’s 
absence should be confined to minor, non-
imprisonable offences. There is provision in 
existing legislation for such a trial for minor 
matters, such as speeding. It is not so terribly bad 
if someone gets their licence endorsed with three 
penalty points when they are not present in the 
court. However, being jailed for life in one’s 
absence would be a different matter. 

There is something surreal about conducting a 
trial with no accused sitting in the dock. It happens 
more frequently than many people realise, 
because the accused might be a limited company. 
There might not be a person sitting in the dock at 
whom the witnesses could point and say, “He is 
the man who did it.” However, representatives of 
an accused can instruct on who can put forward 
whatever defence the accused wants. I listened 
with interest to what Derek Ogg said about the 
proposal for having a trial in the accused’s 
absence. Frankly, the proposal strikes me as 
being nonsense in the majority of cases. I certainly 
do not want it to happen in jury courts. 

Bill Butler: I do not want to stray too far into the 
surreal, but if such a trial were taking place, would 
it present any particular problem or set of 
problems for a prosecutor? 

13:15 
Val Bremner: In fairness, I think that that would 

have less of an effect on the conduct of the 
prosecution case than it would on the defence. 
Clearly, we do not rely on the accused as part of 
our case; we might have their admissions to the 
police, but those could be read in their absence. 
Such trials, of course, depend on the identity of 
the accused not being at issue. 

I agree with Gordon Williams and refer to Derek 
Ogg’s earlier comments. It would be virtually 
impossible to defend a person on a murder charge 
without their instructions. As Gordon Williams said, 
we are not just prosecutors; we are also solicitors. 
The proposal makes us deeply uncomfortable. 

Margaret Smith: The bill makes new provision 
for the apprehension of witnesses. In your 
experience, is the non-appearance of witnesses a 
significant problem in proceedings on indictment? 

Gordon Williams: Yes. I think that I am quite 
well qualified to give an answer, because although 
I am here in my capacity as the president of the 
Procurators Fiscal Society—I was described as 
the chair, which was very flattering—in my day job 
I am the procurator fiscal at Paisley. Before going 
to Paisley, I worked in Glasgow and in Edinburgh, 
where one of my responsibilities was to manage 

High Court sittings. It was something of a 
revelation to move to the Saltmarket in 1996, just 
before the new extension was built, when we were 
using the north and south court, Lanarkshire 
House—now the Corinthian, of course—the sheriff 
court and sundry other buildings. 

The extent to which proceedings were disrupted 
by the non-availability of witnesses was such that I 
used to think, when I started the job, that 
everything was meant to revolve around Donald 
Findlay’s diary. In fairness to him, that was not the 
case; the availability of witnesses was critical in 
relation to the scheduling of cases. It was 
frustrating when everyone was ready to go ahead 
with a trial except witness 2, who was the 
essential corroborator of the testimony of witness 
1, who was the victim. Sometimes I used to think 
that the only law that really applied in the High 
Court was sod’s law, because we would postpone 
a case until later in the sitting in order to secure 
the attendance of witness 2, only to find that 
witness 1 did not turn up in the second week. 

The whole thing was fraught with the inevitable 
difficulties of trying to secure the attendance of 
people, many of whom were reluctant to attend. 
Not all witnesses are decent, honest and truthful 
people like my mum, who are eager to come along 
and do their public duty. Many witnesses are as 
familiar with the court system as my colleagues 
are. 

Margaret Smith: We heard earlier—I think it 
was from Victim Support Scotland—that some 
witnesses are fearful of giving evidence and feel 
intimidated. However, you are saying that others 
are as well aware of what it feels like to be the 
accused as the accused themselves and might not 
want to incriminate a friend or associate. In what 
sorts of cases might you apply for a warrant for the 
apprehension of a witness? It has been suggested 
that we should refer to recalcitrant, rather than 
reluctant witnesses, as there is a big difference 
between a person who is reluctant to be a witness 
because they are fearful and one who is reluctant 
because, frankly, they do not want to shop a pal. 

Gordon Williams: Yes, absolutely. As I raised 
that point, I am happy to pursue it. As Lord 
Bonomy said in his report, one has to be 
extremely selective about the steps that one takes 
to secure the attendance of witnesses. 

The fiscal, and the advocate depute in the High 
Court, will have information about the witnesses—
usually from the police. The information will 
indicate whether the witness is genuinely fearful of 
the accused or is a good friend of the accused 
who does not want to come along. We can 
therefore make an assessment. In my experience 
it is very rare for the Crown to resort to seeking a 
warrant for the apprehension of a witness. Even 
when we do, we often say that it will be, in the 
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time-honoured phrase, “executed with discretion”. 
That means that the police will go to the witness’s 
house armed with the warrant and say, “If you do 
not come we have the power to arrest you.” 

I would not want the committee to think that my 
flippant remarks about some witnesses mean that 
we as fiscals are unconcerned and unfeeling 
about the genuine intimidation and apprehension 
that many witnesses feel. I have experience in a 
professional capacity, particularly in Glasgow, of 
cases in which witnesses have had to be given 
very special treatment. The witness protection 
programme was mounted by Strathclyde police 
during my time there. Quite elaborate measures 
are put in place to try to secure the attendance of 
witnesses who would obviously and 
understandably prefer not to come to court. 

Margaret Smith: The bill makes provision 
relating to sentencing following a guilty plea—we 
discussed that earlier. Is it your experience that, in 
general, courts allow a discount for a guilty plea? 
How is that currently working in practice? 

Val Bremner: That is happening in summary 
business in the sheriff court. It can work if the 
court is given the full information and the cases 
are managed properly from the bench. As a fiscal, 
care has to be taken that, in the case of an early 
plea the fiscal tells the court, for example, that 
witnesses have been cited but their time has been 
saved—they have not been required to attend. 
The earlier a plea, the better it is for the witnesses. 
On some occasions we can even have an early 
plea when we have not yet cited witnesses. We 
consider that to be helpful. 

Margaret Smith: We have heard conflicting 
evidence about how helpful an early plea is. It has 
been said on the one hand that somebody who 
decides to plead guilty early in the process can 
save vulnerable witnesses, for example, from 
giving evidence. On the other hand, what does it 
say about justice if someone can get a reduced 
sentence because they have pled guilty to 
something, perhaps even if they have not done it? 
I presume that you are aware of the difference of 
views. 

One of the factors that I would have thought 
important is the view of the victims and the people 
who would be called upon to give evidence in 
some of the particularly disturbing cases such as 
rape cases, sexual offence cases, murders and so 
on. The Rape Crisis Scotland representative said 
earlier that victims are often not asked whether 
they would prefer an early plea to be accepted, 
rather than have to give evidence. How do you go 
about deciding whether you should negotiate such 
pleas or whether it is in the best interests of justice 
to let the person go through the full process and 
let the victim have their day in court? 

Val Bremner: We would have to distinguish 
between cases such as the example that you have 
given, of a rape case, and the more ordinary run-
of-the-mill summary business. In a rape case our 
members would not negotiate any form of plea—
that would be a matter for the advocate depute. As 
I understand it, best practice would be that we 
would try to involve the victim if that is possible. 
However, there is of course no point in 
approaching the victim until you have the offer of a 
plea. It would be silly and irresponsible to perhaps 
raise the victim’s hopes that they would not have 
to give evidence. We would not involve the victim 
until a plea was on offer. Although the victim’s 
views are taken into account, it is a matter of clear 
practice that the final decision would be for the 
advocate depute. 

Gordon Williams: When I started in the fiscal 
service, more years ago than I care to 
remember—more than 20 years ago—the views of 
the victim were not such a central feature of the 
process as they are now. For example, it would 
now be almost unheard of in a murder case for the 
prosecutor or advocate depute to decide to take a 
plea to culpable homicide without first having the 
common courtesy and decency to speak to the 
next of kin. As prosecutors, we would always 
stress the fact that the final decision as to what 
plea to accept lay with us, but you have to weigh 
up the pros and cons as to the distress that might 
be caused by people giving evidence. 

If you will forgive my using the term, it is almost 
a bird-in-the-hand approach that is sometimes 
adopted. I have known cases where the next of kin 
has said, “No. No way are you taking a plea to 
culpable homicide. My brother was murdered and 
we want this case to go to trial.” The accused then 
goes to trial, is acquitted and walks out a free 
man. That is quite difficult for the next of kin to 
cope with and it is frustrating for the prosecutor at 
times. It is fair to say that there are occasions 
nowadays on which the views of interested 
parties, such as the next of kin or victims, might tilt 
the balance away from accepting a plea that the 
prosecutor might otherwise be tempted to accept. 
We have talked about the accused having his day 
in court. Sometimes, the victim and the witnesses 
want their day in court, and the process would run 
the distance.  

Margaret Smith: Generally speaking, would you 
say that the victim or the victim’s family should 
play a part in the process and at least have their 
views sought? 

Val Bremner: In the more serious cases, that is 
certainly a practice that is being encouraged. We 
cannot say that it has happened in every case, 
because we have heard, even today, of cases in 
which it has not happened, but that is the practice 
that is encouraged and should be adopted. It 
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would not necessarily happen in the less serious 
summary cases. However, I think that we would 
both say that, in our experience, we have heard 
more witnesses than we can remember saying, 
“I’m so glad I don’t have to give evidence.” It is 
rare for someone to say, “Well, I wanted to go in 
there and say my piece.” 

Margaret Smith: In general, do you feel that the 
fact that judges will now have to say why they 
have come to a decision on a discount and what 
thought processes were involved in coming to the 
sentence is a positive step forward? 

Val Bremner: It is difficult for us to comment on 
that, because sentencing is really not a matter for 
us, unless something goes awry and a sentence is 
considered to be unduly lenient. However, 
everyone involved in the justice system would 
welcome transparency, and if that is a move 
towards transparency, it is welcome.  

Michael Matheson: I would like to turn to the 
proposal to extend the sentencing powers of the 
sheriff courts in solemn proceedings from three 
years to five years. Could you outline the practical 
implications that you think that will have for 
prosecutors and for your members? 

Val Bremner: We discussed that before coming 
here. The figure that we have heard quoted is that 
perhaps around 20 per cent of the High Court’s 
current business would come down to sheriff-and-
jury level. The practical effect of that is that more 
of our members will be in court, prosecuting more 
cases; that is an inevitable consequence. The flip 
side of that is that, when they are in court doing 
those trials, they cannot then be preparing High 
Court cases. Again, it is a question of how best to 
use the resources that exist and of whether those 
resources are adequate. However, it is difficult for 
me to give an opinion as to whether they are 
adequate until we see, once the change goes 
ahead, how many cases come down and need to 
be prosecuted in that way.  

Michael Matheson: Do you think that there 
could be serious resource implications if that is not 
managed properly? 

Gordon Williams: There will probably be 
resource implications however it is managed. As 
Val Bremner says, there will be more sheriff-and-
jury cases for fiscals to prosecute, because a 
proportion of those cases—let us say 20 per 
cent—would previously have been prosecuted in 
the High Court by advocate deputes. 

Michael Matheson: If that change does go 
ahead and 20 per cent of the work of the High 
Court moves down to the sheriff court, is it just a 
case of waiting to see what the implications are, or 
should we be looking to ensure that certain 
resource provisions are made before change 
takes place? I am trying to get a feel for what can 

be done to ensure that problems are not 
encountered as a result of a lack of resources. 

Val Bremner: Obviously, it would be better if 
work could be done in advance. I believe that the 
Crown Office and Procurator Fiscal Service has 
already considered the matter, but I do not know 
the details. We are not privy to any view that the 
COPFS may have formed, but it has worked out 
the implications of the bill for its legal and 
administrative support costs. I hope that it has 
taken account of the expanded requirement for 
sheriff and jury deputes. 

13:30 
Michael Matheson: What cases would you 

expect to indict in the sheriff court rather than the 
High Court? Can you give us any practical 
examples? 

Val Bremner: The Crown Office would decide 
which cases would come down, but I would expect 
that drugs cases of lower value could come down 
and perhaps cases that now go to the High Court 
but that attract sentences of less than five years. 
Certain cases in which there have been robberies 
but in which no weapon has been used, or similar 
cases, could be considered. However, it is not for 
me to say what should happen; such decisions 
would be taken by those in the COPFS’s High 
Court unit. 

Gordon Williams: To be fair, previous 
committee witnesses have mentioned roughly the 
same kind of cases that Val Bremner does. John 
Ewing, who is the chief executive of the Scottish 
Court Service, was asked that question and he 
referred to drugs cases. Cases that involve 
assaults with weapons and stabbings in the street 
that might have been indicted as attempted 
murder, but in which the allegation of attempting to 
murder has been deleted and the case has been 
left as an attempt to endanger life, disfigure or 
impair could be considered. Cases involving death 
by dangerous driving under section 1 of the Road 
Traffic Act 1991 might also be considered. Such 
cases increasingly go to the High Court, as there 
is a public clamour for higher sentences for those 
who kill by dangerous driving, but such people do 
not always receive a sentence of more than five 
years—the sentence might simply be worth more 
than three years.  

The marking prosecutor would have to make a 
judgment in deciding on the appropriate forum 
and, as with all judgments, people will never get 
things 100 per cent right. For years, cases have 
been dealt with in the High Court for which the 
accused has received a sentence of less than 
three years, or even less than two years, which is 
what the sheriff court’s sentencing power was on 
indictment. Sometimes sheriff court cases are 
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Val Bremner: No. remitted to the High Court and the accused 
receives a sentence of five, six or even seven 
years. It could be said that the Crown has got 
things wrong. Even the COPFS would agree that 
we do not always get things right, but 
unfortunately all the errors that we make seem to 
make the front pages. 

The Convener: Are you aware of the 
implementation date? 

Val Bremner: No, I was not aware of the date. 

The Convener: Okay. I thank the witnesses for 
giving evidence. We have not received a written 
submission. Do you intend to forward one? I hope 
that you will, as it would be useful for us in 
considering the evidence. 

Michael Matheson: What do you think about 
the suggestion that there could be a sentencing 
drift if sheriffs’ sentencing powers are extended? 

Val Bremner: We listened to SACRO’s 
representation and, as solicitors who have 
practised in the sheriff court, perhaps we thought 
that something of a disservice was being done to 
solicitors and sheriffs. A number of highly qualified 
solicitors are well able to undertake the defence of 
persons who might hitherto have been dealt with 
in the High Court, but who could come to the 
sheriff court as a result of the powers that we are 
discussing. The same applies to sheriffs. There 
are many experienced sheriffs, some of whom are 
appointed as temporary judges to the High Court. 
It would be unfair to say that, because a case may 
now go to a sheriff court, there could be a problem 
with a sentence. It is not for us to comment on 
sentences, but we do not see any particular 
difficulties. 

Val Bremner: We can certainly do so. 

The Convener: Thank you very much. 

I remind members that the next committee 
meeting will be on Wednesday 14 January, and 
that on Friday, there will be the practitioners’ 
seminar in Edinburgh. At the next meeting, we will 
take evidence from Christine Vallely and Professor 
Dee Cook, who are authors of research for the 
Home Office on non-attendance by witnesses. In 
addition, arrangements are being made for a visit 
to HMP and YOI Polmont on 26 January. 

I am sorry that the meeting has been so long, 
but it has been useful. 

Meeting closed at 13:34. 

The Convener: Finally, I would like to check 
one thing with you. I understand that the aim is to 
shift business to sheriff courts from April 2004. 
Has the Crown Office’s management consulted 
you about that prospect? 
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1st Meeting, 2004 (Session 2), 7 January 2004, Supplementary Written 
Evidence 

SUBMISSION FROM THE PROCURATORS FISCAL SOCIETY 

The Procurators Fiscal Society welcomes the opportunity to make a submission in writing to the 
Committee on the subject of the Bill which has been drafted following the report prepared by Lord 
Bonomy into the workings of the High Court. The Society recognises the various difficulties, which 
the current working of the High Court can make for witnesses and victims, and is aware that the 
continual adjournment of cases can often add to their distress and anxiety. The current set up 
causes its own frustrations for our own members who work hard to prepare serious cases only to 
find that these cases are then adjourned to later dates. Any measures that will reduce the continual 
so called “churning” of cases are welcomed by the Society. 

There is no doubt that some of the measures, which are contained in the Bill, will mean additional 
work for our members. Early disclosure of information may well be of benefit to the defence, but 
this extra work will take additional time for COPFS staff. The same can be said for the preparation 
for the proposed preliminary diet and the managed meeting. The proposed relaxation of the 110 
day rule will have little practical effect on our members since the indictment will have to be served 
at the same early stage, the case preparation having been done. In addition the proposed 
restrictions on the time when S67 notices can be served may have the effect of placing additional 
pressure on our members in their preparation of cases.  Beyond the impact this proposed change 
is likely to have on our members, we are not of course in a position to comment on the policy 
merits of a particular proposal. However, reinforcing remarks which we made in oral evidence, a 
great deal of evidence which is added by way of a section 67 notice is evidence that the Crown has 
requested from third parties, e.g. forensic science laboratories, but is nonetheless crucial to the 
prosecution. We would respectfully suggest that the Committee may wish to satisfy itself that these 
agencies are in a position to comply with what would be for them, significantly shortened reporting 
periods. 

The proposed move to place certain cases in the Sheriff and Jury courts instead of the High Court 
will mean that there is an increase in the number of sheriff and jury cases which our members 
require to prosecute. 

The additional work, which the package of measures in the Bill represents, is likely to mean that 
more resources are required within COPFS. As a Society we are aware of the evidence given by 
the Crown Agent to the Finance Committee and the costings he produced. It is well nigh impossible 
for us to say whether these costings accurately reflect the requirements as we have no knowledge 
as to how these figures were arrived at and we were not consulted as to the content. 

The other factor, which may affect the picture in terms of resources within COPFS, is the 
publication of the report by Sheriff Principal McInnes into summary proceedings in the Sheriff and 
District courts. At this time it is not possible to know what effect that might have on the summary 
caseload in the sheriff courts but it is a factor, which cannot be overlooked in discussing this Bill. 

While the Procurators Fiscal Society welcomes measures, which will improve the running of the 
High Court in Scotland, it is likely that if inadequate resources are made available to cope with the 
additional work required, that our members will be left with the burden of heavier workloads and 
increased pressure. That would be a most unwelcome scenario. 

Gordon Williams  
Val Bremner 
On behalf of the Procurators Fiscal Society. 
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SUPPLEMENTARY SUBMISSION FROM SAFEGUARDING COMMUNITIES – REDUCING 
OFFENDING (SACRO) 

Custody rates in solemn proceedings in sheriff courts 
 

Background 
 
Meeting of the Justice 1 Committee on 7 January 2004 
1. In oral and written evidence to the Committee, Safeguarding Communities-Reducing Offending 
(SACRO) referred to statistics showing custody rates in solemn proceedings in sheriff courts and 
agreed to supply the Committee with a copy of those statistics, which were produced by Fred 
Thorne in the Statistics Branch at St Andrews House. 

2. The table of statistics is attached at Annex A. For the purposes of the SACRO submission, 
figures from the 8 busiest courts only were analysed so that the overall picture in terms of 
percentages would not be misleadingly distorted by including courts with very small numbers. 

Donald Dickie 
Criminal Justice Adviser 
SACRO  
7 January 2004 

ANNEX A 
 

Persons with a charge proved in Sheriff Solemn(1) courts in Scotland, 2001     
      

  Main Result of Proceedings Main Result of Proceedings 
   Custody   Other sentence Total Custody  Other sentence Total 
Sheriff Court 

Number Row Percentage 
Aberdeen   111 81 192  58 42 100 
Airdrie   57 43 100  57 43 100 
Alloa   16 7 23  70 30 100 
Arbroath   20 8 28  71 29 100 
Ayr   52 25 77  68 32 100 
Banff   2 3 5  40 60 100 
Campbeltown   1 - 1 100 - 100 
Cupar   15 7 22  68 32 100 
Dingwall   4 - 4 100 - 100 
Dornoch   3 - 3 100 - 100 
Dumbarton   61 21 82  74 26 100 
Dumfries   54 19 73  74 26 100 
Dundee   81 55 136  60 40 100 
Dunfermline   19 19 38  50 50 100 
Dunoon   4 5 9  44 56 100 
Duns   0 1 1  0 100 100 
Edinburgh   229 115 344  67 33 100 
Elgin   26 18 44  59 41 100 
Falkirk   46 32 78  59 41 100 
Forfar   29 11 40  73 28 100 
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Fort William   8 - 8 100 - 100 
Glasgow   553 266 819 68 32 100 
Greenock   64 9 73  88 12 100 
Haddington   10 4 14 71 29 100 
Hamilton   105 78 183 57 43 100 
Inverness   17 - 17 100 - 100 
Jedburgh   12 3 15 80 20 100 
Kilmarnock   144 30 174 83 17 100 
Kirkcaldy   57 24 81 70 30 100 
Kirkcudbright  5 2 7 71 29 100 
Kirkwall   3 - 3 100 - 100 
Lanark   17 6 23 74 26 100 
Lerwick   3 - 3 100 - 100 
Linlithgow   19 13 32 59 41 100 
Oban   9 7 16 56 44 100 
Paisley   111 57 168 66 34 100 
Peebles   1 2 3 33 67 100 
Perth   42 22 64 66 34 100 
Peterhead   11 11 22 50 50 100 
Rothesay   4 3 7 57 43 100 
Selkirk   17 3 20 85 15 100 
Stirling   39 21 60 65 35 100 
Stonehaven   1 4 5 20 80 100 
Stornoway   8 - 8 100 - 100 
Stranraer   24 5 29  83 17 100 
Tain   4 - 4 100 - 100 
Wick   2 - 2 100 - 100 
TOTAL  2,120 1,040 3,160 67 33 100 
1. Revised figures.       
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Scottish Parliament 

Justice 1 Committee 

Wednesday 14 January 2004 

(Morning) 

[THE CONVENER opened the meeting at 10:06] 

Item in Private 

The Convener (Pauline McNeill): Good 
morning, everyone. Welcome to the second 
meeting in 2004 of the Justice 1 Committee. I ask 
members to do the usual and to switch off their 
mobile phones. I welcome formally our adviser, 
Christopher Gane, to the committee. 

I ask the committee to agree that at future 
meetings we meet in private to discuss the content 
of the stage 1 report on the Criminal Procedure 
(Amendment) (Scotland) Bill. Is that agreed? 

Members indicated agreement. 

Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 1 

10:07 
The Convener: Item 2 is consideration of the 

Criminal Procedure (Amendment) (Scotland) Bill. 
The committee will be aware that this is our last 
session of oral evidence on the bill—believe it or 
not. I refer members to the private paper that we 
have received, “A Study of Witness Non-
Attendance at Wolverhampton Magistrates Court: 
a Comparative West Midlands Case Study”. I ask 
members to note that the paper has not yet been 
published. 

I welcome Christine Vallely, who is research 
fellow at the school of legal studies at the 
University of Wolverhampton, and Professor Dee 
Cook, who is the director of the regional research 
institute at the university. Welcome to the Justice 1 
Committee and thank you for coming all this way 
to speak to us. 

We have a number of questions for you. You will 
be pleased to hear that we are not too concerned 
to have you explain the differences between the 
Scottish and English procedures. We are 
interested in your research into why witnesses do 
not turn up. That issue is very important in relation 
to the bill that we are considering, because the 
purpose of the bill is to reduce the number of 
adjournments in the High Court and to create 
more certainty. As you will be aware, witness non-
attendance is one of the main reasons for 
adjournments. That is the focus of this morning’s 
meeting. 

Mr Stewart Maxwell (West of Scotland) (SNP): 
Good morning. Can you give us a brief outline of 
the scope of the research that you have 
conducted? What courts did you examine? What 
was the nature of the offences in relation to which 
there was non-attendance? When did the research 
take place? Will you give the committee a general 
outline of the background to the research and why 
it was undertaken? 

Christine Vallely (University of 
Wolverhampton): Good morning, everyone. The 
research originated from the cracked and 
ineffective trials data for England and Wales, 
which showed that many cases collapsed because 
of witness non-attendance. We were 
commissioned by a small local group, then funded 
through the Government Office for the West 
Midlands, to undertake a comparative study that 
was based in magistrates courts predominantly in 
Wolverhampton and Coventry, but also in two or 
three other sites in the west midlands. The focus 
was predominantly on what we call civilian 
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witnesses for the prosecution—not police 
witnesses, expert witnesses, defence witnesses or 
the defendant. 

We started in November 2002 and finished in 
November 2003. We undertook a bit of 
retrospective analysis of case files and adopted a 
variety of methods, which started with the cracked 
and ineffective trials data, to consider reasons why 
cases collapsed. We also examined case files 
from the Crown Prosecution Service that went 
back for about six months. In case files from 
Wolverhampton and Coventry, we tried to identify 
any trends, such as whether—as the CPS 
believed—the witnesses’ lives were so chaotic that 
they could not get themselves off to court on the 
right day, but we did not find that that was 
necessarily the case. We conducted a series of 
interviews with personnel in criminal justice 
agencies and with witnesses who had and had not 
attended court.  

In January 2003, shortly after we started the 
research, a witness care pilot started in the west 
midlands, led by the CPS in conjunction with the 
police. We were asked in about May to examine 
the monitoring forms that the CPS had completed 
to evaluate whether the pilot was making any 
difference and having an impact on witness 
attendance. Those were the methodologies that 
we employed. Have I answered all the questions 
that you asked? 

Mr Maxwell: You answered most of my 
questions. In a moment, I will pick up on a couple 
of points that you mentioned. I asked you whether 
some offences involved a greater likelihood of 
witness non-attendance than others did. Is that the 
case? 

Christine Vallely: Yes. We found that non-
attendance related predominantly to offences that 
involved violence, rather than property, 
harassment or even intimidation. Younger 
witnesses were more likely not to attend than older 
witnesses. The criminal justice system seemed to 
engage with younger people—people who are 
under 30—more than with older people.  

Domestic violence is the key matter in the west 
midlands, where 20 to 30 per cent of cases that go 
to magistrates courts concern domestic violence. 
Such cases were by far the most likely to involve 
witness non-attendance. We should bear it in mind 
that magistrates courts have just over one witness 
per case and that the witnesses in such cases 
tend to be the victims. Reliance might be placed in 
a domestic violence case on a witness statement 
and a police statement, but the witness is much 
more likely to retract their statement, so those 
cases collapse. 

Mr Maxwell: Will you explain what cracked and 
ineffective cases are? 

Christine Vallely: Since about two years ago, 
magistrates all around the country have had to 
complete at the end of each case a form to say 
whether the case was effective—whether it went 
to trial. A case might not go to trial for a variety of 
reasons, some of which might be described as a 
good result—for example, if a person turns up and 
pleads on the day. However, a plea on the day is 
costly because of the expense of running the trial, 
booking the courtroom, having all the personnel 
and getting the witnesses. It is a good result, 
because a plea has been obtained without the 
problem of putting the witnesses to proof and 
going though evidence, but it is also a bad result in 
some respects, because it is an expensive gain.  

As is being contemplated or already being done 
in Scotland, judges in England are being 
encouraged to give discounts for early pleas. That 
message has not been getting through, at least in 
the cases that we have been examining. People 
are still saying that it is better to wait and see, 
because the witnesses may well not turn up. 
Therefore, people will delay and delay.  

A cracked trial is one that terminates on the day, 
and in which there is no further action. There is a 
list of about 11 reasons why that might occur, one 
of which is a late plea. A bind-over also counts as 
a cracked trial. Witnesses not turning up is another 
reason why cases crack. A further type is an 
ineffective trial, which involves a case not going 
ahead on the day listed, but being set for a future 
date. That is an adjournment and the hope is not 
to have too many of those. If witnesses keep on 
turning up and cases are adjourned, there will be 
witness fatigue—people tend to get a bit fed up, as 
you or I would. The statistics on that have been 
counted over the past two years or so and they 
form part of strategic steers and performance 
indicators for the Court Service. 

10:15 
Mr Maxwell: Correct me if I am wrong, but I 

think that you said that a chaotic lifestyle did not 
seem to be a reason why people do not turn up to 
trial. Perhaps it is a modern myth, but the 
generally held view is that a chaotic lifestyle is a 
reason why some witnesses do not turn up. You 
found that not to be the case, however.  

Professor Dee Cook (University of 
Wolverhampton): That is correct. Our original 
research question tested that. It asked what it was 
about some victims and witnesses and their lives 
that rendered them either unable or unwilling to 
attend court. By the end of our one-year project, 
we had turned that question round. We feel that it 
is more appropriate to ask what it is about the 
operation of the criminal justice system and the 
support services that makes witness non-
attendance more likely.  
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When we considered the characteristics of 
victims and witnesses who did not attend court, 
gender and ethnicity turned out not to be 
significant determinants. As Chris Vallely 
mentioned, youth was a determinant. The cases in 
which witnesses do not attend are most likely to 
be those involving younger, predominantly male 
defendants who are alleged to have been involved 
in a violent offence, rather than in a property 
offence. The other factor was whether the witness 
was likely to know the accused. We found that one 
of the principal reasons for non-attendance was 
intimidation.  

There is a far greater likelihood of non-
attendance in domestic violence cases. We 
interviewed victims and witnesses, some of whom 
had attended court and some of whom had not. 
We asked them about their experience of the 
processes and their reasons for not attending. 
Overwhelmingly, they gave reasons of fear and 
intimidation. They felt that the criminal justice 
system and the support services should be doing 
more to protect them outside and inside the court. 
They felt that simple things ought to be done for 
them. For example, they wanted to be notified in 
good time about when they were due to arrive. In 
many cases, people did not think that they had 
enough notice to attend court.  

Aside from intimidation and problems with 
notification, there was a tranche of issues around 
personal and practical difficulties, which included 
child care, travel and getting time off work. We felt 
that those issues did not reflect what could be 
termed chaotic lifestyles among victims and 
witnesses so much as a lack of co-ordination of 
support to enable them to attend. Those findings 
debunked the myth, to a great extent. Many of the 
policy recommendations that came out of the 
research are far more to do with the criminal 
justice system than with the pathologies or 
biographies of the individuals who do not turn up.  

Mr Maxwell: You mentioned early guilty pleas, 
the idea of which did not seem to be getting 
through to the accused. Could you expand on that 
a little? The idea is that, if the accused knows that 
an early guilty plea will result in a reduced 
sentence, the throughput of cases will increase 
and there will be less of a problem in the courts. 
You seem to be saying that, despite that, accused 
people are still not pleading early.  

Christine Vallely: There are a variety of 
reasons for that. One question is at what stage the 
signal should be given to the defendant that there 
will be a discount for an early plea and whether 
the defendant should be told that the sentence will 
be reduced by X amount. I do not think that there 
are any guidelines on that. At the early stages of a 
case, or when different magistrates handle a case 
throughout its currency, a magistrate might feel 

that they do not know enough about the strength 
of the case to say what kind of discount they 
would give for an early plea. From talking to 
magistrates, I know that they have the problem of 
knowing exactly what to say, when to say it and 
how to signal the message. 

A defendant who feels that the victim will 
retract—which may happen in domestic violence 
cases in particular—will weigh up the potential 
discount that they may or may not get, and which 
nobody is really pushing, against the chance that 
the case may not reach that stage. I was 
astonished by the number of times that a 
defendant facing a simple assault charge can be 
brought back to court for a variation of bail or child 
contact conditions, for example. They might have 
to go back because, when the prosecution was 
supposed to be ready, it was still waiting for a full 
file or for a copy of a videotape to be handed to 
the defence, perhaps because of a backlog in the 
copying department. The defendant may go to 
court many times in the course of a few weeks or 
months in respect of one charge. Given that the 
case may collapse and come to an end at any 
point, why should the defendant not wait and see? 
That is the problem. The message is not getting 
through. 

Another problem, especially with magistrate 
cases, although it may not be the same in the 
Crown court, is that if the case relies only on the 
victim’s evidence, there is a great chance that it 
might fold. The evidence gathering that the police 
are required to do seems to be ineffective at that 
level. If a defendant was presented at an early 
stage in the trial process with both a strong, good-
quality case and the discount, there would be 
more chance that he or she would plead guilty at 
that earlier point. 

Marlyn Glen (North East Scotland) (Lab): You 
have gone through the principal reasons for non-
attendance and comprehensively debunked the 
notion of the witness deficit—that is not where the 
problem lies at all. I have a question on an issue 
that you have not covered. Is there a difference 
between the attendance or non-attendance of 
complainant witnesses and other witnesses? 

Professor Cook: Non-attendance is a specific 
issue for victims in domestic violence cases, but 
the interesting point is that, in general, the patterns 
and numbers are not much different; the same 
reasons for not appearing were articulated by 
witnesses and victims. Intimidation seems to apply 
as much to witnesses as to the victims of crime. If 
anything, the non-attendance problem might be 
slightly greater for witnesses than it is for victims, 
but the reasons that the two groups give are 
similar. Non-appearance is often a result of the 
fear of reprisal or actions by people whom the 
victims or witnesses already know. 
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When we turned the question round and asked 
people who attended court why they did so, they 
gave the reasons of justice and duty, but 
nonetheless said that they felt fear and 
intimidation. They, too, suffered from notification 
delays, lack of support and lack of information 
about issues such as expenses, travel, time off 
and child care. In a way, we found that the issues 
were more systemic than individual and that they 
were largely not to do with whether the people 
involved were victims or witnesses. 

Marlyn Glen: Did witnesses for the defence 
attend court more or less often? 

Christine Vallely: We did not do research on 
the defence, because our brief confined us to 
considering civilian prosecution witnesses. 
However, in the course of the research, we came 
across a wealth of feeling in certain areas, 
particularly in the CPS, that defendants often play 
the system, delay and are absent and have to be 
chased. However, we are again talking about 
small numbers of non-victim witnesses. The 
statistics indicated that there was an average of 
1.6 witnesses per case, so generally the only 
witness was the victim. 

I will add to what Dee Cook has said. Our 
analysis of the case files threw up results that 
were slightly different from the qualitative results 
that we obtained from direct interviews with victims 
and witnesses. The statistics seemed to show that 
more witnesses who were not victims attended. It 
tended to be victims who did not attend. 

I want to make a point about intimidation. In my 
view, the problem is fear of intimidation rather than 
actual intimidation. We did not come across many 
instances of actual intimidation. The feeling tended 
to be that because the case was in a magistrates 
court, the offender would not attract a large 
sentence even if he was found guilty. People knew 
that they would have to continue living in the area 
where the incident happened and where the 
defendant and his family live, so they would rather 
get on and not pursue the matter. Fear was a 
problem. 

Dee Cook referred to problems of 
communication. There is a duty on the CPS to 
communicate directly with victims when there is a 
change in the charge. However, there is no duty 
on it to keep them informed of the progress of the 
trial or to contact witnesses to tell them what is 
happening. Often people told us that a case had 
been going on for ages, that the incident 
happened X months ago and that they had heard 
nothing since they made their statements. They 
did not know whether the defendant had pleaded 
guilty. One person said that they read in the 
newspaper that a defendant had pleaded guilty. 

Communication is a serious issue. The witness 
care pilot that was introduced in the west midlands 

last January required contact with witnesses to 
inform them of the progress of cases. There was 
one very successful scheme in West Bromwich, 
which involved one person ringing all the 
witnesses before the case came to court to ask 
whether everything was still okay and whether 
they needed transport to be arranged. That was a 
big responsibility for one person, but it produced a 
significant increase in the number of witnesses 
attending. The personal touch and talking over in a 
friendly way what was likely to happen when 
witnesses arrived at the court worked well. That 
seemed to be what people wanted. 

Professor Cook: The case study of victims who 
were supported by the scheme indicated that more 
than 90 per cent of them turned up on the day. 
Often the support is relatively low tech—a 
telephone call and regular personal contact. 
Victims and witnesses want continuity of support, 
from the incident through to aftercare. There is 
evidence that attendance can be enhanced 
significantly, especially in cases where there are 
vulnerable witnesses and witnesses who are 
victims in domestic violence cases. Where support 
systems are in place from the word go and there is 
effective liaison from the stage of reporting to the 
police onwards, attendance is significantly 
enhanced. 

Marlyn Glen: You have talked about the factors 
affecting witnesses. Can you comment briefly on 
the risk assessment framework that you 
recommend? 

Professor Cook: By the end of the research, 
we came to the conclusion that the risk 
assessment framework would be a framework for 
issues that the criminal justice system needs to 
address, rather than for individual risk factors. 
There are risks if victims and witnesses are young, 
male and involved in crimes—predominantly 
crimes of violence, rather than property crimes. If 
we are dealing with victims of domestic violence, 
there is a need for continuity of support from the 
incident onwards and regular contact on the 
progress of the case. There is a pressing need for 
links between the support services, the police and 
the CPS, so that there can be regular updates on 
the progress of the case and victim and witness 
fatigue does not set in. The risk assessments 
relate to the provision of services and support 
rather than to anything that is pathologically wrong 
with the lifestyles of the victims and witnesses. 

Margaret Mitchell (Central Scotland) (Con): I 
want to tease out what lies behind non-attendance 
in domestic violence cases. Is it only the 
complainer who does not attend, or does non-
attendance extend to other members of the family 
or household? Is the non-attendance of the 
complainer or other members of the household 
simply the result of intimidation or is something 
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else going on in the background, such as the 
complainer saying that, because things are okay 
now, they do not really have to go to court and the 
incident will not happen again? 

10:30 
Professor Cook: We are just completing a 

piece of work on specialist domestic violence 
courts for the CPS. We have found that it is rare 
that witnesses other than the victim are called. 
The stress is overwhelmingly on the victim as the 
key witness and the case stands or falls on her—it 
is usually a woman. Non-attendance is 
overwhelmingly non-attendance of the victim. 

The reasons behind non-attendance are often to 
do with wanting to move on, either with the 
perpetrator or without. We came to the conclusion 
that, if a case does not proceed, that is not 
inevitably a bad result, as long as the woman feels 
that she is supported and that, if she has decided 
to retract, she has made an informed decision. We 
believe that unplanned non-attendance is still 
problematic but, if a woman makes an informed 
decision with support from community-based 
organisations or women’s networks and she wants 
to retract, we do not see that as being too much of 
a problem. The difficulty comes when she is not 
supported and does not turn up on the day 
because she is afraid. We see that as a problem. I 
do not know whether that answers your question. 

Margaret Mitchell: I was wondering about 
cases where the victim does not have community 
support and the couple have apparently resolved 
the problem themselves but the violence happens 
again. 

Professor Cook: There is a lot of evidence that 
repeat victimisation is dramatically reduced with 
the advent of specialist domestic violence courts 
and where there is co-ordination of support. For 
example, we are coming across reductions of 
approximately 35 per cent in repeat victimisation in 
the Wolverhampton area. That is highly significant. 
Likewise, there has been a dramatic reduction in 
repeat victimisation in Cardiff, where there is a 
specialist court. The issue is not so much that 
there is a specialist system there; it is that the 
court offers a framework within which support can 
be co-ordinated between the criminal justice 
system and outside agencies, which seems to 
offer positive benefits. We are due to complete the 
research on 31 January, so we are close to the 
end, but that is the message that is coming out of 
it at the moment. 

Margaret Mitchell: That is helpful, thank you. 

Mr Maxwell: I seek clarification on one point. 
You talked about a reduction of 35 per cent. That 
sounds highly significant. Is that just in domestic 
violence cases? 

Professor Cook: Yes. There is a 35 per cent 
reduction in domestic violence cases. 

Bill Butler (Glasgow Anniesland) (Lab): You 
have talked about the need for continuity and co-
ordination of support for witnesses and you said 
that that would tackle the root problem of non-
attendance. Christine Vallely also mentioned the 
pilot for witness care and the fact that it seems to 
be having a positive effect. For the record and for 
the committee’s information, could you say 
whether there are any plans to roll out that pilot 
programme for witness care? 

Christine Vallely: In mid-May, when Professor 
Cook and I were in the middle of our case study, 
we were suddenly asked to evaluate that scheme, 
which was not part of our original project. We were 
told that the Home Office was keen to roll out the 
pilot project as quickly as possible and were led to 
believe that that might happen in the summer but, 
since then, we have heard nothing further about it. 

A CPS-led scheme was being trialled in the west 
Midlands and a trial of a similar but police-led 
scheme—in Southwark, I think—had begun. As I 
understand it, those results were going to be 
compared to find out which was the best lead 
agency. We felt that it was better that the police 
led such a scheme, as they had charge of the 
witness from the start. When we subsequently 
interviewed victims and asked them what they 
thought of the CPS, they would say, “Who are 
they?” It seemed strange to us that the CPS would 
be put in charge of leading witness care when it 
had so little to do with witnesses. In fact, the 
prosecution fears that any contact with the witness 
might give rise to accusations of coaching them 
and of influencing and contaminating the 
evidence. We need to address the issue of the 
sanctity of the evidence and who should be put in 
charge of it. 

We felt that, although the care scheme was 
going reasonably well—we should remember that 
it was still at a very early stage—it might be better 
if the police had the witness from the start of the 
process. After all, they are the face of things; they 
are the people whom the witness knows. 

Bill Butler: Were the police the lead in the pilot? 

Christine Vallely: In the west midlands scheme, 
the witness care team—such as it was—was 
specifically located in CPS offices. In the best 
model, police witness warners—who are civilians, 
not police officers—formed part of a team that 
liaised closely with the witness service, which is a 
voluntary organisation. When we evaluated the 
scheme in May, although it was still too early to 
say whether it was having a significant impact on 
the figures, we found that it was having an impact 
on witness satisfaction. Reviewing the scheme’s 
attendance statistics in six or eight months’ time 
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would give us a better picture of whether it was 
delivering concrete results and getting witnesses 
into court. 

Bill Butler: Was the scheme changing the 
culture and the approach to the problem? 

Christine Vallely: Definitely. These things take 
a bit of time; however, one problem with such an 
approach is that systems need to be in place. 
Although there were good, enthusiastic and 
committed people in the witness care pilot 
schemes, too much depends on them if the 
system is not embedded in the agencies’ 
framework. As a result, problems arise as soon as 
those people move on. 

Professor Cook: Given the contents of the 
Queen’s speech and certain issues such as 
establishing a code of practice for victims and 
appointing a commissioner for victims and 
witnesses, the roll-out of witness care pilots forms 
part of a very dynamic policy context. At this 
stage, it is probably wrong to talk about a roll-out 
of specific witness care pilots. Instead, we should 
discuss embedding the notion of witness and 
victim care in structures throughout the criminal 
justice system. I believe that there is a 
commitment to put the victim at the heart of the 
criminal justice system and that that approach is 
being pushed even further. 

Bill Butler: So the evaluations exist in order to 
come up with a system or approach that can be 
rolled out. Are you saying that, at the moment, you 
do not have that approach and that the pilot 
projects will produce it? 

Professor Cook: Indeed. Practice is very 
variable. I should also stress that our research in 
the past year has shown that there are some real 
problems with data and information-sharing 
protocols and data protection issues. When 
voluntary and community sector organisations 
were involved in multi-agency support teams, 
which is a highly desirable approach, we found 
that there was some reluctance in some—not all—
CPS circles to share information. As a result, there 
is a blurring of what is and is not possible with 
regard to information sharing, but a very positive 
team that wants to work collaboratively in the 
interests of victims and witnesses will make the 
approach work. 

Bill Butler: So it comes down to a change in 
culture—the problem is attitudinal. 

Professor Cook: It is largely attitudinal, 
because the mechanisms are in place in the UK 
under the Crime and Disorder Act 1998. The 
mechanisms for sharing information and data are 
there if the will is there. I go back to the example 
of the Cardiff fast-track domestic violence court, 
which has developed information-sharing 
protocols and risk assessments that operate 

across health, education and social care as well 
as the criminal justice system. Those things can 
be done. 

The lessons of the research must be taken on 
board—we must get the collaborative, multi-
agency act together. As Christine Vallely said, we 
came across a couple of examples of good 
practice. For example, the VIP—victim and 
witness information—project in Warwickshire is an 
information portal that deals with domestic 
violence, antisocial behaviour and a range of 
offences. It has a street-front location; there is a 
front door where victims and witnesses can call in 
and find out about the progress of their case. The 
information that the police have—up to a certain 
level of security—is available to everybody who 
participates in the portal, including voluntary and 
community sector organisations. That very 
interesting project, which is funded by the Home 
Office, started in October and will have very 
interesting results. 

Bill Butler: Would it be possible to get more 
information about that project? 

Professor Cook: We have spoken to Jan 
Kilgallon, who runs the project. As I say, it is a 
Home Office pilot project that started in October 
2003 and offers an interesting way forward. 

The Convener: Information about that project 
would be helpful, given the prominent issue of 
non-attendance of witnesses and the whole 
debate not only about the bill but about how to 
make the system more witness friendly. We would 
appreciate information about that project. 

Margaret Smith (Edinburgh West) (LD): One 
of the suggestions in the bill is that measures 
should be put in place to compel people to be 
available to give evidence. In your view, when 
would it be appropriate to arrest and detain a 
witness in order to secure his or her attendance at 
court? 

Christine Vallely: We have mixed views on the 
issue. It is possible in the system with which we 
are familiar to issue a summons when you know 
that a victim or witness is not going to attend court. 
Summonses are used variably. Some CPS offices 
believe that a summons should not be issued to 
compel a victim of domestic violence, for example, 
to attend, because that has an impact. The 
corollary for us is whether to issue a warrant for 
arrest for breach of that summons and therefore to 
criminalise a person who is a victim of domestic 
violence. 

Some CPS prosecutors are happy to issue a 
summons, but not to follow that up with a warrant 
for breach. Magistrates’ views also vary and the 
police have a different view about the matter. Their 
view is that a summons has to have teeth: if you 
are going to issue a summons, you have to show 
that you are prepared to follow it up. 
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Victims of domestic violence in particular—we 
have heard this even from advocacy support 
agencies—feel that they are relieved of the burden 
of prosecuting the case themselves if they are 
compelled to attend. They can say to their partner, 
“Look, I have done everything. You wanted me to 
retract and I have retracted. Now I am going to be 
compelled and the court says that I have to go.” 
However, there are still women who would not 
answer the summons. Certain issues should be 
taken into account in deciding whether to issue a 
warrant for arrest. Those include whether there 
are child protection issues and whether there are 
self-harm issues in respect of the woman herself. I 
do not think that we could say categorically, “Oh, 
yes—you must go ahead and issue the warrant, 
and you must arrest the person.” These are very 
difficult situations in which case-by-case decisions 
must be made. 

10:45 
Professor Cook: It is important to stress that, 

although there is a place for compulsion, we have 
looked at the patterns and reasons for non-
attendance and the number of what we have 
called “deliberative non-attenders”—the people 
who do not turn up at court without just cause or a 
well-articulated reason—is relatively small. We are 
talking about a minority.  

On the basis of this research, we believe that for 
the most part we can reduce non-attendance by 
creating better systems through the criminal 
justice system and better support. The issue of 
compulsion is relatively marginal, but it is 
important in cases of domestic violence. If a 
summons is issued, are we prepared for that to be 
enforced? Some practitioners argue that if not, 
word will get around that summonses do not have 
teeth and are not worth using. 

As Christine Vallely rightly said, there is a very 
specific issue in domestic violence cases that may 
not exist in others. Risk assessments should be 
conducted before a decision is made to issue a 
summons and, in particular, a warrant for breach. 
Risk assessments must include the risk of self-
harm to the victim. However, there is a view 
among women support workers in the voluntary 
and community sector that there will always be a 
place for compulsion when a women says that she 
does not want to attend but a risk assessment is 
conducted that indicates that her children are at 
risk. It is important to stress that there may be a 
place for compulsion when child protection issues 
are at stake. Our view is that if a decision to 
compel a witness to attend is to be taken in a 
domestic violence case, it should be taken in 
conjunction with voluntary and, perhaps, statutory 
sector support agencies. A risk assessment 
should be conducted before that happens. 

Margaret Smith: You have focused very much 
on domestic violence situations, which are quite 
different from organised crime situations or 
situations in which the accused is known to the 
witness in a different way. What approach should 
we take in such situations? 

Christine Vallely: In every case, I would be 
inclined to want to know what the consequences 
for the person might be. They might have children 
who were not part of the incident, but I would be 
concerned about issuing warrants to arrest without 
knowing the full background. There are very 
simple—apparently trivial—matters that must be 
addressed. For example, has the witness had 
proper notice of the hearing? We discovered that 
contact details may be inaccurate, which was 
astonishing to me. So much time may have 
passed since an incident took place that a witness 
may have moved or changed their mobile phone 
number. I would need to be assured that the 
witness had had effective notice, had not been 
misinformed or not informed at all and had made a 
deliberate choice not to attend. 

Professor Cook: That is the point that we are 
making in relation to deliberative non-attenders. 
We are saying that there will always be a place for 
compulsion. In the case of deliberative non-
attenders, compulsion is an issue, providing that it 
can be demonstrated that they have received due 
notification—in other words, that the system has 
not let them down in terms of information about 
the progress of the case. If that condition is 
satisfied, compulsion may be possible. However, 
on the basis of the research that we have done, 
we feel that there is so much slippage that one 
cannot assume that because someone does not 
turn up for a court hearing on a particular day they 
have simply decided that they cannot be bothered. 
In that situation, one cannot just issue a summons. 
There may be many other hidden reasons for non-
attendance. 

The Convener: One issue with which you may 
be able to help us is that of early disclosure of 
police witness statements. This relates to the need 
to tidy up the system and have early disclosure. If 
we have that, parties will be more prepared and 
cases will be more likely to go ahead. That is our 
theme. We have heard evidence about the 
purpose of police witness statements and the fact 
that they vary in quality. If they were of a better 
quality, it might almost be possible to use them as 
a precognition. Questions have arisen around that, 
however. What would the witness think if they 
knew that the statement that they gave to the 
police would be released to the other side pretty 
early on in the process? In some cases, the police 
tell witnesses that if they give a statement to them 
at the time, they might not have to appear in court. 
Any information that you might wish to give us on 
that point would be very useful. 
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Christine Vallely: We have not done specific 
research into that area, although we have come 
across examples of it, both through looking in case 
files and through talking to people. The question of 
the quality of police statements is interesting. It is 
extremely variable, although that does not 
necessarily correlate to the age or experience of 
the officer who takes down the statement.  

On the second point, we came across countless 
instances of people being told that, if they gave a 
statement to the police, they would not have to go 
to court and nothing else would happen. Part of 
the message that the witness care pilot tried to 
convey to police officers was that they must not 
say such things when taking a statement. Various 
methods of getting that message through to police 
have been tried in a number of places in the west 
midlands, including having little cards with bullet-
point messages to police to remember not to tell 
the witness that they will not need to go to court. It 
can be as simple as that. Much of the reluctance 
of witnesses is based on misinformation or a lack 
of information. It would be better if witnesses were 
told right from the start what the likely scenario 
was going to be or what the possible outcomes 
were.  

We obviously want witnesses to go to court and 
we want people to be brought to justice. However, 
we do not want cases that are not strong and 
which might collapse to limp on for weeks or 
months at enormous cost. It is better to be up 
front, to give true information, and to put in the 
support at the start, so that organisations such as 
the witness service can tell people that they can 
have someone from the service talk them through 
things, that they can go to court and have a pre-
trial visit to see what the courtroom looks like, and 
that they need not be afraid of the processes 
involved. Giving better, accurate information from 
the start is likely to lead to stronger cases. If a 
case is not strong, the prosecutor needs to take an 
early decision to discontinue and stop wasting 
time, money and effort on cases that are going to 
fold at a later date.  

Professor Cook: I totally agree with that, but 
wish to add one small point about training. We 
came across mixed views about whether the 
police were actually being trained in victim and 
witness care. Practice is very variable, and there 
are training issues around better collection of 
evidence, better taking of statements and better 
relationships and linkages between the police and 
victims and witnesses. At the moment, despite the 
fact that we are being told that witnesses are at 
the heart of the criminal justice system, issues 
such as those that Chris Vallely has just raised 
cannot be resolved unless police officers are 
getting trained in such best practice.  

The Convener: The report leading to the 
introduction of the Criminal Procedure 
(Amendment) (Scotland) Bill mentions the 
importance of court accommodation, particularly in 
cases where the witness might come across the 
accused. So far, no specific measures have been 
recommended in that regard, but how important is 
it to address that issue? 

Professor Cook: Forgive us if we concentrate a 
lot on domestic violence—we are involved in work 
in that area. Witnesses in the situation that you 
describe are a key group as far as witness non-
attendance is concerned. We looked at a range of 
courts, and the question of court accommodation 
is vital. Often, there is apparently very little that 
can be done with old, listed court buildings. 
However, the provision of separate entrances and 
exits, where that is possible, is vital if we are to 
address the issue of intimidation. Victims and 
witnesses could also be accompanied to court. It 
is low-tech stuff, which can involve the voluntary 
and community sector, Victim Support or the 
witness service simply accompanying somebody 
and showing them around the court. 

Court accommodation is also important. If a 
victim or witness knows that they do not have to 
run the gauntlet past the defendant and various 
friends, relatives and supporters, they would be far 
more likely to give evidence. At the same time, 
there are issues around accommodation, child 
care and provision of refreshments. If you are 
going to keep people hanging around for two, 
three or five hours, you have to give them effective 
facilities to use during that period. 

Another issue that will be raised in relation to 
accommodation relates to vulnerable or 
intimidated witnesses; there might be a need for 
video links and other facilities. The type of 
accommodation at the court is vital. There have to 
be separate rooms and the technology and 
infrastructure have to be available to enable that to 
happen. 

We are finding that there is a stress on 
intimidation and fear so it might be that, as in 
England and Wales, the facilities for juveniles are 
extended to adults. The demand for such facilities 
is going to increase dramatically. 

Mr Maxwell: One of the measures in the bill that 
we are considering is the possible detention or 
electronic tagging of reluctant witnesses. Given 
that you said earlier that attendance of witnesses 
was significantly enhanced by personal contact 
with the court system, even if it was as little as a 
phone call, do you believe that electronic tagging 
is necessary or desirable? If better systems were 
in place and there was more personal contact, 
would that deal with the problem in the majority of 
cases? 
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Professor Cook: I would overwhelmingly not 
agree that such measures are an effective and 
appropriate way of encouraging attendance. They 
send out the signal that the victim is being 
criminalised, which I think is appalling practice. We 
can use interpersonal and low-tech means of 
keeping in touch. There always seems to be a 
regression into trying to use controlling high-tech 
mechanisms that are simply not appropriate and 
that send out all the wrong messages to victims 
and witnesses. I emphatically do not agree with 
that idea. 

Christine Vallely: I might not be as vehement 
as my colleague, but I would prefer to make sure 
that all the low-tech and obvious measures are 
taken first. Before we start to say that it is all the 
witnesses’ fault, we should check what we are 
doing first and make sure that the systems are 
running smoothly and that we have their details 
correct. It could be as simple as that. 

I stress that the cases that we have been 
considering are cases of assault in the magistrates 
court. They are not cases of grievous bodily harm 
or drug dealing. Although the type of case that we 
have been considering forms the majority of cases 
going to trial in England, they are not about the 
serious offenders that you are talking about. 

The Convener: That is all the questions that we 
have for you. On behalf of the committee, I thank 
you and commend you for the evidence that you 
have given. It has been extremely valuable and 
your trip has been worth while, from our point of 
view. 

We will hear next from the Deputy Minister for 
Justice. I suspect that the session will be long, so I 
will allow a two-minute comfort break. 

10:58 
Meeting suspended. 

11:03 
On resuming— 

The Convener: I reconvene the meeting. Before 
we continue, I want to put one very important 
preliminary matter on the record. In the Official 
Report of last week’s Justice 1 meeting, Stewart 
Maxwell should have an asterisk next to his name 
on the contents page. As anyone who reads the 
Official Report will see, he attended the meeting 
and had a lot to say. I just wanted to correct that 
for future reference.  

I refer members to the letter from the Minister for 
Justice on the bill’s provisions, just to alert them to 
the fact that their bundle of papers contains some 
information that they might have been looking for. 

I welcome to the meeting the Deputy Minister for 
Justice, Hugh Henry. I also welcome Tom Fyffe, 
Sharon Grant and Moira Ramage, who are 
members of the bill team and might want to pitch 
in during the evidence session. The minister is 
scheduled to be with us until 1 o’clock, which I 
hope gives us ample time to ask our questions. In 
any case, minister, we will try to ensure that you 
get away at the due time. 

Margaret Mitchell: I will start with the savings in 
legal aid that are expected from the new 
procedures. In its submission to the committee, 
the Scottish Legal Aid Board suggests that there 
would be a saving of £250,000 per annum. 
However, a detailed examination of the figures 
shows that that saving is almost entirely the result 
of shifting High Court cases to the sheriff court and 
that, without such a change, the new procedures 
would mean net additional costs to SLAB of about 
£750,000. Is that broadly correct? 

The Deputy Minister for Justice (Hugh 
Henry): I assume that SLAB has done a careful 
calculation in that respect. I have no reason to 
doubt its analysis. 

Margaret Mitchell: So you are quite happy for 
that to go on record. 

Hugh Henry: Yes. I think that we are building 
our case from that point. 

Margaret Mitchell: The bulk of the additional 
costs of the new procedures seem to be 
attributable to the introduction of mandatory 
preliminary hearings and managed meetings. That 
figure has been estimated at £875,000 of a total 
cost of £1 million. Does that mean that if High 
Court cases were not shifted to the sheriff court 
the new procedures would be more costly? 

Hugh Henry: It would be hard to imagine why 
we would not shift cases from the High Court to 
the sheriff court. After all, that is an integral part of 
the overall package. We are not seeking to 
extract, process and cost one element while 
ignoring others. As a result, although we expect 
some parts of the proposed legislation to be more 
costly than others, we also expect that savings will 
be generated. We do not want to examine the 
process in such an isolated way. If we consider 
the legislation as a whole, we find that some parts 
will incur costs but that others will compensate for 
that. 

Margaret Mitchell: I want to press you a little 
more. In appendix 1 of its submission, SLAB 
estimates that the managed meeting will cost 
£300,000 and the mandatory preliminary hearing 
£575,000. As a result, the net cost of the 
procedures will be £875,000. Is that the case? 

Hugh Henry: I have no reason to doubt those 
figures. 
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Margaret Mitchell: The move from the High 
Court to the sheriff court is expected to save £1 
million, which means that there will be a shortfall if 
that does not happen. 

Hugh Henry: I cannot see why that move would 
not happen. Shifting business to the sheriff court is 
an integral part of the package and I see no 
reason why we would not proceed on that basis. 

Margaret Mitchell: The fact is that you have 
accepted that, on a standalone basis, the new 
procedures will cost an additional £875,000. In 
other words, the proposals have a cost element. 

Hugh Henry: Figures have been produced that 
suggest that a certain part of the process will cost 
more than others. However, another part of the 
process will compensate for that. We see the 
package as a whole and do not wish to proceed 
only with parts of it. In other words, we are 
presenting it as an entirety. Although one part 
might be more expensive than another part and 
certain costs might be incurred, we have 
anticipated that. I have no reason to doubt the 
figures that have been produced. We suggest that 
not to include the shift in business from the High 
Court to the sheriff court would seriously weaken 
the package. 

Margaret Mitchell: I just want to establish that 
there will be legal aid costs in the new system and 
that the Executive understands and accepts that. 

Hugh Henry: We accept the figures that have 
been produced and see no reason to doubt them. 

Margaret Mitchell: Those figures come 
specifically from the managed meeting and the 
preliminary hearing. 

Hugh Henry: That is correct. 

Mr Maxwell: Margaret Mitchell has covered 
much of the savings and costs that were identified 
in the Scottish Legal Aid Board submission. Do 
you envisage any savings other than those 
mentioned by SLAB? 

Hugh Henry: There are substantial potential 
savings to be made in relation to legal aid. There 
could well be savings to be made in certain parts 
of the administration of the process, which would 
be speeded up. A more efficient use of High Court 
time might produce savings but, at the same time, 
we hope that it will also enable the High Court to 
hear more complex cases. 

The rationale behind what we are proposing is 
not cost-saving. We accept that money might 
sometimes have to be provided, but we are trying 
to improve the workings of justice and create a 
more efficient and effective system. We are trying 
to remove from the system some of the stress and 
strain on victims and witnesses, and ensure that 
justice is speedily done. We believe that we can 

make more effective and efficient use of our High 
Court resources than is currently sometimes the 
case. Although there might be some savings made 
through better administration and more efficiency, 
the rationale behind our ideas is better justice, not 
necessarily saving money. 

Mr Maxwell: I accept that, but I wanted to clarify 
whether you envisaged that more efficient use of 
High Court time might lead to other savings. 

I have one more quick question to follow up 
Margaret Mitchell’s questions on the transfer of 
business from the High Court to the sheriff court. 
Do you believe that it is wise to go ahead with the 
proposal before the McInnes committee has 
reported? 

Hugh Henry: I do not anticipate that anything 
that the McInnes committee is considering will 
prejudice what we are proposing. We anticipate 
that the shift of cases to the sheriff courts will take 
place in the spring of this year and there is no 
reason to believe that we should move away from 
that timetable. Discussions with the sheriffs 
principal are still going on about the shift of 
business, but I doubt that anything that comes 
from the McInnes committee will alter 
fundamentally the principles that have 
underpinned our current proposals. 

Mr Maxwell: From what you have just said, it is 
clear that you still envisage that the shift will begin 
in April. 

Hugh Henry: We have always said that it would 
be in the spring. Further discussions have still to 
take place and we will see whether anything 
significant comes out of those. However, as things 
stand at the moment, we have no reason to doubt 
that we will be able to adhere to that timetable. 
Clearly, if anything comes from those further 
discussions, we will have to reflect on that and 
keep the committee informed. 

The Convener: Margaret Mitchell has dealt with 
the question of savings and costs in relation to 
legal aid. I want to develop that theme and talk 
about some of the issues that we raised with 
SLAB about representation. As we understand the 
evidence, High Court savings will mainly come 
from savings on legal aid costs because counsel 
will not automatically be available in the sheriff 
court. Am I right to assume that because of the 
savings identified, there is no question of changing 
the legal aid regulations to allow the routine 
appointment of counsel in the sheriff court under 
the proposal to shift business and extend 
sentencing powers to five years? Is that open for 
discussion? 
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11:15 
Hugh Henry: I am not convinced that that would 

be absolutely necessary. We argue that many of 
the cases that are presently dealt with in the High 
Court could easily be dealt with in the sheriff court. 
One of the main issues now is that solicitors are 
not currently allowed to represent in the High 
Court. The complexity of some High Court 
cases—clearly not all of them—will not be hugely 
different to some sheriff court cases. I think that, if 
and when that shift from the High Court to the 
sheriff court takes place, solicitors will be more 
than capable of representing in the sheriff court in 
those cases that are effectively transferred. 

If a particular set of skills is required, then a 
case for changing the regulations in that way 
would need to be made, but we do not anticipate 
that there will be problems. I would worry about 
making a presumption that advocates should start 
representing at the sheriff court, which might mean 
solicitors getting pushed into other areas. That 
said, I recognise the concerns that have been 
expressed to the committee, and which you 
yourself have just expressed, convener. It would 
probably be wise to suggest that, in the course of 
the review of legal aid that is now being carried 
out, some consideration be given to the arguments 
that have been advanced on the issue. If it would 
be helpful to the committee, I will take the matter 
back to the Minister for Justice and ask that it be 
brought to the attention of those who are engaged 
in the review. 

The Convener: That would certainly be 
welcome. We must consider the principled issue 
around those cases where there has been an 
automatic right to a given level of representation, 
in other words senior or junior counsel. Many 
focus groups, particularly prisoner focus groups, 
have expressed opposition to the shift of business 
from the High Court to the sheriff court, because of 
that automatic right to the level of representation 
that is currently provided in the High Court. Do you 
agree that it is worth examining the principle 
again, in order to decide whether or not we should 
widen the scope for the instruction of counsel in 
the cases concerned, at least a percentage of 
which will be serious and complex cases? Indeed, 
that is why they are currently heard in the High 
Court.  

Hugh Henry: There might be some such cases, 
but, in general, I am not persuaded that solicitors 
are not capable of carrying out the level of work 
that would be required in the cases that are to go 
to the sheriff court. It is, however, worth reflecting 
on the point that you have made, on which you 
have heard evidence from various witnesses who 
have argued their case. I think that the place to do 
that is in the review of legal aid. We will ensure 
that that issue is brought to the attention of those 
who are engaged in that review. 

The Convener: That would be helpful. I want to 
ensure that we put to you all the points that we 
wish you to consider. I agree that, as you quite 
correctly point out, many solicitors will be well 
capable of taking on the added work. That is not 
disputed. It has been suggested to us, however, 
that we would have to examine whether there 
might be a gap in skills, as some solicitors have 
said that they would not wish to take on some of 
the new work. We would not want there to be a 
gap, simply because there will not be enough 
solicitors or solicitor advocates who are willing to 
take on the breadth of work involved in those 
cases where counsel are currently instructed. 
Would you examine the possibility that there might 
be a skills gap? 

Hugh Henry: It is certainly worth looking into 
that, but I would point out that, simply because 
some solicitors are not comfortable that they have 
the necessary skills or experience to deal with a 
particular case, that does not mean that there are 
no other solicitors with the relevant experience or 
skills. There could well be more specialisation—as 
there is now—and people might concentrate on 
areas in which they are particularly comfortable. A 
person would not necessarily need to go to a 
solicitor advocate or an advocate—they might 
simply go to another solicitor with the necessary 
experience. There would not logically be a skills 
gap, but it would be better for us to reflect on the 
points that have been made and try to reach a 
conclusion. 

The Convener: On extending sentencing 
powers in sheriff courts, the committee has heard 
concerns about substantial inconsistencies in the 
use of custodial sentences in the sheriff courts. Is 
it wise to extend the power of sheriffs in the face of 
such concerns? 

Hugh Henry: It is difficult to engage in that 
issue; I would certainly not want to comment on 
sentences that sheriffs have given or to question 
the independence that those sheriffs have to make 
decisions. I do not mean to criticise High Court 
judges either, but criticism of sentences has not 
been confined to sheriff court sentences. You will 
be aware of a number of cases in recent months 
that have attracted criticism in the press and, 
indeed, from politicians, in which High Court 
judges have given sentences that some people 
think are inconsistent or inappropriate. It would be 
inappropriate for me to comment on those 
sentences, but I point out that the debate about 
consistency of sentencing is not confined to 
sentences that are given in sheriff courts. 

Margaret Smith: I am sorry, but I would like to 
go back to the previous point that was made about 
sheriff courts. Would you be happy to accept that 
the legal aid review should also specifically 
consider the role of solicitor advocates? We have 
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spoken to practitioners and have found that 
solicitor advocates are concerned about what their 
potential role might be. They are currently not 
allowed to practise in the sheriff courts, but they 
might have an expanded role in some revised 
legal aid sense. 

The availability of people who feel able to take 
on cases has been mentioned. I take your point 
about specialisation; however, the issue of 
smaller, more rural communities and courts has 
been highlighted to us. In the past, people might 
have tried to get counsel in such courts if they had 
a particularly difficult case and the local solicitor 
did not think that they had enough expertise. I 
want to record those concerns in the Official 
Report, as practitioners have raised such 
concerns with us. 

Hugh Henry: I accept what you say and will 
take back the points that you have made to ensure 
that those who are involved in the review of legal 
aid reflect on what you have said about solicitor 
advocates. 

The point that you make about rural practices is 
much the same as the point that I addressed 
earlier. We must reflect on the fact that a degree 
of expertise might be available from an advocate 
or a solicitor advocate, but it might also be 
available from another solicitor. I would not want to 
be party to a decision that made senior counsel 
the norm in more complex sheriff court cases. The 
point that you make is worth considering. We need 
to be aware of the repercussions of any decision 
that we take and we will reflect on what you say. 

Margaret Mitchell: May I ask a question? 

The Convener: Is it on the same point? 

Margaret Mitchell: Yes. It is an elaboration of 
the point. 

The Convener: The minister has made it clear 
that he will look at all the points that have been 
raised. If it is a different point, I will take it. 

Margaret Mitchell: Okay. I will move on, but 
first I want to make a brief point. Although we are 
shifting the venue of these cases to the sheriff 
court, I hope that the gravity of the offences and 
the public’s perception of the gravity of those 
cases will not be compromised. The link in all of 
that is whether counsel is appointed. If the minister 
is going to look at that, I will move on. 

The Convener: The minister has said that he 
will do so. I think that I raised all the committee’s 
points about the gravity of the offences. I also 
think that I am right to say that the minister has 
given a commitment that he will look at those 
points. 

Hugh Henry: We will ask those who are 
engaged in the review of legal aid to reflect on the 

points that have been made. However, any 
conclusion that is drawn about the level of 
representation is not a reflection on the gravity of 
the case. The reflection of the gravity of the case 
would be seen in the sentences that are available 
to sheriffs. That is the issue. We believe that, 
given an increased range of sentences, some 
cases could be dealt with competently by sheriffs. 
The gravity of the case is determined by the 
sentence, not by who represents the accused. 

Margaret Mitchell: The shift is because those 
cases would have attracted five years. What you 
said does not make any sense. 

Hugh Henry: I mentioned the increased 
sentencing that is available to sheriffs. 

Margaret Mitchell: In that case, the gravity 
would be the same. 

Hugh Henry: Yes. The point that I am making is 
that the gravity is determined by the disposals that 
are available to the sheriff, not by who represents 
the accused. 

Margaret Mitchell: Well, I beg to differ. 

The Convener: I just want— 

Margaret Mitchell: On a totally separate point— 

The Convener: Hold on; please do not speak 
over me. I just want to ensure that we have got the 
point right.  

In relation to Margaret Mitchell’s point, we 
accept the principal point. We are not asking for 
automatic representation. In fact, we made a point 
of putting the question the other way around to the 
Scottish Legal Aid Board. We asked whether 
junior counsel should automatically represent 
those cases in the High Court.  

However, given that that is the position, we want 
to look at the sentences that are available in those 
cases that are to be shifted to the sheriff court 
because of the nature of the offences. We have to 
look at the skills that should be available. We must 
also consider the concerns that we cannot shift 
those cases to the sheriff court, yet apply the 
same legal aid rules. 

Hugh Henry: I accept that. We will ask the 
people who are looking at the review of legal aid to 
reflect on that. The point that I made earlier about 
representation in the High Court is that, although 
solicitors may be competent and capable of 
representation, they are not allowed to represent 
in the High Court. That is the difference. By 
extension, when a High Court case that may not 
be materially different to some of the cases that 
are being considered at present in the sheriff 
court, comes to the sheriff court, you cannot then 
say that solicitors are not capable of adequate 
representation. They are not allowed to represent 
in the High Court, but that is not the same as 
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saying that they are not equipped or capable of 
representing. 

The Convener: Okay. 

Margaret Mitchell: The separate point was on 
the McInnes report. If, for example, the McInnes 
report advocates that the district courts should be 
abolished, all the work from those courts would go 
to the sheriff court. If that happened, there would 
be an obvious impact on the sheriff court, as it 
would be squeezed; it would have to take the 
bottom end of the justice system work in addition 
to accommodating the top end. Is it not feasible 
that the McInnes report could have a quite 
considerable effect on what is proposed in the bill? 

Hugh Henry: I do not want to speculate on what 
the McInnes report might say or do. If issues flow 
from the report when it is published, clearly we will 
consider them. I am not 100 per cent sure of the 
revised timetable for publication, but I anticipate 
that we will have an opportunity to consider the 
report before stage 2. 

Mr Maxwell: I want to move on to pre-trial 
disclosure of evidence, particularly early 
disclosure. We heard a great deal of evidence that 
emphasised the importance of early and full 
disclosure of evidence by the Crown, particularly 
in relation to police witness statements. 
Recommendation 2(a) of Lord Bonomy’s report is 
that a working party be set up to review how 
witness statements are taken and in what 
circumstances they might be disclosed to the 
defence. I understand that that working party has 
not been set up. Is that likely to happen, or have 
you decided that you will not have a working party 
on that recommendation? 

11:30 
Hugh Henry: Further discussions will certainly 

be needed between the Crown Office and 
Procurator Fiscal Service, the Executive and the 
Law Society of Scotland on a protocol on 
disclosure; the Crown Office is also consulting the 
Association of Chief Police Officers in Scotland. If 
we can come to some conclusion from the 
discussion with ACPOS and any discussion on 
protocol with the Law Society, there will probably 
be no need for a working party. However, if we 
cannot reach any conclusions, or still believe that 
there is a degree of uncertainty, we will reconsider 
the matter. I am not persuaded that we need to set 
up working parties if there are other ways of 
achieving the same thing, but if a working party 
could make a contribution, we will come back to 
the recommendation. 

Mr Maxwell: The bill does not expressly 
implement some of the recommendations in the 
same section of Lord Bonomy’s report—I am 
thinking particularly of recommendations 2(b) and 

(c). Why is that? There seems to be an implication 
that those things will happen, but that is not 
explicit in the bill. 

Hugh Henry: A number of things have not been 
looked at.  

We believe that it is a useful principle that 
everything reasonable should be done to make it 
easy for the defence to prepare a case early. Lord 
Bonomy recommended that 
“The Crown should routinely issue a provisional list of 
witnesses to the defence” 

as soon as possible after the petition stage, and 
“provide to the defence information about material 
developments in the investigation of the case”. 

He also recommended that, 
“Along with the courtesy copy of the indictment, the 
defence solicitor should receive a copy of all documentary 
productions” 

that are not in their hands already. Lord Bonomy 
further recommended that the Crown disclose 
reports that would be used in evidence as early as 
possible, but the Crown Office and Procurator 
Fiscal Service is going further and intends to 
deliver reports and witness statements to assist 
the defence in its preparation. 

Legislation is not always the best way to deliver 
change: protocol can deliver on some issues and 
further discussion on others. We believe that 
issuing a practice note outlining the procedures for 
issuing to the defence a provisional list of 
witnesses could be a better way to proceed than 
including some of the proposals on disclosure in 
the bill. The practice note could also outline good 
practice for delivering information to the defence 
as it is received. 

There are a number of ways of achieving the 
desired improvements to the system without 
putting strict time limits in the bill. We want to 
retain flexibility in the system, and I think that we 
are doing that. I hope that, on reflection, people 
will be persuaded that that is the best way, rather 
than creating rigidity by setting everything in 
statute. 

Mr Maxwell: I accept what you say about the 
need to retain flexibility in those measures, and a 
practice note might indeed be the best way to 
proceed, but I want to clarify and put on record 
that you intend to implement Lord Bonomy’s 
recommendations 2(b) to (e), because they are 
not in the bill. 

Hugh Henry: If you will give me a minute, I will 
look at those recommendations. 

Mr Maxwell: You have mentioned several of 
them already. 

Hugh Henry: Did you say recommendation 
2(b)? 
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Mr Maxwell: Yes, 2(b) to (e). 

Hugh Henry: Those recommendations should 
be covered by a protocol in the practice note. 

Mr Maxwell: That is clear; thank you very much. 

I have another point on early disclosure, which 
relates to the defence side. Did the Executive 
consider reciprocal disclosure by the defence? If 
so, why did you decide to reject it? 

Hugh Henry: We are aware that that issue has 
come up. Our worry would be that it could have 
significant confidentiality implications for the 
defence and we think that it could cause more 
problems than it seeks to resolve.  

We recognise that we are putting a significant 
onus on the Crown. You will be aware that there 
have been a number of general criticisms of the 
direction in which we have gone and of the extent 
of the movement that we have made. People have 
questioned whether, not only in the Criminal 
Procedure (Amendment) (Scotland) Bill but in 
other pieces of legislation, we have prejudiced the 
right of the accused to a fair trial. We have always 
tried to strike the proper balance. Although I can 
understand why someone would argue that every 
bit of evidence should be disclosed by both sides, 
I think that there is still an issue about how the 
accused conducts their defence that needs to be 
properly reflected. We do not think it sensible to 
consider full disclosure by the defence. 

Mr Maxwell: You mentioned the emphasis on 
early disclosure by the Crown, which in some 
cases will put quite an onerous burden on it. Does 
the Crown have the resources available to achieve 
that? 

Hugh Henry: Yes. Both the Minister for Justice 
and I have met the Lord Advocate, the Solicitor 
General for Scotland and Crown Office officials 
and they believe that they can meet the required 
commitments. In their view, the proposed package 
of changes represents a sensible attempt to 
improve the way in which the justice system 
works. They believe that they have the necessary 
resources and that the link to other changes in the 
Crown Office will enable them to respond to what 
they have been asked to do. 

I would not want to suggest that it will be easy 
for the Crown Office to do what we have asked. 
We are requiring changes in culture on a number 
of levels. I am sure that the member will 
acknowledge that, with the bill and some of the 
other changes that have taken place in the Crown 
Office, we have seen a huge degree of culture 
change starting to take place. The Crown Office is 
highly enthusiastic about improving the way in 
which the justice system operates; it is very keen 
to improve the lot of victims and witnesses, 
particularly vulnerable witnesses, and it believes 

that it can meet any commitment that is made as a 
result of the proposed changes. 

Mr Maxwell: I want to press you on the early 
disclosure of police witness statements, which are 
clearly a vital part of early disclosure to the 
defence. Do you think that, given the current 
quality of police witness statements, they are in a 
fit state—if I can put it that way—to be released, 
and is it desirable that the kind of information that 
is contained in those statements should be 
released? If not, what changes do you envisage 
will be necessary to the police’s procedures for 
taking witness statements so that they can be 
released early to the defence? 

Hugh Henry: You make a valid point about the 
quality of police witness statements. That is not a 
criticism. If such statements are going to be used 
in a different way at a different time, everyone 
concerned needs to reflect on what they do. That 
will put a degree of pressure on the police. Your 
point is well made—police statements could very 
well contain sensitive material and confidential 
information, so we need to be careful that 
something that has been included inadvertently, 
for the best of reasons, is not then used 
inappropriately to the detriment of a witness. 
There are sensitive issues that will need to be 
considered. 

We believe in the fundamental principle of 
disclosure. I argue for the flexibility that I have 
mentioned, and training in the preparation of such 
cases will have to be considered in the 
discussions that need to take place with ACPOS. 
Such training is required for the sake of witnesses 
and of individual police officers; I do not want 
police officers inadvertently to face criticism 
because they have not been prepared properly for 
new situations. More training needs to be done 
and more discussions are required, but the 
problems are not insurmountable. 

Bill Butler: The committee has received a 
substantial body of evidence that supports the 
principle of mandatory preliminary hearings, but it 
has also heard from many witnesses that a sea 
change in culture is required, especially in the 
legal professions and in the judiciary, to ensure 
that the new procedures are effective. Is the 
Executive satisfied that the necessary 
mechanisms are in place to support that change in 
culture? 

Hugh Henry: I believe so. I have already 
referred to some of the changes that are taking 
place in the Crown Office. Clearly, I cannot speak 
for the defence, but I believe that the evidence that 
the committee has taken from those who 
represent the defence shows that they see the 
benefit of the changes. Changes in the court 
system are also required. The discussions that we 
have held so far indicate that all the parties see 
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the benefits of the new system and see that it will 
work to the overall advantage of cases. If 
refinements in the procedures or protocols or 
further training for Crown Office or court staff are 
needed, we will obviously consider that. Culturally, 
people are up for the proposed changes; they are 
willing to make them work and they see their 
advantages and benefits. 

Bill Butler: You say that all parties see the 
possible benefits, but let us consider a possible 
disbenefit. In the evidence that the committee has 
taken, it has become clear that more than one, 
and perhaps several, preliminary hearings may be 
required in a case. What guarantees are there in 
the bill that repeated preliminary hearings will not 
simply replace adjournments as a cause of delay 
in High Court proceedings? 

Hugh Henry: The issue is one of judicial 
management. I cannot give an absolute guarantee 
that repeated preliminary hearings will never take 
place—it would be foolish to do so. The issue is 
not only about good will, but about the practical 
benefits that will arise if repeated preliminary 
hearings do not take place. The purpose of the 
proposals is to try to resolve issues early and for 
relevant information to be exchanged. The new 
system will put an onus on judges to ensure that 
matters move more efficiently and effectively. To 
some extent, we must trust in our judges’ ability to 
manage and to rise to the opportunities that will be 
available through the new form of judicial 
management. 

As I said, it would be foolish to say that repeated 
preliminary hearings will never take place, but 
there is no reason to worry unduly. At the 
preliminary hearing, the parties will have to explain 
their state of preparedness to the judge in open 
court, and they will need to be prepared for 
challenge on the detail. Both parties will need to 
be ready for some pretty robust questioning about 
what they have done and to be prepared for the 
consequences of any inability to deliver on their 
part.  

Bill Butler: You talk about state of 
preparedness. The bill contains no direct 
sanctions against those who fail to prepare 
properly for the preliminary hearing. Might that be 
a potentially harmful, serious omission? 

11:45 
Hugh Henry: Ultimately, the matter could be 

reported to the dean of the Faculty of Advocates, 
which would have internal consequences. I am not 
persuaded that introducing statutory penalties 
would necessarily be the best way forward. That 
could open up all sorts of other consequential 
implications, in that— 

Bill Butler: We agree that that would not be the 
best way forward and that no one would wish to go 

down that path, but why does the Executive not 
view statutory penalties as a final option, besides 
a report being made to the dean? 

Hugh Henry: There are a number of other 
measures. Those concerned would need to be 
prepared to go through the humiliation of a public 
dressing-down from a judge in the event that they 
had not done their work properly. That could have 
a detrimental effect on the reputation of those who 
are seeking other business. In extreme cases, the 
court might decide that there has been contempt 
of court. I would be concerned about using a 
sledgehammer to crack a walnut. We would be 
introducing something that could have unforeseen 
consequences, and then we would introduce 
further potential areas of litigation sanction. We 
could end up causing more problems than we 
seek to resolve. There are very few cases in which 
there are significant problems, but there are 
options open to us.  

That said, this committee and others, in future 
discussions with the legal profession, may wish to 
return to the possible sanctions for those who do 
not carry out their job properly. However, I do not 
think that such sanctions would be a useful 
contribution to the package of measures in the bill. 
The ability to report to the dean of the faculty, the 
public dressing-down from the judge and the 
possibility of contempt of court are all useful 
measures that might have an effect. If there are 
problems in relation to the Crown, there are other 
ways of addressing that.  

Bill Butler: That is very clear, minister.  
The bill is not very explicit about the matters that 

may be disposed of at the preliminary hearing, 
although some indications are given. The question 
whether it would be possible to address matters of 
admissibility of evidence at that hearing has been 
raised with the committee. That would avoid the 
need to have a trial within a trial when evidence is 
challenged. Was that possibility considered by the 
Executive? 

Hugh Henry: We considered carefully the 
admissibility of evidence and we seek to address 
the problems that are caused when issues of 
admissibility are raised in the course of a trial. At 
the preliminary hearing, part of the judge’s 
management role will be to ask parties whether 
there are any preliminary matters that can be 
resolved before the start of the trial. Questions of 
admissibility would fall into that category. We 
expect judges to address those questions and we 
expect both parties to be able to answer them. 

Bill Butler: So it would be down to the judge’s 
management of that particular stage. 

Hugh Henry: Yes. I cannot dictate what judges 
would and would not ask; however, both parties 
should be ready to be asked questions of 
admissibility. 
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The Convener: Let us turn to the issue of fixed 
and floating trials. We had a useful meeting with 
the bill team yesterday and, eventually, the penny 
has dropped—to a certain extent—about what you 
are trying to achieve. Nevertheless, I would like to 
get some of that on the record, so that we can be 
absolutely clear about what you want to achieve 
and how you wish to achieve it. 

In its evidence, the Faculty of Advocates 
expressed concern about the construction of the 
proposed new section 83A of the Criminal 
Procedure (Scotland) Act 1995 and the suggestion 
that, if judges are in charge of fixing trials, in effect 
they will have a choice about whether to continue 
them. Given the fact that the new system is 
supposed to be centred around the certainty of 
fixed trial dates, rather than having sittings, we 
think that it is quite important that most of the trials 
are fixed rather than floating. That would seem to 
make sense. Would you want the majority of 
cases under that provision to have their dates 
fixed? 

Hugh Henry: Yes. The concept of floating trial 
dates is really an attempt to ensure that we use 
court time effectively. There is no doubt that there 
are significant benefits in trials having fixed dates. 
However, we recognise that, from time to time—
for whatever reason—trials may not be able to go 
ahead. If there is the potential for a back-up trial to 
be held, instead of wasting time, we believe that 
that should be looked into. 

We propose that, generally, judges will 
determine the date of the fixed trial. However, on 
the day, if there was a potential problem in 
deciding which of two floating cases would 
proceed, that would be a matter for the Crown to 
determine. The bill is about giving people more 
certainty about when a case is likely to be heard; 
ensuring that witnesses and others are not 
substantially inconvenienced; and ensuring that 
there is the potential to slot other cases in—within 
limits—if something untoward happens with fixed 
trials. It is a matter of achieving a balance. You are 
right to say that, generally, trial dates should be 
fixed so that people can have a degree of 
certainty. 

The Convener: Are you satisfied with the 
construction of that section? There is nothing in it 
to prevent a judge from choosing, under new 
section 83A(1), 83A(2) or 83A(3) of the 1995 act, 
either to continue with a trial or to fix it. Are you 
satisfied that simply expressing a policy objective 
will be enough to ensure that the majority of 
judges will see the need to fix a trial date rather 
than use the provision to float it? 

Hugh Henry: That is a fair point. Our 
presumption is that a trial date should be fixed. We 
would be concerned if that did not happen, for 
whatever reason. You are right to say that it is 

something that we need to examine. We will go 
back and reconsider what is in the bill to see 
whether anything needs to be added to ensure 
that that presumption is absolutely clear. 

The Convener: That would be helpful. We have 
discussed with many witnesses the practicalities of 
fixing trial dates for the prosecution and, in 
particular, for the defence. Some witnesses have 
said that the trial date should not be fixed until all 
the preliminary matters have been dealt with. 
Others have said that work must be done to fix the 
date, or the arrangements will not all come 
together. For the Official Report, will you clarify 
how the system will operate? Will you confirm that, 
as far as possible, when the preliminary hearing 
happens, work will take place behind the scenes 
to ensure that a trial date is already in mind? 

Hugh Henry: Yes. We expect the judge to fix 
the trial date at the preliminary hearing. That does 
not mean that all trials will automatically start on 
that agreed date, but we expect the majority to do 
so. Sometimes, events may occur that change the 
date, but you are right to say that by the 
preliminary hearing, the judge should be able to fix 
the trial date. 

The Convener: You do not suggest that, almost 
as a sanction, the judge will not fix the trial date 
until preliminary matters have been dealt with. The 
judge will not say, “I refuse to fix a trial date 
because you have not dealt with all the preliminary 
matters.” 

Hugh Henry: You are generally right. 

The Convener: We have heard evidence from 
several victims organisations, in particular Rape 
Crisis Scotland, that they have been given 
assurances that crimes that involve sexual 
offences will have some priority in getting fixed 
trial dates rather than floating dates. 

Hugh Henry: I am not aware that the Executive 
has given any assurance. We have certainly had 
discussions, but I do not believe that we have 
made any such commitment. I do not know about 
the Crown Office. It would be inappropriate for me 
to make a commitment on the Crown Office’s 
behalf. We are sympathetic to the cases in which 
such organisations are involved and we want such 
cases to be dealt with as early as possible. We 
recognise the trauma and stress that are often 
involved in such cases, but it would be wrong to 
suggest that the Executive has made a 
commitment. I cannot speak for the Crown Office. 

The Convener: I will draw your attention to the 
evidence. It was stated:  

“The Scottish Executive has assured us that sexual 
offence trials will always be allocated a fixed trial date. The 
bill does not specify that, but that is the intention.”—[Official 
Report, Justice 1 Committee, 7 January 2004; c 428.] 
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Hugh Henry: I am not aware that that 
commitment has been made. Perhaps the 
committee might want to speak to Moira Ramage, 
who had a discussion with Rape Crisis Scotland. 

The Convener: I simply wanted to draw the 
matter to your attention. 

Hugh Henry: Do you want Moira Ramage to 
say anything on the record about her discussions 
with Rape Crisis Scotland? 

The Convener: If she wishes to. 

Moira Ramage (Scottish Executive Justice 
Department): I confirm that Tom Fyffe and I met 
Sandy Brindley and explained that the preliminary 
hearing that we seek to introduce in a fixed-trial 
system will, for the first time, give cases that 
involve rape victims an opportunity to have an 
early fixed diet, but no assurance was given for 
every case. The judge is the only person who can 
decide that, having heard the parties. We are not 
in a position to give that assurance. 

We are confident that such cases will have fixed 
trials, so perhaps Sandy Brindley has taken that 
as a form of assurance, but the Executive has 
given no assurance of that. We have simply said 
that the opportunity is available, for the first time, 
to give priority to cases that involve rape victims. 

The Convener: That is helpful. We are very 
sympathetic to the evidence that we received from 
Rape Crisis Scotland, but it will be well understood 
that although sexual offence cases are the type of 
cases that should be considered for a fixed trial we 
do not want that opportunity to be confined 
exclusively to such cases. We probably want 
cases to be able to be considered for a fixed trial 
slot regardless of the crime. In correspondence 
with the Minister for Justice, Cathy Jamieson, we 
have already received confirmation that the Crown 
remains the master of the instance in respect of 
the priority of cases. It is important that that matter 
has now been cleared up. 

12:00 
Margaret Mitchell: I am encouraged by what 

the minister has said this morning. In proposed 
new section 83A, there is a presumption in favour 
of setting a fixed trial date. Would it not be more 
sensible for the fixed-trial option to be dealt with in 
proposed new section 83A(1), with the other 
options coming later? That slight difference of 
emphasis might help a little. 

Hugh Henry: I am not sure. We will consider 
that suggestion before stage 2, to see whether 
there is any merit in it. 

Margaret Mitchell: I would like to raise an issue 
that I did not have an opportunity to ask about 
before. 

The Convener: Please make your question 
brief, as we are already behind time. 

Margaret Mitchell: Often adjournments are the 
result of section 67 notices. We hear that, 
invariably, those are issued in complex cases 
because of a delay in receiving forensic evidence. 
That being the case, is the Executive examining 
the forensic resources that are currently in place, 
with a view to putting more finance into them? 
Doing so would ensure that there are not delays 
as a result of insufficient resources to tackle the 
work. That issue is raised time and time again 
when we speak to the prosecution. 

Hugh Henry: I am not sure that there is a 
problem with resources, but there is a practical 
issue in relation to section 67. We have listened to 
some of the comments that have been made and 
think that, inadvertently, it may cause problems. 
We need to reflect on and to re-examine the issue. 
We will do that and attempt to establish whether a 
change needs to be made that will allow the 
intended effect of the provision, instead of 
unintended consequences. 

The Convener: We will come back to the 
question of statutory time and section 67. 

Margaret Smith: The bill proposes that in non-
custody cases the preliminary hearing should take 
place not more than 11 months from the date of 
the first appearance of the accused. However, 
Lord Bonomy suggested that the period should be 
nine months. The Executive’s position seems to 
be that that proposal would be “too onerous” for 
the Crown. Why does the Executive believe that 
eight months would be insufficient time in which to 
prepare an indictment, and that the proposal for a 
preliminary hearing to take place within nine 
months is unacceptable? 

Hugh Henry: We do not think that it would be 
possible to prepare cases within that time. We are 
saying up front that the proposal would impose a 
burden and could not be achieved. As a result, 
cases would be lost. On this issue—probably more 
than any other—if we were to move in the 
suggested direction, not only would we not get the 
benefits of what we are trying to do, we would end 
up in a situation that is considerably worse than 
the current one. We believe that the proposals that 
we have made are realistic and achievable, 
although they are still challenging. We do not think 
that it is right to set a target that we know in 
advance cannot be met and that could cause 
problems that many of us would live to regret. 

Margaret Smith: I want to go back to the 
question of resources. The bulk of the evidence 
has supported the extension of the limit to 140 
days for custody cases. The defence witnesses 
have told us about late disclosures, section 67 
notices and so on. It seems that some of the 
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proposals would, in giving more time to the 
defence, impose extra burdens on the Crown. At 
the moment the defence has only a couple of days 
in which to come forward with things, which I think 
would be extended to a minimum of a week. 

Is the Executive satisfied that sufficient 
resources are available to the Crown not only to 
deal with the extra work that would be caused by 
managed meetings and preparation for preliminary 
hearings, but to deal with issues such as those 
that have come up in evidence on complex cases? 
To pick up on Margaret Mitchell’s point, some 
evidence that we have heard and some informal 
discussions that we have had with prosecutors 
have been about issues such as expert witnesses 
and laboratory reports. 

Hugh Henry: We think that the resources are 
sufficient and that there should be no problems. 
However, as I said, we acknowledge that there is 
a problem—as Margaret Smith says—in relation to 
section 67 and submission of evidence. We would 
be concerned about the consequences of issues 
that have been raised in discussions, so we have 
to look into that and will do so. Before we reach 
stage 2, we will come back to the committee on 
those issues. 

Margaret Smith: The convener has received a 
letter from Moira Ramage. On the question about 
the average length of time that is spent in custody 
by someone who has not been granted bail, the 
letter says that the extra time is 34 days, over and 
above the 110-day limit. By my arithmetic, that is 
144 days. We are therefore asking the Crown to 
do better than it has been doing until now. 

Points have been raised on the need to have 
deputes and counsel in place as soon as possible 
after indictment, to ensure that preparation for 
preliminary hearings and so on can get under way 
as quickly as possible. Continuity is also an issue. 
Should there be greater continuity among the 
deputes who are assigned to cases? A legal aid 
matter also arises, in that one cannot get sanction 
for counsel until indictment. However, given that 
we would be introducing the whole preliminary 
hearing, is not there a real problem with tight time 
limits? 

Hugh Henry: It is difficult for me to answer that 
question sufficiently. You are asking questions 
about Crown Office management and the way in 
which the Crown Office allocates its resources. 
The Crown is currently trying to allocate advocates 
to cases early. However, you may wish to explore 
the issue separately with the Crown Office 
because it would be wrong of me to suggest how it 
should use its staff and allocate people to cases. 

I agree that there should be greater certainty 
and consistency: the Crown Office has been 
working on that and has made enormous 

improvements in its way of working and I know 
that it intends to do more. However, it might be 
useful for the committee to speak to the Crown 
Office separately. 

The Convener: I want to clarify what you said 
about the operation of section 67 of the 1995 act. 
We have heard that the seven-day deadline prior 
to the preliminary hearing, during which all 
evidence and information must be submitted, is a 
slightly shorter period than the Crown Office has at 
the moment. Without section 67, that will be 
harder. Does that mean that you are departing 
from the principle that that is a firm deadline? 

Hugh Henry: We believe that the problems that 
have been identified by the committee should be 
addressed by early disclosure. However, we are 
persuaded that the problem that the committee 
has identified through taking evidence on the 
provisions relating to section 67 is worthy of 
consideration; they might cause unintended 
consequences, which would be unfortunate to say 
the least. We will consider the matter and come 
back to the committee before stage 2. 

The Convener: We had a useful discussion on 
that point with the bill team. I wanted to make sure 
that it was aired in public, just in case you are 
wondering why I am repeating things that I said 
yesterday. 

Margaret Mitchell: It has been suggested that 
instead of automatically extending the 110 days to 
140 days, the measures that are proposed in the 
bill should have a chance to bed down. If that were 
to happen, there might be no need to extend the 
110-day rule. Has the Executive considered that? 

Hugh Henry: We believe that the measures that 
we are proposing are proportionate, sensible, 
balanced and will lead to improvements. We have 
seen and heard nothing to suggest that we should 
depart from our current proposals. 

Margaret Mitchell: Is not there a danger that 
when people work to a time limit and the deadline 
is moved, they will simply work to the new 
deadline and make no improvement? That has 
been suggested to the committee. 

Hugh Henry: That comes back to the question 
of judicial management. I think that there will be 
some significant improvements as a result of the 
proposal. We are confident that through the 
judicial management of cases, the proposed time 
limits will lead to improvements. I am not sure 
exactly who it was that made the suggestion to 
which Margaret Mitchell referred, but we do not 
accept the argument. 

Mr Maxwell: I take you back to the discussion 
on section 67 that we had a moment ago. Section 
67 notices have become routine. Can you 
envisage a case in which the Crown comes before 
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a judge with new evidence within the new seven-
day time limit, but the judge refuses to allow that 
evidence? I have difficulty envisaging such a 
scenario, but if the evidence is allowed, would we 
not end up with the same problem that we have 
with section 67 notices? 

Hugh Henry: It would be dangerous for 
ministers to suggest what a judge can accept and 
refuse, so I do not wish to go down that line of 
discussion. We indicated that any provision that 
would allow the Crown Office to do anything 
should be on cause shown. The court would have 
to be satisfied that it was necessary. The judge 
could refuse to allow anything he or she wishes; it 
is the judge’s right to do so and it would be wrong 
of me to suggest circumstances in which that 
might or might not be done. 

Mr Maxwell: I accept that, but I am not asking 
you to envisage what a judge might or might not 
do. However, I believe that section 67 notices 
were not intended to be routine; they were 
supposed to be the exception rather than the rule, 
but have become the rule rather than the 
exception. Is there not a danger that we will end 
up in exactly the same position under the bill? 

Hugh Henry: I do not think so. Cause would 
need to be shown and the court would need to be 
satisfied that such a notice was necessary. The 
court would exercise its judgment on that. You are 
right that that should be the exception rather than 
the rule, and I hope that that will continue. 

The Convener: Given what you have just said, 
although I appreciate that it would be wrong of you 
to guess what judges might do in such 
circumstances, I want to put to you a question 
about what might happen in the albeit limited 
number of custody cases in which we try to set a 
date within the 30-day period when the 110 days 
has already been reached and preliminary matters 
have been dealt with. What would happen if there 
was a difficulty in fixing a date in that time, such 
that we would go beyond the 140 days? Who 
would you expect to raise a motion in the court to 
have the time limit extended? 

12:15 
Hugh Henry: Normally, the Crown would ask for 

the time to be extended. It would then be for the 
judge to consider whether to accept the 
application. 

The Convener: I think that the current trend is 
for the Crown to be refused such applications 
unless there is very good reason for them. If, 
under the new system, there was a genuine 
problem, such as that a defence agent was 
double-booked and would be unavailable during 
the course of the days available within the 30-day 
window, would you expect the court to be at least 

sympathetic to the reasons why a date could not 
be fixed? 

Hugh Henry: You are inviting me again to stray 
into the territory of, and to comment on, what I 
would expect judges to do. 

The Convener: It is difficult not to do that. In my 
own mind, I know that the number of such cases 
will be limited, but it must be likely that they will 
happen. If there are only 30 days within which to 
fix the trial date, it is possible that a date could not 
for love nor money be found within those 30 days. 
Therefore, the time limit would have to be 
extended, but it is possible that the court could 
refuse that. 

Hugh Henry: I am sure that, if a persuasive 
case were made and sufficient evidence were 
produced, the court would come to the right 
decision in the circumstances. 

Marlyn Glen: I have some questions about 
witness non-attendance. Does the Executive have 
any research evidence on the extent to which non-
appearance by witnesses is a serious problem in 
criminal courts? 

Hugh Henry: Sorry—are you asking about the 
extent of the problem? 

Marlyn Glen: Yes. Is it a serious problem? 

Hugh Henry: It is certainly a problem in cases in 
which witnesses fail to attend. I will give the 
statistics that are in the report. 

Table 7.2 in Lord Bonomy’s report shows the 
reasons for motions to adjourn for the period 
January to March 2001. “Problems with witnesses” 
was the reason that was advanced by the Crown 
in 10 cases, by the defence in 13 and jointly in 
three. In total, there were 26 motions to adjourn for 
that reason between January and March 2001. 

Marlyn Glen: I ask because there has been 
some concern expressed about the possible 
treatment of reluctant witnesses. I wanted first to 
establish the seriousness of the problem. 

Hugh Henry: If we were to extrapolate those 
figures over the whole year, there could be over 
100 such motions. To some extent, the matter will 
depend on the seriousness of the case, but there 
is a problem. 

One individual could have a very significant 
impact on a range of other people. If a trial did not 
go ahead simply because a witness did not turn 
up, that would certainly be serious for the victim. 
As Marlyn Glen will be aware, we have given 
considerable thought and effort to trying to 
improve the way in which victims are treated by 
the judicial system. I understand why the 
proposals have been made. 
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Marlyn Glen: Obviously, we are aware of the 
progress that has been made on helping 
vulnerable witnesses. Does the Executive have 
any research evidence on the reasons why 
witnesses fail to turn up? 

Hugh Henry: No, but I think that all of us are 
aware that a number of reasons are involved. One 
reason could be fear on the part of the witness 
who might have something to fear from the 
accused. Another reason might be that the witness 
has evidence on the accused but does not want to 
damage the interests of the accused. Although a 
range of reasons are involved, we do not have 
research evidence that would give any great detail 
on that. 

Marlyn Glen: You will be aware that we have 
been taking evidence about non-attendance of 
witnesses. We have been considering the 
difference between what might be called 
recalcitrant witnesses and those who are reluctant 
or vulnerable. Will a witness who is faced with the 
loss or curtailment of their liberty be entitled to 
legal aid? 

Hugh Henry: Yes—that is being examined. 

Marlyn Glen: Thank you. Could the preliminary 
hearing or first diet in the sheriff court provide an 
opportunity to identify witnesses who might cause 
difficulties in that regard? 

Hugh Henry: Yes, that diet would provide a 
useful opportunity. I hope, however, that both 
parties would by that time have undertaken 
sufficient work to identify witnesses who might be 
reluctant. I am not saying that that will happen in 
all cases, but Marlyn Glen is absolutely right to say 
that that is a useful point to which consideration 
should be given. 

Margaret Smith: In the case of Du Plooy v HM 
Advocate, the Court of Appeal indicated that, in 
line with existing practice, the court was expected 
to explain why an allowance was not given where 
there was an early plea of guilty. It also indicated 
that there was “no practical difference” between 
existing Scottish provisions that give the courts 
discretion in this regard and the English provision 
that requires the court to have regard to a guilty 
plea. Given that decision, is section 17 necessary 
and, if so, why? 

Hugh Henry: I am sorry, are you moving on to 
address sentence discounts? 

Margaret Smith: Yes—I am asking about the 
discount that follows a guilty plea. 

Hugh Henry: I think that that could make a 
useful contribution. We are aware of some of the 
concerns that have been expressed in that 
respect. It is important to point out that a sentence 
discount is not automatic. The difference is that, if 
someone tried to use the facility and the judge 

decided that a sentence discount would not be 
provided, the judge would be obliged to explain 
why the sentence discount was not being applied. 
There could be a right of appeal against the 
refusal. 

I understand the concerns that have been 
expressed that the provision might enable those 
who are guilty of serious crimes to use a device 
that would allow them to escape a significant 
sentence. I believe, however, that the right way to 
go forward is to leave responsibility with judges to 
decide whether application of a discount is 
appropriate: a sentence discount is not automatic. 
Another safeguard is built in, in that someone who 
pleads guilty has the right to appeal against 
refusal of the sentence discount. 

Appropriate safeguards are therefore built in to 
the process. The provision would not necessarily 
lead to people’s simply using it as a device to 
escape the consequences of their actions. 
Decisions would be down to the judge. 

Margaret Smith: You mentioned that the issue 
is controversial. Many people think that a person 
who is guilty of rape or murder should not get any 
discount. Did the Executive address the 
fundamental question of whether there should be 
a discount at all? 

Hugh Henry: Yes, we considered that question. 
As you know, we await further clarification and we 
will review the proposals. There will be court of 
criminal appeal judgments on cases that are about 
to be heard. Once we have details of those 
judgments, we will reflect on them. We are aware 
of the controversy and will find out what the court 
of criminal appeal has to say. We will reflect 
further on the matter before we come back to the 
committee, but we believe that safeguards are 
built in to the process that would address cases 
such as those to which Margaret Smith refers. 

Margaret Smith: Two benefits of entering an 
early plea have been suggested. First, witnesses 
would not have to give evidence, which would be 
helpful for some witnesses in sexual offence trials 
and very bad murder trials, for example. I have 
much less sympathy with the second suggestion, 
which relates to a procedural benefit. It has been 
suggested that entering an early plea would be 
easier on the system and would allow quicker flow 
of cases through the High Court. However, the key 
benefit is the impact on witnesses of an early 
plea’s being entered. 

The committee has heard evidence that, even in 
cases where sentence discounting might be an 
important consideration, a proportion of 
complainers would have preferred to give 
evidence. Indeed, Rape Crisis Scotland’s 
evidence suggested that, in some cases, the 
views of complainers are not even taken into 
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account in discussions about whether a guilty plea 
should be accepted, although their best interests 
appear to be at heart. That is a very paternalistic 
attitude. What is the role of the victim in potential 
plea bargaining, if I can put it that way? Did the 
Executive consider the possibility that some 
witnesses might want their day in court? 

Hugh Henry: Plea negotiation is a matter for the 
advocate depute. It would be inappropriate for me 
to enter into such a dispute or debate. However, 
Margaret Smith will be aware that victim 
statements can potentially be introduced, which is 
a significant departure from where we were 
previously. Those might be a solution in the type 
of cases to which she refers. Some people might 
want their case and their side of matters to be 
presented—which is what the victim statement will 
do—but equally, others might prefer not to be 
anywhere near a court if they can help it. A 
balance must be struck. 

Our proposals should improve matters. Margaret 
Smith says that she accepts the first suggestion 
about benefits to victims and speedy resolution of 
justice, but she is not so convinced about the 
benefits of speeding up cases in the court system. 
It should be remembered that speeding up cases 
would allow more victims to have their cases 
heard more quickly; other victims would therefore 
also be beneficiaries of an improved court system. 

Margaret Smith: I hear what you are saying. 

When we touched on early pleas in the evidence 
that we heard from Professor Cook and Christine 
Vallely earlier this morning, it came across that 
they felt that, rather than compel witnesses to turn 
up and pressure the accused to plead guilty 
because they would get a sentence discount, it 
would be better to put in place a good witness 
care programme. That would be more likely to 
ensure that witnesses in, for example, domestic 
violence cases would turn up and give evidence 
against an accused. It would also ensure that a 
good quality case was in place and that there was 
an early indication of what the discount might be. 
Rather than the discount alone being a trigger for 
a guilty plea, measures such as good witness 
care, which could ensure that the accused would 
think that there was a good possibility that 
somebody might come to give evidence against 
them, could be as important as the discount. 

Also, if the defence was considering what impact 
a potential discount would have on the sentence, it 
would be better to ensure that the accused knew 
about that impact sooner rather than later in the 
process, because they would otherwise be 
inclined to hang on until the last possible moment 
and to wait to find out whether the witness would 
withdraw their evidence. 

12:30 
Hugh Henry: You raise a number of useful 

points. The level of the discount would be a matter 
for the judge; it is not for me or any other minister 
to comment or decide on. However, Margaret 
Smith makes a persuasive case about the general 
care of witnesses and support for victims. 
Anything that could be done to give witnesses 
more confidence, to make them more relaxed and 
to remove the stress and terror that are sometimes 
associated with giving evidence, would make a 
case go better. 

You will remember that other things are being 
done: the Crown Office now has a victim 
information and advice service, which can do 
some of the things that you identified as being 
necessary. Margaret Smith is right that it would be 
wrong to consider sentence discounts—or, indeed, 
any other part of the system—in the abstract; 
other improvements need to be made and other 
pillars of support need to be introduced. We are 
doing that with victim statements and the victim 
information and advice service. Taken together, 
those will make a significant difference. 

Mr Maxwell: This morning, we heard evidence 
that witness attendance was significantly 
enhanced by low-tech measures such as personal 
contact with the witnesses, or a phone call to 
inform them when the case was, what was 
happening and what was likely to happen when 
they turned up at the court. The evidence was that 
the vast majority of problems with witness non-
attendance would be solved by putting better 
systems in place, not by threats of tagging 
witnesses, restricting their liberty or even detaining 
them. Professor Cook and Christine Vallely were 
very confident about that evidence on the back of 
their research in the west midlands. Is tagging 
witnesses necessary or even desirable if most 
cases of non-attendance can be solved in such a 
low-tech fashion? 

Hugh Henry: You make a valid point about 
other measures, some of which have been tried 
elsewhere. The Crown Office is currently 
considering some of measures that you 
mentioned, such as telephone contact. If we can 
introduce what you describe as low-tech 
measures, or other measures that are not as 
severe as tagging, that is the right thing to do and 
it is the way to go. However, there could still be a 
residual number of cases in which tagging could 
have a beneficial effect. If tagging will ensure that 
a witness is able to give evidence and that the 
case will not be prejudiced, it is worth considering. 
However, Mr Maxwell is right that if there are other 
measures that could make a contribution, they 
should and will be considered. The Crown Office is 
examining some of those issues. 
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Mr Maxwell: I am glad to hear that. Obviously 
we are talking about a minority of cases in which 
witnesses fail to attend; if we accept the evidence 
that we heard this morning, the majority of cases 
would be resolved by a phone call or an 
improvement in systems. There is also an 
extremely small minority of cases in which, no 
matter what the court does, the witnesses refuse 
to attend, so disrupting the trial. Given that the 
number of such cases is very small, do you still 
believe that we should go down the road of 
electronic tagging for those people? 

Hugh Henry: Yes. We know that such cases 
are a minority—the statistics that I quoted to 
Marlyn Glen indicate that, relative to the number of 
cases being considered in the judicial system, the 
number is small. Nonetheless, non-attendance 
can have a significant effect on a case and a huge 
effect on a large number of other people who are 
also scheduled to give evidence. It can also delay 
inordinately justice for the victim. We should 
remember that, in some cases, the witnesses 
might well end up in custody. If we are saying that, 
in the small number of cases that you rightly 
identify, we are better to keep the witnesses in 
custody, that is fine. However, it is right that we 
should consider alternatives to keeping them in 
custody. In the white paper, we said that we would 
undertake a pilot scheme to consider how such 
alternatives might work and we remain committed 
to that. It will be interesting to see what comes out 
of it. 

The Convener: While we are on the subject, I 
will rewind to the question of discount for an early 
plea. I do not know whether the cases that we 
have read about have led to the proposal that the 
sheriff should consider a discount. It is important 
that Parliament, as opposed to the court, has a 
policy position on the discounting of sentences. Is 
it appropriate for Parliament to have a say in what 
the discount should be? I am a bit uncomfortable 
that a third of the sentence should be the 
maximum; that is probably too much. As a matter 
of principle, should Parliament have a position on 
the law on the maximum discount—and on how 
early the plea should be to earn the discount—
without interfering with the discretion and the right 
of the sentencers to determine what the discount 
should be? 

Hugh Henry: That is a difficult matter, convener, 
because it is for the judges to determine what a 
sentence should be. Under the bill, it will still be for 
the judges to decide, because a discount is still a 
determination of a sentence of a particular length. 
It might be worth asking the Sentencing 
Commission about the matter. 

The Convener: Is it not legitimate for Parliament 
to say that the position in law is that there should 
be an early plea in the process and not a late one 

and that that should determine whether a discount 
is given? In theory we could legislate that the 
discount should be no greater than 10 per cent to 
15 per cent of the sentence. The sentencer would 
then have to operate within the legal limits. I am 
not saying that that would be desirable; I am just 
saying that it is legitimate for Parliament to hold a 
view on what the parameters of the discount 
should be, otherwise it will be left to the courts—as 
has been the case so far—to determine what the 
law of Scotland should be. They have said that the 
discount should be no greater than a third of the 
sentence, but Parliament has not discussed that. 

Hugh Henry: I understand what you are saying. 
Part of the difficulty is that each case is entirely 
different and the judge makes a decision based on 
the facts of the case in question. We could say 
that the discount should be no more than 5 per 
cent of the sentence, for example, but there might 
be cases in which the judge decides that a 
discount of 10 per cent would be more 
appropriate. If we stipulated a figure of 10 per 
cent, the judge might decide to go to 12 or 15 per 
cent. I will certainly take the point of principle back 
to the minister, but at the moment we are not 
persuaded that it would be right for us to introduce 
such fetters. We think that the matter is best left 
with the judges, although we will reflect on what 
you say. 

Mr Maxwell: One of the most controversial 
proposals is trial in the absence of the accused. 
Does the Executive have evidence on the extent 
to which solemn proceedings in Scotland have 
been disrupted by the non-appearance or 
disappearance of the accused? 

Hugh Henry: From an examination of the High 
Court sitting lists for 2002, we know that there 
were at least 90 warrants to apprehend accused 
persons who had failed to attend for their trials. 
Without examining the individual cases, we cannot 
say whether it would have been appropriate for the 
court to have allowed the case to proceed in the 
absence of the accused, but we know that, in 
those 90 cases, around 1,630 witnesses had been 
cited to attend to give evidence. Their attendance 
had to be cancelled, with the result that they would 
be required to be cited again, in the event that the 
accused was apprehended. That shows that a 
significant number of people are affected. 

Mr Maxwell: You said that there were 90 such 
cases. For clarification, could you express that as 
a percentage of the overall number of High Court 
cases so that we can understand the extent of the 
problem? 

Hugh Henry: We believe that that amounts to 
about 3.5 per cent of High Court cases. 

Mr Maxwell: So the accused does not turn up 
for some reason in about 3.5 per cent of cases. 
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Hugh Henry: Yes. 

Mr Maxwell: Is the Executive satisfied that the 
accused can have a fair trial if the whole trial is 
conducted without their being present? Is it at all 
possible to have a fair trial in such circumstances? 

Hugh Henry: Yes. It is clear that that would 
happen in exceptional cases. There are two 
situations in which we could envisage a trial being 
held in the absence of the accused. The first is a 
situation in which the accused has received the 
indictment, knows that the trial is imminent, 
deliberately absconds and, in spite of the best 
efforts of those concerned, cannot be 
apprehended. The other situation could arise 
during the trial, but I will leave that aside, as you 
did not ask about it. 

It is clear that there is the potential for the 
accused to try to frustrate justice. There are 
precedents in England to indicate that we can be 
confident that the proposal is acceptable. I accept 
the argument that trial in the absence of the 
accused is not desirable. Although that is not how 
we believe that justice should be delivered, we do 
not believe that justice should be abandoned 
simply because an individual has absconded. The 
victim and society have rights. If the evidence and 
the case were sufficient and the judge believed 
that the trial could proceed, it would be right to 
proceed. However, we are aware of the concerns 
that have been expressed. 

A robust case can still be made to support the 
victims of crime for whom justice is frustrated, 
sometimes in cases of serious offences. It is right 
that they should have justice delivered. However, 
it is also right to reflect on some of the evidence 
that the committee has taken. We will consider 
whether any of the arguments are persuasive and 
whether arguments can be made about trials in 
absence depending on the stage that a trial has 
reached. At the moment, our view remains that it 
is right to have such trials and that they are 
capable of being undertaken. However, it is also 
right for us to take cognisance of the evidence that 
the committee has received. 

12:45 
Mr Maxwell: We have heard robust evidence 

against the proposal, although most people accept 
that if the accused absconds after evidence has 
been delivered in court and the summing-up stage 
has been reached, the situation is different. We 
have also heard evidence that, if a trial proceeded 
in the absence of the accused and the accused 
was subsequently apprehended, an appeal would 
almost automatically be lodged on the basis that 
the accused could not have had a fair trial. How do 
we square the circle of protecting victims and 
witnesses by forcing them to undergo a trial in the 

absence of the accused when they might have to 
undergo another trial if the accused is 
subsequently apprehended? 

Hugh Henry: If such a situation transpired, it 
would be right to have that concern, but in two 
recent cases in England—R v Jones and R v 
Singh—convictions were upheld on appeal, which 
gives us confidence that trial in the absence of the 
accused can be done. In December, the Court of 
Appeal upheld the conviction and seven-year 
sentence of Gulbir Rana Singh on three counts of 
conspiracy to launder money. The court held that 
his account of why he could not attend the trial 
was unbelievable and so was not a ground for 
appeal. It also found that, as the accused 
deliberately absented himself from proceedings, 
the trial could not be deemed unfair on the basis 
that the accused was not present.  

In another recent example, a robbery case was 
adjourned when the accused absconded late in 
the proceedings, after the victim had given 
evidence. The accused is still at large. I could also 
give examples of sexual offence cases that have 
had to be abandoned that show why we believe 
that the proposal is right. The two English cases 
that I mentioned give us sufficient confidence that 
we can withstand the challenge that you identified, 
but we will reflect on the evidence that the 
committee has heard. 

Mr Maxwell: I assume, therefore, that you do 
not think that European convention on human 
rights issues are involved. 

Hugh Henry: That assumption is correct. 

Mr Maxwell: The European Court of Human 
Rights has concerns about trial in the absence of 
the accused, although I accept that the cases that 
it has considered involved the European system, 
which is more investigatory, rather than the 
adversarial system. I will not repeat my questions, 
but given that we have an adversarial system and 
that a defence lawyer must take instruction from 
their client to construct a proper defence, how can 
a defence lawyer participate in the trial in the 
absence of the accused, without information about 
the lines of defence and the defendant’s view of 
the case? 

Hugh Henry: I think that we would have to test 
the Crown case. That is one of the major issues. 
In effect, the conclusion that we will all have to 
reach is about where the balance of fairness and 
justice lies. We are not talking about removing 
rights from an accused who absconds. It is clear 
that they have the right to attend the trial if they so 
wish. If they choose not to do so, however, is it 
right and fair that the other side cannot have its 
case heard? The defence lawyer retains the ability 
to challenge the Crown case. I believe that they 
could do so robustly. There is also a precedent: 
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under the Sexual Offences Act 2003, the agent 
can act without instruction. The proposal is not 
something that has not happened before. 

Mr Maxwell: I accept what you are saying and I 
understand where you are coming from in respect 
of fairness to victims and witnesses and of the 
interests of justice. However, people who work in 
the area of defence have said to us in evidence 
that they would not be willing to take on such 
cases. Do you have any fears about whether it 
would be difficult to find people to represent an 
accused if they had not met or spoken to them? 

Hugh Henry: No. I understand that some 
people might be reluctant to do so. Clearly, it is 
their right not to defend in circumstances in which 
they feel uncomfortable. I respect that right. There 
are other ways of providing defence in such cases. 
I am thinking of the panel of solicitors who 
indicated that they would be prepared to act in 
those circumstances. I do not think that the 
problem is insurmountable.  

Margaret Smith: I do not think that anyone 
disagrees with the points that you have made 
about victims and about justice being frustrated. 
However, let me put the example to you of cases 
in which identification of the accused is crucial. I 
presume that, if identification was the main plank 
of the prosecution’s case, the accused would not 
be able to be tried in their absence. I also presume 
that that would be at the discretion of the judge. 
Surely if the basis of the case is identification of 
the accused and they are not in court to be seen 
by the jury, justice could be frustrated. The jury 
might feel disinclined to find the person guilty. 

Hugh Henry: I suspect that the Crown would 
not pursue the case. As you have said, it would be 
clear that identification of the accused was the 
critical issue in the case. 

Margaret Smith: We had a helpful informal 
discussion last week with defence counsel and 
prosecutors. People across the board had 
concerns about the issue. One suggestion was 
that, instead of going down the route that the bill 
proposes, it would be better and more effective to 
raise the sentence for absconding, which currently 
is about two years. That would mean that, when a 
solicitor, solicitor advocate or counsel was dealing 
with an accused who was likely to abscond, they 
could sit the accused down and make it clear to 
them that, if they absconded, they would be likely 
to see a five, seven or 10-year increase to their 
sentence. The suggestion of 10 years was made 
by one of the defence solicitors who was present 
at the discussion. Whereas trial in the absence of 
the accused seems to go to the edges of whether 
a trail is fair, the suggestion for increased 
sentences for absconding is within the bounds of 
justice. 

Hugh Henry: I understand the arguments that 
are being made but, to be honest, I am not 
convinced that, for some of the people concerned, 
the difference between two years and four years 
or between five years and 10 years would be 
material; if they did not want to spend any time 
incarcerated, it is clear that they would show no 
interest in participating. 

One could imagine a situation in which a major 
drug dealer had considerable assets stowed away 
throughout the world, on which they knew that 
they could live comfortably. To someone aged 45 
or 50 who was considering whether to take their 
chance turning up in court or to abscond, and who 
was facing a 10 or 15-year sentence in any case, 
the thought that, if they absconded, the penalty 
would be an extra five or 10 years might not make 
that much difference. Given their age and the 
resources that they had available to them, they 
might be prepared to gamble on the assumption 
that they could live out the remainder of their life in 
some comfort elsewhere. I suppose that such a 
gamble could be taken. I do not know whether the 
penalty that you are suggesting would be a 
deterrent to some of the people whom we are 
talking about. 

Margaret Smith: The glib response might be 
that, in a situation involving all the factors that you 
have just highlighted, I would hope that the person 
would be kept in custody in the run-up to the trial 
and would not be given the chance to abscond. 

Hugh Henry: They could be kept in custody, but 
you will be aware that, in some recent murder 
cases, people have been allowed out on bail in 
spite of the Crown’s efforts; I know of three such 
cases in my constituency in the past year. 

The Convener: That is a good point to close 
that part of the discussion on, because we have 
not mentioned bail; I am glad that you raised the 
issue. We have exchanged some useful 
information on bail with the bill team, but I want to 
deal with the issue on the record. 

It has been suggested to the committee that 
there might be some problems with the way in 
which section 14 is constructed, in that a sheriff or 
judge who was considering the granting or refusal 
of bail would also have to consider a restriction of 
liberty order as an alternative to custody. Through 
discussions with the bill team, we have 
established that there are two different decisions—
the first is about the granting or refusal of bail and 
the second is on an application for a restriction of 
liberty order as an alternative to custody. 

A couple of points arise from that. One can take 
the view that, in the vast majority of cases, any 
solicitor whose client is detained in custody is 
bound to make an application for a restriction of 
liberty order and that that is going to be quite 
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The Convener: Although most witnesses have 
had criticisms, the consensus is that introducing 
preliminary hearings is a good thing, if they can be 
made to work. That is important, but I appreciate 
that consensus will not be reached among 32 
judges.  

cumbersome. I will mention the other issue—even 
though it has been cleared up—because the 
Sheriffs Association raised it. Sheriffs and judges 
have 24 hours in which to consider whether to 
grant or to refuse bail, but it can take a 
considerable number of days to ascertain the 
suitability of an accused person’s accommodation 
and therefore their suitability for a restriction of 
liberty order, so they could not get such reports 
within the 24 hours. Will you confirm that the way 
in which the bill is constructed means that the 
decision about someone’s suitability for a 
restriction of liberty order is not covered by the 24-
hour period? 

Members have no final points to clear up. It is 
just past 1 o’clock—that is not too bad. I thank the 
witnesses for their useful and valuable evidence. 

That brings us to the end of the oral evidence 
sessions on the bill. We have now to put our 
minds to the task of writing the report. I remind 
members that our next meeting is in committee 
room 3 on Wednesday 21 January, when we will 
simply consider the report. Arrangements are 
being made for a visit to HMP Polmont on 26 
January; the programme for that will be circulated 
to members by e-mail, as usual. I thank members 
for their contributions and attendance. 

Hugh Henry: I can confirm that the issues that 
the committee raised in discussions with officials 
are valid concerns and that we will reconsider that 
aspect. 

The Convener: Does that mean that you will 
also examine our concerns about the fact that a 
separate application for a restriction of liberty 
order might be made in the vast majority of 
custody cases? I cannot see why a solicitor whose 
client was going to be detained would not just 
make such an application, which means that a lot 
of applications would be made. 

Meeting closed at 13:03. 

13:00 
Hugh Henry: I understand your concerns, but it 

is already the case that, if someone is refused bail, 
he or she can apply for a review of the initial 
decision. I am not sure how what is proposed 
would be substantially different from the current 
situation. 

The Convener: In that case, why is the 
provision in the bill needed? 

Hugh Henry: The provision is necessary for the 
bail condition. Your principal question was whether 
it would lead to more appeals and challenges. It 
would probably not lead to more than happen at 
present. However, your first point was valid and 
we will reconsider the matter. We will also 
examine a pilot of the measure’s use. 

The Convener: It would help if you addressed 
that point, which we might deal with in our report. 

My final question goes right back to the 
beginning of the bill, but I must ask it. We have 
spoken to many witnesses on and off the record. 
Is it your understanding that the judiciary fully 
support the proposals for the new preliminary 
hearing system, or have they just commented on 
the pros and cons? 

Hugh Henry: We believe that most judges are 
in favour of the proposals. I suppose that a judge 
who does not like the system could be found 
somewhere, but we are content and relaxed that 
the majority think that the system would be 
beneficial. 
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2nd Meeting, 2004 (Session 2), 14 January 2004, Supplementary Written 
Evidence 

 
CORRESPONDENCE FROM THE SCOTTISH EXECUTIVE 

 
On the point raised by you in relation to fixed trial dates I can confirm that all trials will be fixed at 
preliminary hearing. All trials will be for a fixed date. I would expect that the majority of these trials 
will go ahead on that date. However, there will be occasions when due to unforeseen 
circumstances, for instance witnesses or accused not turning up, or the accused pleading guilty on 
the morning when the trial does not proceed. In that situation a case which has been fixed, but 
which has been put on stand by will be allocated to that court to ensure that the best possible use 
is made of the court’s resources. The presumption however, is that the fixed diet trial will be the 
normal type of trial. In light however of the concerns raised at the committee the draftsman has 
been asked to look again at the present provisions in the Bill to see whether a presumption, such 
as you mentioned can be written into the bill. 
 
In response to your question on section 14 it might be helpful if I explain that no “type” of offender 
will be “targeted” as such. As at present all offenders are eligible to apply for bail. That will remain 
the position. What this provision will do is offer another option in the event that a Court is not 
satisfied that an accused person should be granted bail subject to standard conditions and any 
other conditions that the Court may impose. This provision will allow the court to restrict an 
accused person’s movements, and importantly monitor compliance with restrictions, in a way that is 
not possible at present. So it may allow a Court to grant bail in circumstances where it would be 
reluctant to do so at present. The evaluation of the pilot project will however provide evidence of 
the type of offender and offences to which the condition has been applied. 
 
Hugh Henry 
Deputy Minister for Justice 
Scottish Executive 
11 February 2004 
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ANNEX E: OTHER WRITTEN EVIDENCE 
 

SUBMISSION FROM APEX SCOTLAND 

Apex Scotland is a national voluntary organisation that aims to reduce (re) offending by working 
with (ex) offenders and young people at risk to address their employability needs and progress 
them to a positive outcome.  

We welcome the proposals outlined in the Bill to achieve fairness and efficiency in the High Court.  

In particular, we welcome the proposal to use existing powers to remove from the High Court cases 
that could be dealt with by Sheriffs. 

We also welcome the proposal to introduce fixed trial dates instead of the present system of 
sittings, so that victims and witnesses know exactly when they will need to come to court. 

In order to be effective, justice and punishment needs to be delivered timeously, as soon as 
possible after the commission of an offence. Apex staff invest many hours of effort in working with 
our clients to engage with them and build relationships, to raise their low expectations and to make 
them aware of employment choices open to them.  

All too often, our clients have progressed to employment, training or further education and 
addressed their needs associated with offending behaviour, when they find themselves summoned 
to court at short notice and sent to prison for an offence that was committed a long time ago. No 
account is taken of the progress they have made in resolving their difficulties and moving on in their 
lives. 

This not only affects the future motivation of our clients, but is also disappointing for the staff who 
work with them.  

We believe that tighter timescales will therefore greatly assist the process of effective rehabilitation 
and social and economic inclusion. 

Bernadette Monaghan 
Director 
Apex Scotland 
25 November 2003  
 

SUBMISSION FROM THE ASSOCIATION OF DIRECTORS OF SOCIAL WORK IN SCOTLAND  

The Association of Directors of Social Work in Scotland is pleased to have the opportunity of 
responding to the Criminal Procedure (Amendment)(Scotland) Bill.  This response continues the 
Associations contributions to the Criminal Justice Bill – Stage 1, and ‘Improving Practice: 2002 
Review of the Practice & Procedure of the High Court of Justiciary’.  The remit of the Bill is wide 
ranging and calls upon a broad level of specialist knowledge in the criminal justice field, for the 
purpose of this response we will concentrate upon those areas in which the Association has direct 
experience. 

Part I (Proceedings in the High Court) 

The Association supports many of the intentions of this Bill.  We welcome the introduction of a 
mandatory preliminary hearing in the High Court.  Such a measure will not only improve the 
efficiency of the Court but also help minimize anxiety resulting from current uncertainties 
surrounding proceedings for victims and witnesses.  We particularly welcome the inclusion, within 
the preliminary hearing, of the prohibition of personal conduct of defence in certain cases. 

Where a guilty plea is entered and the Court requests a report prior to sentence, the Association is 
hopeful that this request will require the preparation of a Social Enquiry Report rather than the 
current Pre-Trial Report.  The Pre-Trial Report does not allow for discussion of the offence, 
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therefore, precluding an analysis of the offence, offender’s attitude, an assessment of risk and 
identification of risk management interventions should a community sentence be appropriate.  Such 
information would be a crucial contribution to the formation of a sentence management plan where 
custody was imposed. 

Part 2 (Solemn Proceedings) 

The Association has reservations about the extension of time limits in Solemn Proceedings and 
believes that people should not be remanded in custody unless they represent a danger to the 
public or there are substantial concerns that they will breach conditions of bail.  There are concerns 
about conducting a trial in the absence of the accused, albeit the Association recognise the distress 
that can be caused to victims in such circumstances 

Part 3 (Bail) 

The Association has serious concerns regarding the proposal to impose electronic monitoring of 
reluctant witnesses.  The failure by a witness to attend Court may be directly related to fear or 
intimidation by the accused or others acting on their behalf and not a demonstration of their 
disregard/disrespect for the authority of the Court.  The use of electronic monitoring will restrict a 
person to a specified place within a certain timescale, but in itself will not guarantee their 
attendance at Court.  The Court will be required to seek information prior to imposing such a 
condition, the Association would seek assurance that a realistic adjournment time is made 
available to Local Authority Criminal Justice Social Work Services to undertake an assessment of 
suitability for such a measure including a home visit and discussion with other members of the 
household.  We note that this additional work will require additional funding within the Justice 
Department’s100% allocation to Local Authorities. 

The Association welcomes the right of the prosecutor to be heard in bail applications particularly in 
cases following a conviction where an appeal may be pending. 

Part 4 (Miscellaneous and General) 

The Association welcomes the amendment which requires a judge to take account of an early plea 
of guilt when considering sentence, and the requirement to state the reasons in Court.  This should 
provide more consistency by formalising current discretionary practice.  

We support the new provision to increase extended sentences from 3 years to 5 years in certain 
cases in the Sheriff Court. 

The Association welcomes the measures within the Bill to support and reduce the unnecessary 
anxiety for victims arising from current procedure and practices, and other measures intended to 
improve the efficiency of the Court.  

Colin D Mackenzie 
Convener, 
ADSW Criminal Justice Standing Committee 
 

SUBMISSION FROM CHILDREN 1ST  

Introduction 

CHILDREN 1ST understands that this Bill is part of the Scottish Executive’s drive to enable the legal 
system to deal with cases more efficiently. CHILDREN 1ST recognises that this Bill is concerned 
with reforming the operation of the High Court. 

For over 100 years CHILDREN 1ST, The Royal Scottish Society for Prevention of Cruelty to 
Children, has been working to give every child in Scotland a safe and secure childhood.  We 
support families under stress, protect children from harm and neglect, help them recover from 
abuse and promote children's rights and interests.  We provide 30 services in 17 local authorities 
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as well as 3 national services including ParentLine Scotland which is the free, national telephone 
helpline for parents and carers. 

Throughout Scotland our staff and volunteers use their skills to help children overcome the 
difficulties in their lives and rebuild trust and confidence. For more information about how we work 
to keep children safe in Scotland, visit www.children1st.org.uk. 

Comment 

CHILDREN 1ST develops policy from the delivery of its services and practice.    CHILDREN 1ST very 
much welcome strategies designed to deliver effective reform of the High Court.   

CHILDREN 1ST has two main concerns about the General Principles of the Bill and we would be 
happy to speak to the Committee about these concerns.  Our concerns relate to the impact of the 
legislation on children and young people across Scotland. 

Reducing Delays? 

CHILDREN 1ST notes that the provisions in the Bill are designed to assist victims and witnesses by: 

• creating greater certainty about when trials will proceed;  
• preventing unnecessary adjournments; and 
• being complementary to the provisions of the Vulnerable Witnesses (Scotland) Bill in 

securing a criminal justice system that fully supports victims and witnesses. 
 
CHILDREN 1ST  would urge the Justice 1 Committee to clarify  if the provisions of the Bill will in fact 
speed up the hearing of cases in the High Court or if victims and witnesses will just be clearer 
about how long it will take for the case to come to court.  This is an important distinction for the 
children who are cited to appear in the High Court in Scotland. 

Delays in cases coming to court impact very negatively on child witnesses. Addressing delays is 
therefore critical but it is not included in the Vulnerable Witnesses (Scotland) Bill. It is therefore 
essential to understand how the Criminal Procedure (Amendment) (Scotland) Bill will reduce delays 
as that will significantly improve a child being able to give his/her ‘best evidence’ in court. 

Delays in cases involving children’s evidence are considerable. In just one recent example, which 
involved three children who had been sexually abused, the case did not come to court until almost 
a year after they had given their statement to police. The children arrived at the court prepared to 
give their evidence, only to be told that the case was being adjourned. Five months later, the case 
was adjourned again. The case was not heard until two months after this – 18 months after the 
children had first given their statement to police.  

A delay of a year or more in bringing a case to court can be difficult enough for an adult witness, 
but is often intolerable for a child witness – particularly if the child is giving evidence as the victim of 
a crime. We find, in our work with children and families, that such delays have particular impact on 
child witnesses because they take up a significant and disproportionate amount of children’s lives 
and add hugely to the trauma they experience. This undermines the quality of the evidence 
children are able to give.  

One young person who shared with us her experiences of being a witness had been the victim of 
an offence and gave evidence at a criminal trial. She waited months for the trial to begin, only to 
have the initial court date rescheduled. It took 14 months for the case to be heard.  

She said: ‘He [the defendant] and the courts put me through hell for 14 months just waiting and 
waiting… I had got myself all prepared and then it didn’t happen. It’s devastating when you think it’s 
nearly over and then it drags on for a lot longer. When I was told there was a further delay, I felt I 
could no longer do it. If it had happened when they first said it would – I would have felt ten times 
better. I could have given better and stronger evidence.’  
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We therefore believe there must be a culture of urgency in cases involving children’s evidence and 
that this is essential to enabling children to give their best evidence.   

Forcing Reluctant Witnesses 

CHILDREN 1ST understands that a key objective of the Bill is to take action to ensure the 
attendance at court of reluctant witnesses.   CHILDREN 1ST recognises that some children are 
reluctant to give evidence for a variety of reasons including fear of the accused and a bad previous 
experience of giving evidence in a court room.  Action on this ‘problem’ should not be punitive – it 
should be welfare orientated!  The welfare approach is entirely consistent with Scotland’s 
Children’s Hearing System and should always be in the ‘best interest of the child’.  

A general principle of the Bill should be, therefore, that Section 12 can only apply to adults i.e. 
those over 18 in line with the definition contained in the UN Convention on the Rights of the Child. 

To illustrate the point here are cases in which CHILDREN 1ST has been involved. 
 

One case involved a 15 year old girl who had been physically assaulted by her mother’s 
partner. When she reported the assault to the police, her mother disowned her, threw her 
belongings out into the street and severed the girl’s contact with her siblings. The girl was placed in 
local authority care. Her mother attempted to threaten her into withdrawing the allegation and also 
threatened the girl’s social worker.  
 
One young person who was a victim of an offence and gave evidence at a criminal trial described 
her experiences of being questioned in court: “He [prosecutor’s lawyer] started asking me 
questions and then I began to wonder if he was on my side because of the questions he asked. I 
didn’t really get a chance to say what happened. His [defendant’s] lawyer kept calling me a liar and 
was sneering at me. They make me feel that it was me on trial, that it was all my fault; but I was the 
victim. I couldn’t say what had happened to me; he kept cutting me off when I was trying to explain 
something.” 
 
A 14 year old girl who had been sexually abused by a family member and gave evidence at a 
criminal trial said: “He was… screaming and shouting. He was calling me a liar, that I – that I made 
it all up, that I was wasting everybody’s time, that I wanted it and that I was practically a child 
prostitute and I enjoyed it. [I felt] dirty, disgusting and I didn’t eat for a week afterwards. He made 
me feel sick…It wasn’t anything like the TV, it was worse! Getting called a liar in front of a room full 
of people, that was degrading and disgusting…I still have nightmares thinking about what [the 
defence lawyer] said to me, saying that I was a liar and that I wanted it. And that I deserved it and 
stuff. I mean, what child wants to hear that?” 

 
One young person described her experience of cross-examination: ‘He [the lawyer] kept 
interrupting so I couldn’t say what happened… I could never finish my sentence…I’d been big and 
brave enough to go to court, but I never got the opportunity to tell them what had happened.  
 
Margaret MacKay 
Chief Executive 
Children 1st 
28 November 2003 
 

SUBMISSION FROM THE EDINBURGH BAR ASSOCIATION 

Members of the Edinburgh Bar Association are well aware of the problems in High Court 
prosecutions. We are regularly instructed in such cases. Consequently we welcome some of the 
measures in this Bill which are designed to avoid unnecessary delay. 

Delay benefits no one in the system. Despite claims to the contrary (including those made by the 
First Minister in the Signet Library recently) it is not in our interests for there to be delays. 
Suggestions to the contrary are either misguided or dishonest. We are paid only at the conclusion 
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of cases and then only if work was reasonable and necessary, due regard being had to economy. 
Our legal aid rates remain unchanged in 10 years. 

Our clients do not wish to be left for too long in a state of uncertainty about their fate. It is not easy 
to maintain normality at home and work with a High Court case hanging over their heads. 

 We are concerned that the introduction of 5 year sentences in the Sheriff Court is simply a way of 
transferring the current problems from the High Court to the Sheriff Court. We are not convinced 
that there is spare capacity in the Sheriff Court. Indeed there are problems coping with the existing 
workload. It is an oversimplification to say that “the type of cases to be transferred to the sheriff 
court will not only be less serious, but also less complex and of the type more likely to result in a 
guilty plea.”(EXPLANATORY NOTES, p.28). That does not mean that these cases are either 
simple or trivial.  

It is unfortunate that there has not been co-ordination of these measures with any proposals from 
the McInnes report which we understand to be due out early in 2004.  

Consideration should also be given to the planned use of experienced Sheriffs as temporary High 
Court judges. This will rob Sheriff Courts of some of those Sheriffs who should be involved in 
conducting trials before juries when the new 5 year sentence is available. Again the Sheriff Court is 
simply used as a facility for reducing pressure on the High Court, without recognition of the 
importance of its work or of the effect on Sheriff Court business. 

We welcome most of the proposals in this Bill. We are not convinced by the need to change the 
110-day rule. It is an ancient safeguard which helps to protect witnesses and victims as well as an 
innocent accused. We believe that the other measures in the Bill should be given an opportunity to 
work before any such drastic change is tried. When a right is removed or watered down it rarely 
returns. To change the rule seems to be an abandonment of principle for the sake of 
acknowledging the reality of some but not all cases. Many trials do go ahead within current time-
limits.  

We do not accept what is said by the Executive in its Policy Memorandum for the Bill – “ the 
proposals in the Bill are a package from which it is impossible to detach individual proposals 
without seriously undermining the effectiveness of the measures as a whole”. Indeed the Executive 
has cherry-picked from Lord Bonomy’s report to come up with the measures in the Bill despite a 
similar warning. For example, Lord Bonomy mentioned the need for earlier co-operation by the 
Crown, with greater disclosure to the defence. He also mentioned the fact that legal aid rates for 
this work have not been changed for over 10 years. This Bill makes no explicit mention of these 
factors. The letter of the Bill is not enough on its own to make any difference at all. The other 
factors identified by Lord Bonomy require urgent attention. The Executive should be pressed for 
answers on these areas too.  

The idea of Preliminary Hearings is a good one. Indeed some of our older members remember 
when such diets used to exist and were heard in the Sheriff Court for High Court cases. Proper 
management is obviously the key to their success. We have experience of such diets for solemn 
cases at Sheriff and Jury level. Interestingly there appears to be no equivalent provision in this Bill 
to s.71 (7) of the Criminal Procedure (Scotland) Act 1995. 

“(7) Where at a first diet the court concludes that the case is unlikely to proceed to trial on the date 
assigned for the trial diet, the court—  

(a) shall, unless having regard to previous proceedings in the case it considers it inappropriate 
to do so, postpone the trial diet; and 
(b) may fix a further first diet.” 

Such a section might assist with case-management. 
 
The provision in section 17 of the Bill has been anticipated in a recent decision of our Appeal Court 
in the case of Du Plooy and others. It means that in practice the courts are already giving and 
stating a discount for early pleas. When this approach is universally adopted it is likely to have an 
impact on the number of trials. 
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Despite an unnecessary and unjustified attack on the legal profession by the First Minister we are 
aware of the problems in this area and have been seeking change for longer than he has. We are 
prepared to help to make any necessary changes work. That applies to any changes from the 
McInnes report. Our “vested interest” is also in seeing a speedy and efficient delivery of justice.  

Edinburgh Bar Association 
3 December 2003 

 

SUBMISSION FROM THE FORTH VALLEY CRIMINAL JUSTICE SERVICE GROUPING 

The Forth Valley Criminal Justice Service Grouping is pleased to have the opportunity of 
responding to the Criminal Procedure (Amendment)(Scotland) Bill.  The remit of the Bill is wide 
ranging and calls upon a broad level of specialist knowledge in the criminal justice field, for the 
purpose of this response we will concentrate upon those areas in which the Grouping has direct 
experience. 

Part I (Proceedings in the High Court) 

The Grouping recognises that the proposed amendments are intended to update and harmonize 
the Bill in line with other recent changes in legislation, and as such we supports many of the 
intentions of this Bill.  We welcome the introduction of a mandatory preliminary hearing in the High 
Court.   Such a measure will not only improve the efficiency of the Court but also help minimize 
anxiety resulting from current uncertainties surrounding proceedings for victims and witnesses.  We 
particularly welcome the inclusion, within the preliminary hearing, of the use of prohibition of 
personal conduct of defence in certain cases. 

Where a guilty plea is entered and the Court requests a report prior to sentence, the Grouping is 
hopeful that this request will require the preparation of a Social Enquiry Report rather than the 
current Pre-Trial Report.   The Pre-Trial Report does not allow a social worker to discuss the 
offence, and therefore, precludes any analysis of the offence, offender’s attitude, assessment of 
risk and identification of risk management interventions.  This information is required to supervise a 
community sentence and is crucial to the formation of any sentence management plan where 
custody was imposed.  We have evidence within the Grouping where following a conviction no 
further reports were requested and this may create difficulties in the Appeal process.    

Part 2 (Solemn Proceedings) 

The Grouping has reservations about the extension of time limits in Solemn Proceedings and 
believes that people should not be remanded in custody unless they represent a danger to the 
public or there are substantial concerns that they will breach conditions of bail.  There are concerns 
about conducting a trial in the absence of the accused, however, we recognise the distress and 
inconvenience caused to victims and witnesses where a trial is postponed due to the deliberated 
absence of the accused. 

Part 3 (Bail) 

The Grouping has serious concerns regarding the proposal to impose electronic monitoring of 
reluctant witnesses.  The failure by a witness to attend Court may be directly related to fear or 
intimidation by the accused or others acting on their behalf and not a demonstration of their 
disregard/disrespect for the authority of the Court.  The use of electronic monitoring will restrict a 
person to a specified place within a certain timescale, but in itself will not guarantee their 
attendance at Court.  The Court will be required to seek information prior to imposing such a 
condition, the Grouping would seek assurance that a realistic adjournment time is made available 
to Local Authority Criminal Justice Social Work Services to undertake an assessment of suitability 
for such a measure including a home visit and discussion with other members of the household.   
We note that additional funding will be required to undertake this new work within the Justice 
Department’s100% allocation to Local Authorities. 
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The Grouping welcomes the right of the prosecutor to be heard in bail applications particularly in 
cases where an appeal follows a conviction.  

Part 4 (Miscellaneous and General) 

The Grouping welcomes the amendment which requires a judge to take account of an early plea of 
guilt when considering sentence, and the requirement to state the reasons in Court.   This should 
provide more consistency by formalising current discretionary practice.  

We support the new provision to increase extended sentences from 3 years to 5 years in certain 
sexual and violent cases following a trial by jury in the Sheriff Court.  This power will prevent the 
need for a remittance to the High Court requiring a further deferment.   

The Grouping welcomes the measures within the Bill aimed at supporting and reducing 
unnecessary anxiety for victims arising from current procedure and practices, as well as other 
measures intended to improve the efficiency of the Court.  

Yvonne Robson 
Service Manager  
on behalf of the Forth Valley Criminal Justice Services Grouping 
28 November 2003 

 

SUBMISSION FROM GEORGE C. GEBBIE 

The Justice 1 Committee seeks the views of interested parties on the above Bill.  

I am an Advocate practising criminal law with more than twenty years of experience covering both 
the prosecution and defence side of cases as a member of the Procurator Fiscal Service, as a 
defence solicitor and as a member of the Faculty of Advocates. 

The above Bill, 

"aims to allow for more thorough preparation of High Court cases, such as the introduction of a 
mandatory preliminary hearing, before the trial diet. Other proposed amendments aim to 
modernise time limits, and provide greater certainty that trials will proceed" 

These aims can be achieved, at least in part, by the repeal or amendment of Section 67(5) of the 
Criminal Procedure (Scotland) Act 1995. 

Section 67(5) of the Criminal Procedure (Scotland) Act 1995 provides:- 

"(5) Without prejudice to—  

(a) any enactment or rule of law permitting the prosecutor to examine any witness not 
included in the list of witnesses; or 

(b) subsection (6) below, 

in any trial it shall be competent with the leave of the court for the prosecutor to examine any 
witness or to put in evidence any production not included in the lists lodged by him, provided that 
written notice, containing in the case of a witness his name and address as mentioned in 
subsection (1) above, has been given to the accused not less than two clear days before the day 
on which the jury is sworn to try the case." 

This section is a repetition of a previous statutory provision, which initially was used only in the 
most exceptional of cases. Today its use has become the norm. 
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Twenty years ago, if an indictment was sent out that was not fully prepared some very hard 
questions would have been asked of the persons responsible. It was considered a matter of 
professionalism that an indictment was served only when the case was fully prepared by the 
prosecution. If such a provision as s.67(5) required to be used that was regarded as a failure by the 
persons responsible, unless there was most exceptional of unforeseeable circumstances to justify 
its use. Today many indictments are served with lists of labels and productions attached which 
include several items specified as "not allocated".  

If one knows not only how many productions there are but also exactly where in the number order 
of the list they are "not allocated" to, then why are they not allocated?  

Whatever the answer to that question, the result of this practice and the routine use of s.67(5) to 
introduce and "allocate" that which was "not allocated" when the indictment was served, is often to 
force the defence into the position of having to make a motion to adjourn the trial to deal with the 
new information. This means the prosecution's actings can engineer an adjournment and the 
defence "take the blame" for it. Section 67(5) notices can be and often are accompanied by reams 
of documentary productions, hours of video tape evidence, complex forensic reports and lengthy 
lists of witnesses. On occasion, it is only on service of such notices that the defence really receive 
notification of the substance of the prosecution case. This situation is contrary to the stated aims of 
the Bill. 

The above practice skews public perception and disguises the time taken by the prosecution to 
bring cases to trial. 

To verify the frequency of the use of the Section 67(5) procedure the Committee can obtain the 
statistics from the Scottish Court Service as each occasion it is used with leave of the Court and so 
is minuted. It can also be seen that it is not uncommon for there to be multiplicity of such notices 
served by the prosecution. 

Lest there be some suggestion that the Court acts as an effective filter for such applications, it 
should be borne in mind that there is no requirement that the prosecution show cause, let alone 
special cause before the Court can grant leave. Plus, the Court at the stage of the motion by the 
prosecution knows almost nothing about the case because the trial has not started. The defence is 
often unable to give any cogent argument in opposition because it hasn't had an opportunity to 
review the "new" material and the only remedy is for the case to be adjourned on defence motion.  

THE SOLUTION to this situation would be to amend the provision by stipulating that, when granting 
leave for its use the Court shall, without further motion by any party, adjourn the case for the same 
period as the minimum period of notice required in respect of service of the indictment viz. 29 clear 
days (cf. s.66(6)(b) CP(S)A 1995). This would have the effect of a powerful incentive upon the 
prosecution only to serve indictments that are completely prepared and give proper notice to 
accused persons, while preserving a safety net for truly exceptional cases. Further it has the 
benefit of consistency and predictability. Some judges may be more prone than others to grant 
leave on (special) cause shown and their views of a reasonable adjournment would also be 
variable. These problems are especially difficult at this pre-trial stage when the judge has not heard 
any of the evidence in the case. Where there is a statutory requirement of notice on service, 
leaving such matters entirely to the judiciary would seem to be inconsistent with everyone being 
equal under the law. Perhaps most radically, it would provide a degree of certainty and 
predictability that would be appreciated by witnesses who could plan their own lives and affairs 
more easily instead of being left entirely to the mercy of others.  

George C. Gebbie, 
Advocate 
6 November 2003 
 

SUBMISSION FROM HM INSPECTORATE OF CONSTABULARY FOR SCOTLAND 

I refer to you letter dated 10 October 2003 regarding the above and having considered the 
document would offer the following by way of comment. 
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Section 1 – Preliminary hearings 

The introduction of mandatory preliminary hearings as proposed is to be welcomed. However, if 
such hearings are to succeed in achieving their stated aim of delivering more focussed trials with 
fewer members of the public and professional witnesses being unnecessarily inconvenienced, I 
believe it important that there should be measures put in place that will be able to quickly and 
accurately identify any shortcomings or strengths in these new procedures. 

Section 2 – Written record of state of preparation in certain cases 

A requirement on prosecutor and the accused’s legal representative to jointly lodge a written record 
of their state of preparation with the Clerk of the Justiciary two days before the preliminary hearing 
should be of assistance in the preparation of cases and the appointment of trial diet. I note 
however, that the Bill allows for later submission and makes no mention of what would happen if 
there were to be a failure on the part of one or both parties to submit the written record. Is it 
envisaged that such a failure could lead to the application of sanctions or penalty? Would it be 
considered a contempt of court?  

Section 4 – Prohibition on accused conducting case in person in certain cases 

For many people giving evidence in court is a stressful experience. These proposals should 
provide a degree of additional support and comfort to victims of these crimes.   

Section 5 – Engagement, dismissal and withdrawal of solicitor representing the accused 

Instances of accused persons either failing to engage the services of a solicitor or dispensing with 
these services are not uncommon and often lead to delays in the judicial process. Measures that 
can address this situation are therefore welcome. The proposals within the Bill may be of 
assistance in this regard but there is a lack of clarity as to whether or not there is a limit to the 
number of occasions on which such adjournments could or should occur in these circumstances.  

Section 9 – Time limits 

The proposals to extend time limits and put to an end the situation where an accused person can, 
for all time, escape prosecution on a particular charge or charges due to a breaching of a time limit 
are to be welcomed. The provision of a window of an additional 30 days should ensure that there is 
sufficient time for the parties to complete preparation and address the current situation where a 
significant number of cases have to be adjourned or re-programmed, inconveniencing those 
involved in the case and undermining confidence in the criminal justice system. Public confidence 
in the ‘system’ should also be enhanced by the second abovementioned proposal. However, I do 
have  some concern in relation to the proposal that an accused person be entitled to bail if the 80, 
110, or 140 day limits are breached by the Crown. When an accused person first appears in court 
and is remanded in custody, that decision to deprive them of their liberty is one which is given the 
fullest consideration by the court with each case judged on its individual merits with due 
cognisance being given to factors such as the seriousness of the crime and the likelihood of the 
accused absconding or interfering with witnesses. I believe the same criteria should apply if a time 
limit is breached and on no account should bail be granted automatically.  

Section 11 – Trial in the absence of the accused 

I am supportive of this proposal. The mere fact that this power to hold a trial in the absence of an 
accused person will exist may well encourage potential absconders to attend. As such, it may 
prove to be the case that the power to proceed in the absence of an accused will rarely be used 
and, as is well documented, there appears to be no inconsistency with Strasbourg jurisprudence or 
ECHR. 
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Section 12 – Reluctant witnesses 

Research has shown that witness problems are one of the most common causes of adjournments 
and as such measures to ensure witness attendance are to be welcomed. There is, however, a 
lack of clarity within the Bill in regard to the proposed measures. 

 Clause 12, at subsections 1 and  2, states that a warrant may be issued to apprehend  a witness if 
, “having been duly cited to any diet in the proceedings, fail to appear at the diet; and no just 
excuse for failing to appear is given by or on behalf of the witness.”  The wording is clear and 
unambiguous, a warrant can be granted when a duly cited witness fails to attend a diet without just 
excuse. Subsection 3 muddies the water somewhat as it applies “if the court is satisfied…that the 
witness is not likely to attend.”  This appears to go beyond a mere failure to attend and could be 
taken to imply that action can be taken to deal with future, as opposed to past conduct. 

 Section 64 of the guidance notes accompanying the Bill indicates that there is an intention within 
the proposals to deal with those instances where a witness has deliberately avoided citation. I 
assume that it is this behaviour that Subsection 3 is intended to address. Clarification is required 
that this is indeed the case and also in regard to the evidential test that would be applied.   

Section 14 – Bail conditions: remote monitoring of restrictions on movements 

Should these proposals be implemented in there current form there is a possibility that confusion 
could occur as a consequence of a two tier system existing in relation to the electronic monitoring 
of persons as a condition of bail and those subject to Restriction of liberty orders (RLOs). 

The proposals within the Bill stipulate that where the monitor becomes aware that a person has 
breached the condition, the monitor shall immediately notify a constable of the breach. This is 
somewhat at odds with current procedures relating to RLOs where a breach of the Order is 
reported to the court by the monitor. My concern is that unless there is clear guidance provided to 
police staff and monitoring company personnel, allied with effective training and management 
practices, there is a possibility that people will be unsure or confused as to whether or not they are 
dealing with a breach of bail conditions or restriction of liberty order, a consequence of which could 
be a wrongful arrest. 

Sir Roy Cameron 
Her Majesty’s Chief Inspector of Constabulary 
27 November 2003 

 

SUBMISSION FROM THE HOWARD LEAGUE FOR PENAL REFORM IN SCOTLAND 

The League considered the Executive's response to Lord Bonomy's report at a recent meeting of 
its Executive Committee and asked me to write to you to express its concerns over certain of the 
proposals. The League welcomes any measure likely to improve the quality of justice delivered by 
the courts in Scotland and many of the changes proposed by Lord Bonomy and adopted by the 
Executive appear helpful in that regard. The League is, however, disturbed at the proposal to 
increase Sheriff's sentencing powers and to depart from the 110 day rule. 

As regards Sheriffs' sentencing powers the League does not believe that it is appropriate to 
implement now a measure introduced by a Conservative administration at Westminster over 6 
years ago. Such an important change should, the League considers, be examined afresh by the 
Scottish Parliament and the implications fully considered. 

The League's principal concern is that the increases would not simply allow a redistribution of work 
between the courts but would lead to longer sentences than have previously been imposed for 
offences coming before the High Court and the Sheriff court on indictment leading to a further 
increase in the prison population. The Executive appears to have no policy to either contain or 
reduce the prison population and the League finds it worrying that it is prepared to contemplate 
changes of this kind with scant regard to the effects on levels of imprisonment. If the Executive 
nonetheless proceeds with such a change the League asks that any increase be restricted to 4 
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rather than 5 years and that, prior to implementation, the Executive ensures that the courts are; in 
possession of comprehensive guidance on the exercise of their powers of imprisonment. It would 
clearly be unsatisfactory to allow guidance on the use of extended powers to imprison to be left to 
the decisions of the High Court on appeal. The High court has failed to make use of the power to 
provide sentencing guidelines and is reluctant on appeal to interfere with sentencing decisions of 
the inferior courts unless they are quite clearly unreasonable. The High Court appears unable 
without the intervention of the Executive to deliver the guidance needed to ensure just and rational 
sentencing. 

The League proposes that the planned sentencing Commission be asked to bring forward 
proposals to deal with the need for better guidance to sentencers and that any increase to in 
Sheriffs' powers of imprisonment should await the outcome of such consideration by the 
Commission. 

The proposed departure from the 110 day rule is also a matter of concern to the League. It is a not 
change requested by the Crown who appeared to be prepared to continue to work within the 110 
day limit. The league recognises the difficulties which have led to the rule being relaxed in 
individual cases and welcomes the various measures designed to reduce delays and minimise 
extensions. For this reason it considers that the other proposals should be allowed time to work 
rather than moving to a new longer limit. To depart from the present rule seems to be to admit 
defeat in advance and surrender a measure that has been the envy of other jurisdictions. 

At the same time the League would ask you to consider remedying an anomaly in the present 
operation of the rule. Under existing case law the rule's operation is suspended if the accused is 
recalled to custody to continue serving a prior sentence. The practical effect is that the Crown give 
a very much lower priority to dealing with such a case. The rationale might be summed up as being 
that "he would have been in prison anyway so there is no rush to bring him to trial". Such reasoning 
is flawed and ignores the fact that recall under the prior sentence may well have been a 
consequence of being accused of a further offence. Consideration by the Parole Board for release 
from the recalled sentence is almost bound to be influenced by the outcome of any trial. It appears 
to us therefore that rather than being of lower priority it is doubly important that the fresh indictment 
be determined at a trial within the time limit. 

Robin MacEwen 
Secretary and Honorary Director 
Howard League for Penal Reform in Scotland 
22 July 2003 
 

CORRESPONDENCE FROM THE LORD JUSTICE GENERAL, THE RIGHT HONOURABLE 
LORD CULLEN OF WHITEKIRK, TO THE SCOTTISH EXECUTIVE 

 
In this letter I am responding to the invitation to submit comments on the recommendations made 
by Lord Bonomy in his Review. It has been arranged that a separate response should be made by 
the Judges' Council on behalf of judges other than myself and the Lord Justice Clerk. 

I do not propose to comment on each of the recommendations. Where I do not mention a 
recommendation it may be taken that I have no particular view in regard to it. 

I support the proposition that steps should be taken with a view to achieving the objective stated by 
Lord Bonomy in recommendation 1.  

As regards recommendation 2, I am generally in favour. This is subject to the following 
observations: 

• It is desirable that there should be a clear definition of what is comprehended by "witness 
statements” For example, is this expression to include reports by experts? 

• Paragraphs (c) and (e) of this recommendation are very broadly stated.  

• How is it to be known whether there has been a “material development"? 
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How is it to be known whether other evidence is relevant or material in regard to either the 
prosecution or the defence? 

Above all, it is essential that whatever system is devised should be as free from complication as 
possible. 

I am in favour of the system of mandatory preliminary diets in the High Court which is proposed by 
Lord Bonomy in recommendation 3 for the objects which he outlines. Whether such a diet is 
necessary or, in accordance with recommendation 3(d) is not, it is essential that all reasonable 
steps should be taken to ensure that: 

• All the matters with which such a diet should deal are so dealt with, and not at a later stage 
when this may cause unnecessary delay. Thus, for example, the system and practice 
should reinforce the point that this is the latest stage at which preliminary and procedural 
matters are normally to be dealt with. For this purpose adequate advance notice is vital 
(see recommendation 8(a) and (b)). Cause should be shown for raising any additional 
matter at a later stage. 

• The matters with which a preliminary diet is to deal should be addressed by the advocate or 
solicitor advocate who is to represent the accused at the trial. 

• A pro-active and consistent approach is taken by judges presiding at such diets. They should 
be given adequate for preparation and the conduct of the diets. 

Recommendation 4(a) proposes an amendment to section 196(1) of the Criminal Procedure 
(Scotland) Act 1995. Whilst I am in sympathy with the objective of such an amendment, I am 
doubtful whether an amendment in these terms would encourage a tendering of pleas of guilty or 
advance the stage at which they are tendered. I should point out that a number of appeals against 
sentence in cases in which pleas of guilty were tendered, mostly by way of a section 76 indictment, 
have been recently selected so as to provide the Appeal Court with the opportunity, after hearing 
argument for the appellants and for the Crown, to consider giving guidance as to the factors which 
are relevant to sentence in such cases, the stage at which those factors may be more favourable to 
the accused and the way in which they may be, and be seen to be, taken into account. It is 
expected that the hearing of these appeals will take place later this year. 

I have noted the proposal made in recommendation 4(d) for the introduction of a part suspended 
sentence. I am not convinced that this would be a useful addition for the sentencer, whether in the 
context of a plea of guilty or otherwise. 

Up to point I am in favour of recommendation 6. However, I am doubtful if recommendation 6(e) is 
realistic. In regard to recommendation 7, I agree that parties should be obliged to explain the 
matters referred to in this recommendation, but I have considerable reservations in regard to the 
suggestion that the judge should be empowered to resolve an issue as to the evidence which 
should be regarded as controversial, at least where counsel for the accused states that he or she 
considers as his or her professional responsibility that there is a need to reserve the right to 
challenge such evidence. 

I have no comment on recommendation 8, apart from what I have stated above. 

As regards the 110 day rule, which is the subject of recommendation 11, I am bound to say that 
initially I was against interfering with such a long-established rule until such time as it had been 
shown that it was necessary to do to. However, I have come to the conclusion that Lord Bonomy's 
reasoning in favour of this recommendation is compelling. 

As regards recommendation 13, I am not in favour of the introduction of a power in the court "in 
appropriate cases" to order a trial to proceed in the absence of the accused, partly because of the 
difficulty of defining what is an appropriate case, and partly because of the effect of such a 
recommendation on the law of evidence and practice in the Scottish court system. 
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As regards recommendation 14, I am generally in favour of the maintenance of the "judge-clerk 
relationship", which is supported by the strong arguments which have been advanced by the 
Judges' Council. For that reason I am not in favour of the allocation of full-time clerks to each 
courtroom in the High Court in Glasgow. On the other hand, there is practical force in the 
considerations to which Lord Bonomy has drawn attention. There is a substantial argument in 
favour of the preparation in Glasgow of papers for cases which are to proceed to trial there; and a 
permanent arrangement in Glasgow for the reception of papers and the oversight of the work which 
is to be allocated between different courts there. It is also reasonably clear that Lord Bonomy's 
proposals to make trial diets more certain is likely to lead to a greater variation in the dates at which 
there is a change-over of judges in Glasgow. These considerations seem to support the view that 
there should be a modest increase in the number of clerks who are permanently based in Glasgow, 
for example, adding to the current clerk-manager two clerks who between them would oversee the 
administration of courts in Glasgow, and be available to sit as clerks during the trials in two of the 
courtrooms. To that extent I would accept that there is a case for departing from a universality of 
the "judge-clerk relationship".  

I am generally in favour of recommendation 15. However, I would not favour compelling judges to 
sit on criminal business in anyone location for longer than four weeks. In the light of the 
implementation of Lord Bonomy's recommendations it will be necessary to review the extent to 
which there is a deficiency in the number of permanent judges. 

I support the increase in the sentencing limits in the sheriff court which is proposed in 
recommendation 16, subject to the observation that there is much to be said for the identification of 
senior sheriffs who should be regarded as particularly qualified to sit in the more serious cases. 
The identification of such sheriffs should be a matter for the Sheriffs Principal. 

In regard to recommendation 18(a), it should be noted that it is already proposed that by means of 
an amending Act of Adjournal the court would be empowered, in connection with cases which have 
been adjourned for sentence (or where sentence has been deferred) to alter the location of a 
hearing so as to avoid delay due to the judge not being in the originally intended location. The 
accused would not require to be present for this purpose. However, there would be safeguards in 
order to ensure that adequate advance notice of the change of 

location was given to the interested persons. Recommendation 18(b) appears to have been 
superseded by section 67 of the Criminal Justice (Scotland) Act 2003 which amended section 201 
of the 1995 Act. 

I am in favour of the principle of recommendation 19. As regards recommendation 21(c), I am not 
persuaded that there is a case for altering the well-established hours of the court day. In particular 
what is proposed seems to me to run the risk of imposing an undue burden on witnesses and 
jurors. As regards recommendation 23(a) I do not consider that this proposal is necessary.  

Reference should be made to the opinion of the Appeal Court in Hampson v H.M. Advocate 2003 
S.C.C.R. 13. 

The Rt Hon The Lord Cullen of Whitekirk 
The Lord Justice General 
8 April 2003 
 

CORRESPONDENCE FROM THE LORD JUSTICE GENERAL, THE RIGHT HONOURABLE 
LORD CULLEN OF WHITEKIRK, TO THE MINISTER FOR JUSTICE 

 
I have been considering the above Bill with some of my colleagues and I thought that it might be 
helpful if I drew your attention to a number of issues which have occurred to us. 

 
 
Time limits 
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In "Improving Practice: the 2002 review of the practices and procedure of the High Court of 
Justiciary", Lord Bonomy suggest that the time limit for a preliminary hearing in non-custody cases 
should be 9 months (paragraph 9.14 and recommendation 11(b). The proposed introduction of the 
9-month rule was linked to the relaxation of the 110-day rule (paragraph 9.8 and recommendation 
11 (a)). 

Section 9(1) (a) of the Bill sets an 1 I-month time limit for a preliminary hearing and the policy 
reasons for this are set out in paragraph 53 of the Policy Memorandum which relates to the Bill. 
Section 9(1)(b) of the Bill requires the court to fix a trial diet to fall within 12 months of the first 
appearance of the accused on petition. 

There is a concern that the one-month period between the preliminary hearing in a case and the 
latest date for a trial diet might prove to be too short in many cases. The risk would be that 
extensions to the 12-month time limit might therefore besought on a frequent basis. Lord Bonomy's 
original suggestion of a 3-month period between the preliminary hearing and the trial diet might 
have reduced that risk. 

According to the Policy Memorandum, the reason for the 1 I -month period being selected was that 
a time limit of9 months would be unduly onerous for the Crown. In circumstances in which there 
appear to be practical arguments for either suggestion I wonder whether any consideration has 
been given to making the time limit subject to variation by secondary legislation, perhaps even by 
the High Court of Justiciary by Act of Adjournal. 

Preliminary hearings 
 
I wonder whether any consideration has been given to allowing the court to issue a notice of any 
issues that the court considers capable of being disposed of before the trial diet. The issuing of 
such a notice might act as a further incentive for parties to seek to narrow the issues between 
them. As presently drafted, the Bill enables either party to raise matters which they consider might 
be resolved with advantage before the trial but there is no equivalent power for the court to initiate 
discussion of such matters prior to the preliminary hearing. It is thought that the ability to issue such 
a notice might be a useful tool enabling the court to take the initiative in managing particular cases, 
for instance, those which appear to raise particularly complex issues. I appreciate that this 
suggestion would require to be worked through in detail and wonder whether this is perhaps 
another area in relation to which more detailed provision might be made by Act of Adjournal. 

Similarly, the view has been expressed that the court should have the power to initiate discussions 
with the parties as to whether a preliminary hearing is required in a straightforward case which 
appears to meet the criteria set out in new section 72B(8). 

There is a feeling that the legislation should spell out as clearly as possible, what can and should 
be dealt with at preliminary hearings and the duty on all parties (including tl1e court) to prepare fully 
for such hearings. The concern is that unless the duties of the parties are set out sufficiently 
clearly, too many unnecessary preliminary hearings may take place which could place additional 
burdens on judges, the Crown and other defence lawyers. 

New section 72A(2) and (5) indicate that the test which is to be applied by the court in setting a 
date for the trial diet is whether the case "would be likely to be ready to proceed to trial". There is a 
concern that the meaning of this test could be clearer. This may be an area in which the 
responsibility of the parties to prepare for the trial diet could usefully be emphasised. 

Responsibility for trial diets proceeding 
 
There is some uncertainty over whether the Bill is intended to transfer, from the Crown to the court, 
the ultimate responsibility for when cases proceed to trial. The position at present is that the Crown, 
as master of the instance, can decide not to call a case for trial. This has led to the view being held 
by some judges that if the Crown seeks or does not oppose an adjournment, the court has no 
alternative but to grant one -subject, of course, to the court's right to decline to extend the 110-day 
or 12-month limits. 
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Preliminary matters 
 
New section 79(2)(b)(iv) includes "an objection by a party to the admissibility of any evidence if it is 
an objection of which the party could reasonably be expected to give notice", within the definition of 
"preliminary matters". There is an apprehension that this section would permit a responsible 
defence counsel to keep an objection to the line of evidence "up his or her sleeve", even although 
raising the objection during the trial will result in the holding of a "trial within a trial". The argument 
might be that, as it was in the accused's interests to keep quiet about the objection for as long as 
possible, how could the accused "reasonably be expected to give notice of it" before the 
preliminary hearing? 

For that reason there is perhaps an argument for placing an unequivocal duty on both the Crown 
and the defence to raise at a preliminary hearing any evidential, legal or procedural issues that may 
arise during the trial diet and which the court might wish to dispose of prior to the jury being 
empanelled. In other words, the issues to be raised should include not just those that could be 
disposed of at a preliminary hearing. They should also include issues that might be deferred to be 
dealt with by the trial judge before the trial gets underway.  

More generally, I would like to take this opportunity to welcome the current Bill in as far as it 
represents an opportunity for the legislature to improve the efficiency of the courts and the 
operation of the criminal justice system. 

I am sending a copy of this letter to tile Convener of the Justice 1 Committee of the Scottish 
Parliament. 

The Rt Hon The Lord Cullen of Whitekirk 
The Lord Justice General 
4 December 2003 
 

SUBMISSION FROM THE PUBLIC DEFENCE SOLICITORS’ OFFICE 

The Public Defence Solicitors’ Office (PDSO) commenced operation on 1 October 1998 and 
provides criminal defence services to accused persons on the basis of legal aid.  The PDSO 
currently employs six fully qualified solicitors and has two offices in Edinburgh.  Two more offices 
are due to open in Glasgow and Inverness respectively. 

We fully support any moves to improve the administration of the justice system in Scotland.  In 
response to the Committee News Release dated 9 October 2003, we would make the following 
comments in relation to a number of specific points in the Bill: - 

Firstly, we would welcome the introduction of the mandatory preliminary hearing at the High Court, 
particularly as it should improve communication with the Crown.  At present it is extremely common 
that the Crown will attempt to introduce important evidence only a day or two before the date of the 
trial, which we consider to be unacceptable.  This could be avoided however if there was a 
provision to ensure that any Crown evidence is lodged on or before the date of the preliminary 
hearing, except in exceptional circumstances only. 

From a practical point of view, we would also welcome the proposal to fix a specific date for a trial 
diet.  At the moment, the uncertainty as to when a case will call for trial at the High Court can cause 
disruption with our other Court business. 

On the other hand, we are concerned about the proposal to extend the 80 and 110 day time limits.  
If it is to be introduced, then the proposed extension should only be used in exceptional 
circumstances or when extremely complicated evidence is involved.  Any extension introduced 
should be viewed by the Crown to be a time limit and not a target. 

 We have even graver concerns about the proposed provisions regarding trials in absence of the 
accused and wonder whether it would ever be in the interests of justice for this to happen, other 
than the circumstances provided for in the existing legislation.  Under the existing legislation, a trial 
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can only be held in the absence of the accused if the accused is deemed to be insane or is 
disruptive in Court.  Whilst we have no difficulty with the existing legislation, the inevitable 
consequence of the proposed legislation is that there will be a greater number of miscarriages of 
justice in Scotland.  It will also increase the number of appeals against conviction.  The proposed 
legislation raises a number of human rights issues, such as the right to a fair trial.  Parliament will 
no doubt be mindful of the terms of Article 6 of the European Convention of Human Rights, which 
enshrines the right to a fair and public hearing.  The proposed legislation does not sit comfortably 
with the Article 6 to say the least.  Furthermore, it would be next to impossible to properly represent 
an accused without him or her being there to give instructions as the evidence unfolds. 

Gordon Stewart 
Public Defence Solicitors’ Office 
1 December 2003 
 

FURTHER SUBMISSION FROM SAFEGUARDING COMMUNITES – REDUCING OFFENDING 

SACRO argues that remote monitoring should be a condition of a Bail Order that also includes a 
condition that the bailee be subject to bail supervision rather, than a stand-alone measure. Tagging 
should not be seen as an alternative to Bail Supervision but rather as a potential way to enhance it.  

The Scottish Executive Bill Team have said they will consider this and that possibly the expected 
pilots could be one for tagging with Bail Supervision (presumably in an area with a well established 
Bail Supervision Scheme) and one without it. 

If electronic monitoring and bail supervision were to be used in conjunction across Scotland then 
there would need to be increased provision for Bail Supervision. There has been welcome recent 
expansion of the provision of Bail schemes but still:  

• 10 courts do not have Bail Supervision  
• Ayrshire only has Bail Supervision for solemn cases 
• [Bail information schemes are available to all the busiest courts but not available to any 

courts in Ayrshire (except on an informal basis), Dumfries and Galloway and the Western 
Isles and do not extend to every court in Edinburgh/Lothian/Borders (i.e. not to Linlithgow 
or the Borders’ courts), Lanarkshire Grouping (i.e. not to Lanark and Airdrie Sheriff Courts 
and there are no plans to provide this to these courts) or Tay Partnership where there is 
not yet a Bail information scheme for Perth Sheriff Court.]  

 
Clearly there should be the same access by an accused to bail schemes, no matter which court 
deals with the case. Currently there is wide disparity in provision and practice.  

SACRO provides Bail Assessment, Supervision and Accommodation and in one area Curfew, in 
the following places 

 
Service Location:  Edinburgh, Glasgow, Kilmarnock and Motherwell 
 
Local Authorities served: City of Edinburgh, City of Glasgow, North Ayrshire, South 

Ayrshire, East Ayrshire, North Lanarkshire and South Lanarkshire 
 

Aims 
 To provide bail services for people living in the above areas 

 To restrict custodial remands to the minimum 

 To contribute to community safety by constructively addressing the risk of potential 
offending by people on bail 

 To access emergency accommodation for accused persons who, through their inability 
to return to their previous accommodation, would otherwise be denied bail. 
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Objectives 
 To work in partnership with the Social Work Team at the Sheriff Court by providing a 

responsive duty system for referrals of potential bail placements 

 To make decisions regarding placements within agreed timescales 

 To identify and reserve accommodation placements with accommodation providers with 
whom SACRO has working contracts 

 To monitor the bailee’s adherence to the conditions of supervised bail and their 
residence at an approved address 

 To support the bailee by means of focused session work and/or referral to existing 
agencies, in order to reduce the likelihood of further court appearances 

 To report to the Court concerning the bailee’s adherence to the conditions of bail 
supervision and their uptake of support by means of a bail supervision completion 
report and, where required, progress reports. 

Edinburgh 
 
As of the end of September 2003, Edinburgh was dealing with 24 cases. This service provides 
support, supervision and accommodation to prevent unnecessary remands to custody. The 
service is run in partnership with social workers based in Edinburgh Court who make referrals to 
SACRO. Contact with clients is three times per week, as they tend to be high tariff and high-risk 
cases with significant support needs. The service is very successful, with the majority of clients 
receiving a probation order rather than custody when the case is heard. Working with offenders 
while on bail demonstrates to the courts the potential for continuing such work rather than 
disposing of the case with a custodial sentence. It also enables clients to work on their offending at 
a much earlier stage. 

Ayrshire 
 
This service was dealing with 11 cases at Sept 2003. The service only works with solemn and not 
summary cases, which means that clients can be on bail supervision for up to a year. Compliance 
rates are high and the likelihood of a client receiving a community disposal when the case is heard 
is increased. 

Of the first 18 referrals received after the service commenced in Aug 2003, the following progress 
was made in the first month: 

• 6 live cases  
• 2 suspended (clients in jail for other matters) 
• 2 imprisoned 
• 1 bail conditions lifted 
• 1 failed to attend court - warrant issued 
• 2 breached bail - warrants issued 
• 1 deserted by PF 
• 3 reduced charges to Summary Procedure. 

 
Alcohol and anger management issues can be addressed if required as well as previously 
unknown drug issues. 

Court appearances are more likely to be kept by clients, thereby saving court time. 

There is very little feedback from the courts and a solution is currently being sought to address this. 
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Clients who have been convicted received reduced sentences. 

The service could be extended to include Summary Cases, but funding at present does not allow 
this.  

North and South Lanarkshire 
 
This service was dealing with 5 clients at Sept 2003. The service commenced in April 2002 and 
can cater for a maximum of 10 clients. Up to August 2003 this service had received referrals for a 
total of 25 clients and had a very good success rate in terms of compliance and avoiding the use of 
custody.  

The following figures provide an indication of outcomes with this group. 
• 1 custodial sentence at end of Bail Supervision 
• 5 found not guilty at end of Bail Supervision 
• 22 weeks is the average length of Bail Supervision 
• 6 clients obtained full-time work whilst on Bail Supervision 
• 5 clients obtained their own tenancies whilst on Bail Supervision 
• 4 clients joined numeracy/literacy classes or further education whilst on Bail Supervision 
• 6 clients breached Bail Supervision (all for non-attendance). 

Glasgow 
 
This service deals with clients on curfew orders and works with young people who have committed 
crimes and offences ranging from quite minor to more serious. As of the end of Sept 2003 the 
service had 3 clients. Referrals come from the Bail Curfew Team, which is part of the Social Work 
Team at the Sheriff Court.  

The service requires workers to monitor the young people and ensure that they are complying with 
the conditions of the order. As clients can be spread throughout the city and resources are limited, 
the number of cases that can be taken on at any one time is restricted. The service is being 
reviewed, but there is potential to expand it and take on more cases if resource issues can be 
addressed.  

Between 1 April 2002 and 31 March 2003 the service received 16 referrals. 
Outcomes for this group: 
 

• 9 non compliance of curfew order 
• 1 returned to prison 
• 6 curfew orders removed successfully. 
 

Between 1 April 2003 and 31 August 2003 the service received 8 referrals 
Outcomes for this group: 
 

• 3 non compliance of curfew order 
• 2 curfew orders removed successfully 
• 3 cases ongoing. 
 

BETWEEN 1 APRIL 2002 AND 31 MARCH 2003 SACRO HANDLED THE 
FOLLOWING NUMBER OF BAIL SERVICE CASES: 

 Referrals Cases Concluded 

Edinburgh 116 82 

Kilmarnock 10 1 
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Glasgow 16 14 

Motherwell 16 10 

In 2001/2002 SACRO received: 

• 118 referrals and provided supervised bail services to 108 offenders 

• 82% of these completed successfully (i.e. they did not offend while on bail and 
attended for trial) 

• Of the known court outcomes only 11% received a custodial sentence 
following their court appearance at the end of their bail placement. 

SACRO’s BAIL SERVICE CASELOAD - SEPTEMBER 2003 
 
Edinburgh 24 
Kilmarnock 11 

Motherwell  5 
Glasgow 3  
 
SACRO schemes are funded to provide Bail Supervision, within each area as follows: Ayrshire 
Partnership c£51,000 per annum, Edinburgh and Midlothian c£125,000 per annum and Lanarkshire 
Grouping c£36,000 per annum.  

Bail Supervision Service 

The number of people placed on remand increased by 27% from 2002/02 to 2003/02. The majority 
of these prisoners will not go on to receive a custodial sentence following their period on remand 
and are not a danger to the public. 

There is therefore the potential to make real savings in the prison budget and a substantial 
reduction in the prison population. This would require not only additional capacity and expansion in 
bail supervision schemes, but also that Sheriffs use them for those whom they would otherwise 
remand in custody and not for those people they might previously have used ordinary bail.   

SACRO have suggested that expanding the number of Bail Supervision places across Scotland 
and reducing the numbers placed on remand could achieve the following reductions in costs. 

• Total SPS Remand Receptions per annum   18,726 
 

• Reduce numbers by 50%       9363 
 

• Saving to SPS       £ 18.4 million 
 

• Cost Of Bail Supervision     £10.3 million 
 
OVERALL REDUCTION IN COSTS                     £8.1 million * 
 
 
OR 
 
Reduce remand receptions by 10% in first instance    £1,873 
 
Savings to SPS          £3.7m 
 
Cost of Bail Supervision Placements for 1,873             £2.1m 
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Overall Saving          £1.6m.* 
 
 
*This comes from different budgets and would require a redistribution of resources from the SPS to 
community services but SPS would make real savings immediately through redeploying 
refurbished remand wings. 
 
SACRO 
7 January 2004 
 

INFORMATION FROM THE SCOTTISH PARLIAMENT INFORMATION CENTRE  
 

HIGH COURT TIME LIMITS 
 
All cases – current time limits 
        trial to start within 12 months 

of accused’s first appearance 
on petition 

         ▼  
12 months 

          29 days 
          ▲ 
         indictment to be 

served at least 29 
days in advance of 

the trial 
 
All cases – proposed time limits 
        trial to start within 12 months 

of accused’s first appearance 
on petition 

         ▼  
12 months 

11months   
   ▲     29 days   
   ▲     ▲   
 preliminary hearing to start within 11 

months of accused’s first appearance 
on petition 

 indictment to be served at 
least 29 days in advance of 

the preliminary hearing 

 

 
 
Custody cases – current time limits 
       trial to start within 110 

days of full committal 
   

        ▼     
110 days    

80 days       
   ▲           
 indictment to be served within 

80 days of full committal 
        

 
Custody cases – proposed time limits 
          trial to start within 140 

days of full committal 
           ▼  

140 days 
110 days    
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80 days  ▲     
   ▲      ▲     
 indictment to be served within 

80 days of full committal 
 preliminary hearing to start 

within 110 days of full committal 
  

 
Note: The requirement that the indictment is served at least 29 days in advance of the trial (current 
time limits) or preliminary hearing (proposed time limits) also applies in relation to custody cases.  
Thus, if the trial/preliminary hearing is to be held earlier than required by the 110-day time limit this 
will have a knock-on effect for the date by which the indictment must be served 

 
Frazer McCallum 
Team Leader 
Research Services 
Scottish Parliament Information Centre 
26 November 2003 

 

SUBMISSION FROM THE SCOTTISH PRISON SERVICE 

Thank you for your letter of 10 October, inviting me to submit written evidence on the general 
principles of the Criminal Procedure (Amendment) (Scotland) Bill. 

The provisions in the Bill that appear to be of direct relevance to the Scottish Prison Service are 
those in Parts 1 and 2 in relation to the conduct of proceedings in the High Court and to time limits 
in solemn proceedings generally.  We welcome the proposals in Part 1 on the basis that these 
should reduce the uncertainties that can at present exist regarding court proceedings, and in 
particular regarding the need to produce the accused in court from prison.  The introduction of 
greater certainty in this area should reduce the number of occasions on which we are required to 
produce prisoners in court at short notice, or to take prisoners to court only to find that their cases 
are not called; thus reducing the disruption to the prison regime and to individual prisoners that can 
result.  Taken together with the recently announced contracting-out of prisoner escort duties, the 
proposals should help prison staff to concentrate on their core duties of delivering prisoner care, 
rehabilitation and security.   

The proposals in Part 2 of the Bill to modernise the time limits for the conduct of trials under solemn 
procedure may increase prisoner numbers through prisoners having to spend longer in custody 
before their trial.  However, we believe that any such increase will be marginal and so would not 
have a significant impact either on prison overcrowding or our costs.  Our detailed assessment is 
contained in my letter of 24 October to the Clerk of the Parliament’s Finance Committee, a copy of 
which is attached for the Committee’s information.  

Tony Cameron 

Chief Executive 

Scottish Prison Service 

27 November 2003  

 
SUBMISSION FROM SCOTTISH WOMEN’S AID 

Thank you for inviting Scottish Women’s Aid (SWA) to give our views on the Criminal Procedure 
(Amendment) (Scotland) Bill. As you know SWA are very interested on behalf of the network of 40 
groups affiliated to us throughout Scotland in any changes to current legislation that are likely to 
impact on women, children and young people experiencing domestic abuse.  Ordinarily SWA would 
give a full and comprehensive response however, I must apologise that due to staff shortages our 
response will be limited at this stage. We would nonetheless, be interested in giving more 
comprehensive evidence at a later stage.  
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Scottish Women’s Aid (SWA) welcomes the aim of the bill particularly in relation to the avoidance 
of delays in cases coming to court. Women, children and young people experiencing domestic 
abuse are particularly vulnerable when delays in court proceedings occur and would benefit greatly 
if trials were able to go ahead without delays. In our experience men who use violence in this way 
are able to use these delays as a tactic to intimidate any witnesses and cause anxiety so that often 
women and children find they cannot go through with giving evidence. We therefore welcome 
changes that will help witnesses to gain confidence in the current legal system rather than leave 
them feeling even more vulnerable and anxious.  

Having considered the response from Rape Crisis Scotland, SWA support the same views. In brief 
they are: 

• We support the fixing of a trial date as opposed to a sittings system. 
 

• We would like to see trials involving children or other vulnerable witnesses being given an 
early trial date particularly those involving domestic abuse and sexual offences. 

 
Heather Coady 
National Children’s Rights 
On behalf of Scottish Women’s Aid 
2 December 2003 
 

FURTHER SUBMISSION FROM SCOTTISH WOMEN’S AID 
 
Thank you for asking SWA to give evidence to the committee.  The following points are made: 

Part 1 – Preliminary Hearings:   

Positive Points:  
Good that the hearing can proceed in the absence of the accused 

Negatives: 
The crown providing a provisional list of witnesses and copies of significant documents early on in 
the defence may risk the intimidation of witnesses and raise protection issues.  Also could this 
compromise the crown case by allowing the defence the opportunity to prepare a defence by 
‘ambush’ using crown evidence. 

• Problems of the defence identifying the whereabouts of vulnerable witnesses – which we 
don’t want to happen 

• Will require early production of the practice notes referred to in page 16 of the White Paper 
by the Crown Office and PF scheme 

• Possibility that problems being met by Fiscals in Sheriff & Jury cases in the Sheriff court 
could be replicated in the High Court – have these been examined and identified? 

• Judge has to actively “manage” case at preliminary hearing – lot of pressure on the Judge 
– training issue as well as time and resource one.  Need to be made fully aware of their 
responsibilities and the need for them to act proactively.  Also require a consistent 
response from judges or process will fall into chaos. 

• Increase in costs for solicitors and counsel to attend these new preliminary hearings on 
behalf of the accused – will impact on the cost of criminal legal aid. 

• Defence and prosecution will have to concentrate on getting their cases prepared early in 
proceedings.  Any problems currently being experienced by Crown or defence which could 
exacerbate problems likely to be caused by increased pressure? 

• Do any other procedures and/or practices need to be reformed to facilitate these new 
preliminary hearings?  

• Resource issue for the Crown – IT, Personnel, Time – funding will it be increased? 
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Part 2 - Solemn Proceedings Generally 

Section 9 Positives: 
   
Time limits:  that failure to meet 80 or 110 or 140 day rule not met, accused is now entitled to bail 
as opposed to being Liberated for all time. 

Section 11 Positives 
Trial in absence of the Accused: will reduce potential for disruptive behaviour of accused to 
interrupt trial 

Negatives 
• Can the Crown Office adhere to these new limits with current resources 
• Will the changes proposed in the Bill make meeting the limits more difficult or ease 

burden? 
• What are the current problems re meeting 80.110.120 day rules – will the Bill exacerbate 

these or ameliorate them 
• Court must be careful on the issue of bail, dealing with violent or repeat accused – could 

be dangerous to give bail. 
• Judges will have to ensure cases managed and both sides prepared suitably 

 
Section 12  Reluctant Witnesses 

Negatives 
• While this may be of use in cases involving organised crime, money laundering and drug 

related crimes, will it be used to compel a women or child in rape or domestic abuse 
cases?  They could be jailed or released on bail to ensure they give evidence! 

 
There is nothing in the Bill that will give us reassurance in this matter and the Bill does not specify 
which crimes will be covered or exempted.  Please see our comments in initial response dated 
17/4/03 

Part 3 – Bail 

Section 14  - This must be closely monitored  so that judges do not give bail to dangerous or repeat 
offenders. 

• Bail conditions must be strictly enforced or set out 
• What is wrong with demanding the accused is in court 45 minutes before witnesses? 

 
Part 4  -  Miscellaneous 

Section 17 – Sentence following guilty plea (Judge has discretion to discount sentence 
 
Problems 
 

• Discretion of the Judge must take seriousness of the offence into account, so that early 
guilty plea does not always merit a discounted sentence – can’t encourage climate where 
the accused  could receive lower sentence than he would have received had the Judge 
heard all the evidence 

 
• Sentencing guidelines needed from the Appeal Court on the matter 

 
Section 18 – Increase in the extended sentence for sheriffs  
 
Positive:  
Good that Sheriffs will have maximum extended sentencing capacity Increased from 3 – 5 years for 
certain sexual and violent offenders 
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Negatives and Queries 

• Will this cover cases involving domestic abuse in Sheriff Court cases, if not, why not? 
 

SUBMISSION FROM THE SHERIFFS’ ASSOCIATION 

Thank you for your letter of 10 October 2003 and for your invitation to submit written evidence 
in relation to the above Bill. 

The Council of the Sheriffs' Association commented on the original "Improving Practice" Paper by 
Lord Bonomy and we also considered the terms of the White Paper "Modernising Justice in 
Scotland" which followed it.  Since then we have had a useful meeting with the Bill Team and 
exchanged views with them. 

Your letter of 10 October indicates that the written evidence should relate to the general principles 
of the Bill and, in that connection we refer to our original response to Lord Bonomy's Paper.  
Essentially our position was, and remains one of support and agreement with the aims and 
objectives of this legislation, particularly where it relates to the procedural changes to solemn 
procedure.  Accordingly, in this submission we restrict ourselves to practical observations in the 
hope that consideration of these matters by Justice 1 Committee may assist the administration of 
the Sheriff Court Solemn caseload, which is, you will understand our main concern. 

There are perhaps three separate areas where we would make comment. 

Trials in Absence 

This matter is dealt with at section 11 of the Bill and it is a relatively straightforward section that 
applies to both Sheriff and High Court solemn trials, substantially amending the existing section 92 
of the Criminal Procedure (Scotland) Act 1995.  Section 92 presently allows for the removal of an 
accused person from Court during his trial only in the case where he misconducts himself and only 
for as long as his conduct makes that necessary.  That is a useful section and although rarely used 
its existence is important as a curb and a disincentive to accused persons to misbehave in the 
course of trial. 

What is envisaged by the new provision is very different and is drafted so widely as to allow for an 
entire trial to take place in the absence of an accused simply on the basis that he has failed to 
appear after due citation and that it is in the interests of justice to proceed with the trial and with the 
sentencing process in his absence. 

This is not a matter upon which we have had a real opportunity to comment at an earlier stage 
since the matter was dealt with only peripherally in Lord Bonomy's Report (a nine line paragraph at 
11.20) and in the White Paper was referred to at paragraph 133 in such a way as to give some 
confidence that the strong reservations expressed during consultation would result in further 
consideration.  Accordingly, we have never stated a view on this matter in relation to jury trials 
although we have no difficulty with the existing law in relation to summary cases.  It does appear to 
us however that trial in absence in a jury case is an entirely different and more serious matter and 
we have very clear reservations about the whole issue, particularly in the situation envisaged in the 
Bill where the whole trial could take place in the absence of the accused.  We consider that that 
would effectively be a waste of time in many cases since it appears to us inevitable that in those 
cases where a trial so proceeds and where a conviction follows, the convicted person will 
eventually be arrested following upon conviction and will then be in a position to appeal on the 
basis that he has not had his defence heard by the Jury.  We consider that in the normal situation 
the Appeal Court would find such submissions to be irresistible and would order a re-trial thus 
obliging all of the witnesses to give their evidence again at a time where their memory of the events 
may well have diminished.  The better course would surely have been the pursuit of arrest warrants 
followed by a remand in custody for trial. 

The only circumstance in which we consider that a trial in absence would have relevance is where 
an accused absconds at a point after he had given his own evidence but before the Jury return 
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their verdict, and in these very rare circumstances we can see some benefit in having a provision 
which would avoid a re-run of the whole trial. 

For the avoidance of doubt we should also say that we are opposed to the holding of what may be 
termed "show trials" where the accused person has left the jurisdiction of the Court and has no 
intention of ever returning voluntarily.  Such trials are meaningless and are, in any event, now 
actively disapproved of in recent European Court decisions. 

Finally, the existence of this a provision would, in our view, lead in some cases to the possibility of 
active misuse of the system by accused persons to achieve tactical advantage. Having had the 
benefit of legal advice on the issue, they may wilfully absent themselves from trial in the belief that 
the trial will continue in absence and thus use the provision for their own purposes. 

It is also extremely difficult to see how the court could “dispose of” the case, i.e. sentence, in the 
absence of the accused. There are a number of statutory restrictions on sentences of 
imprisonment, particularly in the case of young persons and person who have not been sentenced 
to imprisonment before. The sentencing of mentally ill offenders requires special attention.  

Accordingly, while we have not had the fullest opportunity to consider all of the implications of trial 
in absence in solemn business we take the view that the very few occasions where we see benefit 
in a small part of a case being dealt with in the absence of the accused far outweigh the 
disadvantages which this provision will produce. 

Bail Issues 

We welcome the provisions of Part III of the Bill effectively extending electronic monitoring into the 
area of conditional bail.  The observation which follows is something which we mentioned to the Bill 
Team in greater detail and it will therefore doubtless be brought to your attention at Committee.  
There are existing provisions of the Criminal Procedure (Scotland) Act which set time limits in 
relation to disposal by the Sheriff of a Bail Application (1995 Act, section 23), and similarly strict 
provisions apply to the timing of Bail Review Applications (section 30 of the 1995 Act).  The 
provisions of sections 14 and 15 of the Bill will, we think, require to be altered to take cognisance of 
those provisions either by amendment or by exception. 

Preliminary Hearings and other Procedural alterations 

We deal in this section with the main provisions of the Bill and of course these were the matters 
that were recommended by Lord Bonomy and adopted by the Executive.  As indicated above we 
are in full support of these provisions and you will recall that the only area in which the Association 
originally disagreed with Lord Bonomy was, as explained in our submission at the time, our desire 
to keep as close by as possible to our current first diet procedure and specifically to avoid the parts 
of the proposed High Court Preliminary Diet Procedure which involved fixing the date for the trial 
and for the citation of witnesses. 

We note that the Bill achieves that objective and we are of the view that our current First Diet 
procedure is flexible enough to deal with some of the matters which the proposed amendments 
allow the High Court to deal with at its Preliminary Diet.  To that extent we are content to adopt a 
position of not making any detailed comment on the proposed changes to High Court procedure 
but, of course, certain of the provisions of the Bill are common to both Courts and it is perhaps 
proper that we specifically mention those.  Largely they are the various sections of parts II, III and 
IV of the Bill and we have already dealt with section 11 (trial in absence) and sections 14 and 15 
(bail).  So far as the remaining sections are concerned we have no difficulty whatsoever with the 
new proposed provisions and indeed support them. 

We have one observation to make in relation to section 17 and again this is a matter which we 
raised with the Bill Team.  It does appear to us that the alteration to section 196 of the 1995 Act 
was made before the High Court produced its Opinion in the case of Du plooy -v- HMA, 3 October 
2003.  That case deals exhaustively with the issue of “sentence-discount” discount and the 
proposed amendment is perhaps unnecessary and possibly confusing.  It may be thought that the 
new case regulates the position very fully. 
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Sections 4 and 5 of the Bill are sections which ex facie relate to the High Court only, but this is a 
situation in which we think that there would be advantage in having those sections extended to deal 
with proceedings at the First or other Preliminary Diets in the Sheriff Court also.  The present 
sections 288C, 288D and 288E of the 1995 Act (which would be amended by Bill sections 4 and 5), 
are sections which currently relates only to proceedings at the trial diet.  It would be extremely 
worthwhile to give the Sheriff Court the same procedure as the High Court in those cases of sexual 
offending in which the Court decides that an unrepresented accused should compulsorily have a 
solicitor appointed to deal with the case.  The existing provisions mean that an accused person is 
not able to cross-examine the victim of his alleged crime at trial and there would be advantage in 
extending that position to the preliminary procedures in case any of those preliminary procedures 
involving the taking of evidence from witnesses.  It would be as important to avoid the possibility of 
such an accused being able to indulge in cross-examination of witnesses at any pre-trial 
procedures as it would be at trial.  It seems to us that the extension of those sections to Sheriff 
Court procedure would not be difficult in logistic terms, nor would it upset the underlying principles 
of Part I of the Bill. Similarly, the provisions introduced by section 5 could, with adaptations, be 
extended to sheriff court procedure. 

There is one issue of drafting which we consider should be brought to your attention since we 
anticipate some difficulty in interpretation if the matter remains in its present form.  In the Bonomy 
Report (paras 8.15/8.20) the author deals in some detail with the particular issue of admissibility 
which has long been a difficulty in both High Court and Sheriff Court trials.  The issue is the 
lengthy, cumbersome and inconvenient "trial within a trial" situation and Lord Bonomy clearly 
indicates that those issues of admissibility should be dealt with at a preliminary diet.  We 
respectfully agree with that entirely and have already said so in our submissions.  Lord Bonomy 
suggests (at 8.18) an addition to the list of issues to be dealt with at preliminary diet and you have 
taken account of that in the Bill.  Our concern is simply this:  that the present law on this matter is 
contained within the Judgment in the case of Thomson -v- Crowe, 2000 JC 173 and accordingly 
any legislation which is passed must deal very fully with the decision of the Court in that case.  In 
particular it may be necessary to consider giving the Court specific authority at a preliminary stage 
to deal with matters such as admissibility by hearing evidence, if necessary, since the whole basis 
of the Thomson -v- Crowe decision was that where there were disputed issues of fact the Court 
should hear evidence in that area before making the admissibility ruling.  This is vital since the 
main reason for having that new provision added to section 79 was Lord Bonomy's desire to 
prevent the interruption of trials and the consequent inconvenience to witnesses and jurors which is 
currently occasioned by the necessity, in terms of Thomson -v- Crowe, to hold a trial within a trial in 
the course of the trial itself. 

Finally we have one very significant matter which we feel must be drawn to your attention and 
which relates to implementation rather than content.  It is our understanding that when Sheriffs 
Principal have agreed that the Sheriff Courts are able to accept the increased workload which 
would be brought to them by the implementation of section 13(1) of the 1997 Act, that section will 
be immediately brought into effect.  From that point on, prosecutors will indict in the Sheriff Court a 
significant number of cases which they may previously have indicted in the High Court prior to the 
increased powers of sentencing.  We further understand that this will have the effect of reducing 
the existing High Court workload to a level where the High Court will be able to deal with its 
workload in the way envisaged by Lord Bonomy.  When that point is reached, and it may be many 
months after the implementation of section 13, the provisions of the then-amended 1995 Act which 
are inserted by this Bill, will then be brought into operation.  The effect of this timetable will be that 
for an extended period the Sheriff Court will have an increased workload at the top end of its range 
of criminal business and the additional cases will be precisely the type of business which has been 
causing the High Court such difficulty over the years.  During that period the Sheriff Court will not 
have the amended provisions of the 1995 Act to assist it in dealing with these matters and that will 
undoubtedly create both difficulty and anomaly.  To provide a simple example of this; the Sheriff 
would have a sentencing power up to five years' imprisonment but would not have along with it the 
extended sentence which is envisaged in section 18 of the Bill. 

Accordingly we recommend that immediately the Sheriff Courts powers are increased to allow 
sentencing up to five years' imprisonment the provisions of Parts II, III and IV of the Act should be 
brought into immediate effect in relation to Sheriff Court cases.  As indicated above this is not, in 
our view, an insignificant issue since the cases which will descend upon the solemn jurisdiction of 
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the Sheriff are serious and important matters which will require to be managed from the outset and 
not simply from a later point in time when the High Court receives its new case management 
provisions.  Some of these changes are in any event long overdue such as the ability of the Sheriff 
to extend the 110 day period in Sheriff Court cases and the provision for dealing with an increased 
range of preliminary issues at the First Diet, but they do become more pressing with the arrival of 
cases of considerably higher gravity and complexity. 

We trust that the above observations will be of some assistance to you and will be happy to assist 
further if required. 

Sheriff Richard J D Scott 
President 
The Sheriffs’ Association 
8 December 2003 
 

SUBMISSION FROM THE SOCIETY OF MESSENGERS-AT-ARMS AND SHERIFF OFFICERS 

Citation of Witnesses 

I note with interest that the potential use of Sheriff Officers to serve witnesses citations in Criminal 
Proceedings has been raised in your Committee in the Stage 1 consideration of the above Bill. This 
was an issue we raised with the Crown Office some 5 years ago and correspondence passed 
between our two organisations until January 2001. Matters went into abeyance at that time until the 
pilot postal citation scheme, then only recently implemented, had been evaluated. 

This matter was brought to the Society's attention again by an article in the Herald newspaper on 
12 November 2003, which indicated that the postal citation scheme had been evaluated as 
successful and would be rolled out nationwide. As a consequence, the Society wrote to the Crown 
Agent on the basis of the agreement in January 2001 that the subject would be revisited once the 
postal scheme had been evaluated. 

I have attached for your information a copy of the Society's letter to the Crown Agent dated 2 
December 2003, together with the copy extract of the Society's responses to the Inquiry into the 
Crown Office and Procurator Fiscal Service. The Society's case for the use of Sheriff Officer's in 
the service of witness citations in Criminal Proceedings is set out in these documents. 

We were however disappointed to receive a response dated 6 January 2004 from the Crown Agent 
indicating that it did not appear worthwhile exploring alternative approaches at this time. A copy of 
that response is enclosed for your information. In view of the level of criticism levelled at the current 
citation system, whether justified or not, and the fact the issue of witness citations has been raised 
in your own Committee, we would have thought it appropriate to consider all possible alternatives. 

Part of the reason the use of Sheriff Officer’s is not explored is potentially a misunderstanding of 
the role of the Sheriff Officer. This is highlighted to some degree in the minutes from your own 
proceedings. In the Official Report of the Committee Meeting on 10 December 2003, Stewart 
Maxwell MSP posed the question at Column 311: "Do either of you have a view about the idea of 
using Sheriff Officers for, the work?" Chief Superintendent Shanks of the Association of Scottish 
Police Superintendents responded, "I do not have a specific view about using sheriff officers. They 
have some very specialist roles  ..." (my italics). 

That is correct. Citation is one of our specialised roles. I suspect that there is a misconception that 
our duties are in enforcement areas only which is simply not the case. Our members are daily 
involved in citation duties in the civil courts as well as citing witnesses for the Defence in Criminal 
Proceedings. As was noted in the documents enclosed, Citation in Criminal Proceedings was 
historically the duty of Sheriff Officers. There is accordingly no need for another agency as 
Scotland has a body of professionals with the relevant qualifications and experience to take on the 
duties of service of Criminal Witness Citations. 

At the risk of repeating myself, I would draw your attention to the penultimate paragraph in our 
Responses to the Inquiry into the Crown Office and Procurator Fiscal Service as follows: 
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"The society would respectfully suggest that the Committee considers a role for our members in the 
service of documents in criminal proceedings. It was a historical role of Officers of Court. Officers of 
Court retain a role on behalf of defence witnesses in criminal cases. These duties are equivalent to 
Officer of Court duties in civil court matters. Our members have invested in the latest technology, 
which allows the tracking of progress of citation as well as systems for tracing witnesses who have 
moved or absconded. Officers of court are highly qualified and are in a position to offer an efficient 
service to the PFS/CO. We would be happy to Co-operate in any pilot scheme or any process for 
establishing an appropriate level of fees for these services. " 

We have sought in the past details of the costs to the various agencies involved of the costs of 
prosecution witness citation to investigate a proposed level of fee to be charged by our members. 
That information has not been forthcoming. That apart, our previous efforts to explored the 
principles of this issue have net with no success. We would similarly ask your own Committee to 
further consider the use of Sheriff Officers in the service of Criminal Witness Citations. We would 
be happy to provide any further information that the Committee may require and would of course, 
be prepared to enter into discussions with any other relevant agencies to resolve any practical or 
financial issues that might arise. 

I have copied this letter to the other members of the Committee for their information and look 
forward to hearing from you in due course. 

Stuart Hunter 
President 
Society of Messengers-At-Arms and Sheriff Officers 
12 January 2004 
 
Dear Mr McFadyen 
 
Citation of Witnesses 

The Society was in correspondence with your predecessor, Mr Andrew Normand, concerning the 
possibility of Sheriff Officers becoming involved in the service of citations upon prosecution 
witnesses in criminal trials. That previous correspondence terminated in a letter from Mr Normand 
to the Society dated 11 January 2001 indicating that the use of Sheriff Officers would not be 
considered at that time due to the ongoing evaluation of the pilot schemes of postal citation. He did 
go on to indicate that this subject would be revisited once the postal citation scheme had been 
monitored and evaluated. 

I was accordingly interested to note an article in the Herald newspaper of 12 November indicating 
that the postal citation pilot schemes had been evaluated as successful and would accordingly be 
rolled out nationwide. In view of the completion of the pilot schemes, it would appear to be an 
appropriate time to again raise the issue of the use of Sheriff Officers to serve citations in criminal 
proceedings. 

I should make it clear that the Society does not take issue with the principles of postal citation, 
which appears to be the slant of the article referred to. On the contrary, we can see the logic in 
introducing a system of postal citation. Conversely there will always be a requirement for citations 
to be hand served where postal service has been unsuccessful. It is in the hand service of citations 
that we would see a role for officers of court. We consider that our Profession could provide a high 
quality of service to the authorities in this area as our members are experienced and well qualified 
to undertake work of this nature. 

We are confident that a competitive service package could be put together that would prove to be 
cost effective and beneficial to all parties concerned. I have enclosed for your information an 
extract from the Society's responses to the "Inquiry into the Crown Office And Procurator Fiscal 
Service", where the case for the use of officers of court in the field of citation is more fully set out. 
We would again respectfully draw attention to the fact that comment has been made that police 
officers were spending too much time on issues such as service of citations and reference was 
made in our paper to those comments in the annual report of the Chief Inspector for Constabulary 
published in 2000. While postal citation will remove some of the burden upon the police in this 
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regard, use of Sheriff Officers in the area of citation would release further time for what I suspect 
the police themselves would consider front line duties. 

I would accordingly ask if a meeting could be scheduled to discuss the potential for the use of 
officers of court in the areas mentioned. I appreciate that the evaluation of postal citation has only 
recently been completed, and that you may be coming anew to these issues. Accordingly, the 
objective any initial meeting would be to establish whether there was any common ground on which 
matters could progress. 

Finally, I have copied this letter to the Summary Justice Review Secretariat in view of the fact that 
the responses referred to were originally submitted to them. I look forward to hearing from you. 

Stuart Hunter 
President 
Society of Messengers-At-Arms and Sheriff Officers 
2 January 2004 
 
Extract from the Society Responses to the Inquiry into the Crown Office And Procurator 
Fiscal Service 

Any Other Comments -Citation and Countermanding of Witnesses. 
 
Our Society has contacted the Crown Office to suggest that the services of Sheriff Officers may be 
used in such areas as Criminal Witness citations. That contact is continuing. For the purposes of 
this paper, the background is as follows: 

Historically, the range of officers' duties included the apprehension of criminals and service of court 
writs in criminal cases. This was still an important role in the mid 19th century. Campbell's Law of 
Diligence published in 1862 devoted a chapter to the Officer's role in criminal matters and a further 
chapter on the requisite focus. In the same publication, the Table of fees had specific references to 
Apprehensions, citation of the accused, citation of witnesses, and citation of jurors. Effecting 
service in criminal matters appears to have been an important part of the officers' duties at that 
time. 

With the rise of professional police forces in the 19th century, the role of the Sheriff Officer in 
criminal matters on behalf of the Crown diminished and is now, in practice non-existent. Sheriff 
Officers do continue to serve witness citations on behalf of the Defence in criminal cases. 

The restriction on the role of Sheriff Officers was not as a result of legislation. Sheriff Officers 
retained their authority to serve warrants, citations, indictments, complaints, lists of witnesses etc, 
in criminal cases. For instance, The Criminal Procedure (Scotland) Act 1987, s24 makes clear 
reference to messengers-at-arms and sheriff officers having the authority to serve all citations etc. 
That position is continued in the current legislation. The Criminal Procedure (Scotland) Act, 1995, 
s307 states, inter alia that; "officer of law" includes (in relation to the service and execution of any 
warrant, citation, petition, indictment, complaint, list of witnesses, order, notice or other proceedings 
or document,) any macer, messenger-at-arms, sheriff officer or other person having authority to 
execute a warrant of the court. 

Legislation accordingly has a provision for the use of our members in criminal proceedings. In 
practice, this is not the case. 

Reference to difficulties with current citation practices were made in the annual report of the Chief 
Inspector for Constabulary published in 2000. It was commented that police officers were spending 
too much time on routine tasks such as serving citations, escorting prisoners and tracking down 
people who fail to pay fines. 

The Society is aware that the Scottish Executive have introduced a pilot scheme of postal citation 
in parts of the country as a step to addressing the problem. An evaluation was published on 8 
December 2000, the Crime and Criminal Justice Research Findings No. 49. The results of the 
evaluation at that time were inconclusive. It was, however, noted that low response rates to postal 
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citation inevitably increased the burden on process servers and police to deliver reissued citations 
promptly. Notwithstanding the success of a postal scheme, there will still be a need for hand 
delivery of documents in certain cases. 

From the comments above, the emphasis has been on saving the police service time in matters 
such as witness citations etc. The efficiency of the system of citation of witnesses does impact on 
the work of the PFS/CO. Proper citation of witnesses will allow the smooth process of trials and 
timeous countenuanding of witnesses would lead to less public dissatisfaction with unnecessary 
time taken in court. Releasing this time from the police, would allow greater time for liaison on 
enforcement and court proceeding issues for both the Police and the PFS/CO. 

The society would respectfully suggest that the Committee considers a role for our members in the 
service of documents in criminal proceedings. It was a historical role of Officers of Court. Officers of 
Court retain a role on behalf of defence witnesses in criminal cases. These duties are equivalent to 
Officer of Court duties in civil court matters. Our members have invested in the latest technology, 
which allows the tracking of progress of citation as well as systems for tracing witnesses who have 
moved or absconded. Officers of court are highly qualified and are in a position to offer an efficient 
service to the PFS/CO. We would be happy to co-operate in any pilot scheme or any process for 
establishing an appropriate level of fees for these services. 

Dear Mr Hunter 
 
CITATION OF WITNESSES 

Thank you for your letter of 8 December 2003 which I read with interest. 

Although a large number of witnesses are now successfully cited by post, the system national was 
only introduced in September 2003 and is still being fully rolled out. It will clearly take some time 
before the system can be evaluated on a national scale. 

There is also ongoing work with the police to improve the timing and service of witness citations 
that require to be served personally. 

Given the amount of work that is presently in hand on improvement current arrangements for 
citation of witnesses, I am not convinced that there would be value in exploring alternative 
approaches at this time. 

Norman McFadyen 
Crown Agent 
Crown Office and Procurator Fiscal Service 
6 January 2004 

 

SUBMISSION FROM THE SOCIETY OF WRITERS TO HER MAJESTY’S SIGNET 

This response is submitted on behalf of the Society of Writers To Her Majesty’s Signet. The 
response was drafted by a team lead by Vincent Belmonte W.S., Solicitor Advocate.  

The Society recognises and welcomes the aims of the Executive in the proposals contained in The 
Criminal Procedure (Scotland) Bill. 

In democratic civilised societies it must however be recognised that the Rule of Law involves the 
right to a fair trial, and the separation of powers in particular between the Executive and the 
Judiciary.  

Preliminary Hearings 

It is important in understanding the intentions of the Executive to note that the effect of the system 
of Preliminary Hearings in the High Court will take from the Lord Advocate the responsibility of 
managing the progress of trials in the High Court. The Crown will not now indict the accused to 
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attend an assize of the court for trial but will indict the accused for a Preliminary Hearing only. 
Thereafter management of the case is taken over by the Court. Importantly both the Crown and the 
Defence will be obliged to lodge with the Court not less than 2 days before the Preliminary Hearing 
a written report of their respective states of preparation. 

We are familiar with the operation of Preliminary Diets in the past dealing with historic preliminary 
pleas and more recently with the disposal of issues and Minutes of Proposed Cross-Examination of 
Witnesses in cases where Section 274 and Section 288 C of The Criminal Procedure (Scotland) 
Act 1995 applies.  

However a new requirement has been placed on the Defence to advise the Court which of the 
Crown Witnesses are required to attend the Trial.  

It has become clear and was recognised by Lord Bonomy in his Report (5.9/5.16) that the Defence 
to a large extent are dependant on early disclosure of Witnesses, Productions etc. by the Crown, 
but that in many cases the issuing of Provisional List of Witnesses and Productions and indeed the 
augmentation of these Lists at a late stage under the terms of Section 67 of the 1995 Act inhibit the 
Defence preparation. The Defence cannot be expected to agree to release Witnesses from their 
Citation unless they are aware of the evidence which that Witness is expected to give and it is to be 
hoped that the Court will bear this in mind when conducting Preliminary Hearings.  

The Court are to fix the Trial Diet which will be a fixed date and not an Assize.  

This is greatly to be welcomed since the Assize system is so far as members of the public are 
concerned (i.e. jurors and witnesses) the source of considerable inconvenience.  

In general the Society welcomes Preliminary Hearings.  

Time limits 

These are the most controversial proposals altering the hallowed “Jewel in the Crown” 110 day rule 
of which the Scottish nation is justifiably proud. Lord Bonomy (9.1et seq.) indicates that the true 
Jewel in the Crown is the 80 day rule requiring the accused to be liberated forthwith if an Indictment 
is not served on him within 80 days. Under the present 110 day rule if the accused is not brought to 
Trial within 110 days he is forever “free from all question or process” for that offence. 

To do away with that protection on the basis that it is “an unjust outcome for Human Error” (9.21) or 
“a technical breach” (Criminal Procedure (Amendment) (Scotland) Bill Police Memorandum 
paragraph 3) is absurd.  

Consider the proposed safeguards:- 

(a) The Extension of the Time Bar to 140 days from 110 days.  
 

(b) A period of 2 months between service of the indictment and the expiry of the Time Bar. 
 

(c)  The necessity of the Crown to consider their state of preparation and provide a written 
statement thereof to the court 2 days prior to the proposed Preliminary Hearing, which 
should alert the Crown to time bar difficulties.  

 
(d)  The power of the Court at the Preliminary Hearing on cause shown to extend the 140 
days. 

 
(e)  The fact that breaches of the Time Bar resulting in the accused obtaining the existing 
relief are rare (9.21).  

 
It is the view of the Society that if the Crown fail to bring a case to trial in the 140 days under the 
above proposed procedure then it would amount not to a mere technical breach but to 
unacceptable delay from an objective viewpoint in the interests of the accused or inexcusable 
oversight by the Crown and should not be sanctioned. 
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So far as extending the period from 110 days to 140 days the Society, with some hesitation, 
believe that it may allow for a better and smoother process of preparation and therefore should be 
agreed. Remand prisoners are presumed innocent and therefore every effort should be made to 
reduce the period of remand before trial as much as possible rather than to extend it.  

Trial in the absence of the accused 

The Society does not accept that it is in the Interests of Justice to proceed to trial in the absence of 
the accused in serious matters under Solemn Procedure. It has always been recognised that an 
accused person must be in a position to “instruct his Defence”. 

A solicitor, solicitor advocate or advocate appointed by the Court in the absence of the accused 
could only put the Crown to it’s probation. Without instructions directly from an accused person how 
could any of the special defences i.e. self defence, alibi, incrimination be properly presented? The 
Executive have not produced details of the number of cases which did not proceed because of the 
permanent absence of the accused. Where an accused at liberty absconds he will usually be 
apprehended on warrant and remanded for subsequent trial. This appears to the Society to be an 
adequate sanction and the Society is not convinced that there is any evidence to support such a 
radical departure from normal procedure. 

Preliminary please and preliminary issues 

The Society believes that the proposed restrictions under Section 79 (2) (b) (1v) (v) (v1) are too 
wide and too vague. These are matters which the Society believes are matters which should be left 
to the trial judge. The Society believes that these provisions conflict with the Judge’s overriding 
duty to ensure the fairness of the trial.  

Increased powers of the Sheriff 

Lord Bonomy in his Report indicates that if this proposal is to be brought into effect that there will 
be consequences in respect of representation of accused persons. The Society believes that if this 
proposal is to be brought into effect then the Executive should concurrently implement his 
proposals on sanction for Counsel or Solicitor Advocates in Sheriff Court Cases and should provide 
a proper level of remuneration therefore.  

The Society is generally concerned that Criminal Law and Procedure in Scotland is becoming more 
draconian and more labyrinthine in it’s complexity.  

The Executive should consider the kind of Society which it wishes to create in Scotland. A free and 
democratic Society is only the sum of liberties of all it’s citizens. The Executive should be careful 
not to regard the criminal justice system as a mere extension of police powers.  

The Society would be happy to supplement this response with oral evidence if that was thought to 
be of assistance to the Committee. 

R John Elliott 
Deputy Keeper of the Signet 
Society of Writers to Her Majesty’s Signet 
26 November 2003 
 

SUBMISSION FROM THE SOCIETY OF SOLICITOR ADVOCATES 

The Criminal sub-committee of the Society of Solicitor Advocates have been given the opportunity 
to comment on the Criminal Procedure (Amendment) (Scotland) Bill. As a member of that 
committee, I have been requested by the President of the Society, Frank Maguire, to provide 
specific comments on the Bill as presently drafted. In general terms the Society welcomes and 
supports the Bill insofar as the aims of the Bill are to improve the efficiency of the operation of the 
High Court of Justiciary. 

There are, however, a number of specific aspects of the Bill about which I would wish to comment. 
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Section 1 - Preliminary Hearings 

The Society of Solicitor Advocates generally welcome the introduction of mandatory preliminary 
hearings in the High Court. The changes to Section 67 of the 1995 allow Judges in the High Court 
of Justiciary the opportunity to introduce an element of management and supervision to the case 
that are calling in the High Court. It is essential for the proper administration of the preliminary 
hearing system that Courts are not overloaded with too many cases. From the defence 
perspective, the effectiveness of the preliminary hearing system will be determined by the ability of 
the defence, both solicitors and Counsel, to adequately prepare the case prior to the preliminary 
hearing taking place. 

The difficulties experienced by solicitors in particular in preparing High Court trials cannot be 
overstated. I can best illustrate the point by referring to two cases in which my firm is currently 
involved. These are both custody Trials and both cases have been indicted for the sitting of the 
High Court of Justiciary at Glasgow on 15th December 2003. 

In the case of PD, the accused faces two charges of attempted murder. The solicitors were 
supplied with a provisional list of Crown witnesses on 10th September 2003, sixteen days after the 
accused appeared on Petition. This list of witnesses contained a total of six names, all of whom are 
Police Officers. An Indictment was served on the accused on 14th November 2003. Four of the six 
witnesses previously intimated no longer appear on the list of witnesses attached to the Indictment, 
which consists of thirty-one witnesses. The list of witnesses in particular contains details of twelve 
civilian witnesses, all of whom are designated 'c/o Strathclyde Police, Rutherglen'. The defence 
have the responsibility of precognoscing all these witnesses prior to the start of the High Court 
sitting on 15 December 2003. Witnesses who are designated as being c/o Strathclyde Police 
require to be precognosced at the relevant Police Station. This is a difficult procedure involving the 
defence enlisting the co-operation of the Reporting Officer and ensuring that through the Reporting 
Officer the witnesses attend at the Police Station for precognition. Experience shows that few 
witnesses co-operate with the defence in these cases. 

The second case is that of BM, who faces charges in the High Court of Justiciary on 15th 
December 2003 including a charge of attempted murder. This is also a custody case. The civilian 
witnesses are all listed as being c/o Strathclyde Police, Helen Street, Glasgow. The list of 
witnesses do not include the complainer in respect of the charge of attempted murder. It is 
understood that he is not fit to give evidence. The complainer's medical records are not listed in the 
list of productions attached to the Indictment. It is inevitable that a Section 67 Notice will be served 
at some point on the accused intimating that medical records will be lodged as productions in the 
case. Standing the accused's defence to the charge it is inevitable that not only will the defence 
require to precognosce the various medical witnesses when these productions are received but will 
also require to instruct an appropriate consultant to review the medical evidence in order to provide 
an indication as to the causation of the complainer's injuries. Causation is a major issue in this 
particular case. 

 
With the best will in the world, it is therefore debatable as to whether or not these two cases, 
selected at random, can be adequately or properly prepared prior to the allocated trial diet during 
the sitting commencing 15th December 2003. 

No doubt it is hoped that with the introduction of mandatory preliminary diets, the possibility of 
adjournments can be addressed at an early stage, avoiding the necessity of inconveniencing 
witnesses by citing them to attend Court. 

The problem, however, is that these cases will undoubtedly be substantially unprepared under the 
system of mandatory preliminary diets that is envisaged to take place under this legislation. It 
inevitably follows that the preliminary diet will require to be continued to a later date to ensure that 
proper preparation has taken place. 

The root problem in our submission stems from the existing system of investigating cases. In most 
other common law jurisdictions and in particular England and Wales, the Prosecution make 
available to the defence copies of all statements. In Scotland the Crown simply provide the defence 
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with a list of Crown witnesses and the onus then rests on the defence to approach these witnesses 
in the hope of obtaining precognitions from them. Civilian witnesses, in my experience, are 
increasingly reluctant to provide statements to the defence. The system of course becomes more 
absurd in cases involving a multiplicity of accused persons because in a four-accused case it can 
very often happen that individual civilian witnesses are approached on four occasions to provide 
precognitions to individual defence solicitors. Understandably, solicitors want to learn the evidence 
of a particular witness insofar as it impacts on the involvement of their own particular client. 

Legislation would be more effective if a fundamental and radical change were introduced to the law 
of Scotland compelling the Crown to provide the defence with copies of all their statements. Such a 
change would produce a number of benefits. Witnesses would not be inconvenienced by being 
called upon to provide precognitions to the defence. There would be clear savings implications as 
far as the Scottish Legal Aid Board are concerned. From the defence perspective, much of the 
difficulty in preparing cases would be overcome at a stroke. Much of the difficulty in preparing 
cases stems from the mere fact of ingathering statements from witnesses and establishing what 
the evidence actually is, is a time consuming operation. Concerns have been expressed about the 
lack of agreement of the evidence of uncontroversial witnesses. Where, as at present, there is a 
difficulty in establishing the evidence of witnesses, it is very hard to reach agreement with the 
Crown regarding such evidence. Accordingly, with disclosure, evidence that is capable of 
agreement can be identified at a much earlier stage in proceedings. This would have a major 
benefit in terms of cost savings and inconvenience to witnesses. 

Section 2 - Written record of state of preparation in certain cases 

The legislation envisages that in all High Court cases, parties require to submit a written record of 
the state of preparation in advance of the preliminary diet. I wonder whether this section is 
necessary. I also wonder whether the operation of this section is workable. If mandatory 
preliminary hearings are taking place, what is the purpose in parties jointly submitting a written 
record to the High Court in advance of the preliminary hearing. This does not happen in Sheriff 
Court cases where there is a mandatory First Diet. 

I can see merit in Crown and defence meeting in advance of the preliminary hearing in order to 
attempt to resolve issues in respect of the preparation of the case. The legislation envisages that 
such a written record will be lodged jointly by the prosecutor and the accused's legal 
representative. Who exactly does this mean? Does it mean Counsel or solicitor? Who actually 
transmits the document to the Court? What is the situation where a number of accused face trial on 
the same Indictment? 

The procedure in respect of intermediate diets in summary cases in a number of Courts is that both 
the Crown and the defence require to complete a pro forma statement of the state of preparation. 
This form covers a number of aspects of the case, such as agreement of evidence and the state of 
preparation. If it is deemed necessary that parties submit a written record of the state of 
preparation would it not be sufficient for the purpose of the legislation for parties to submit an 
equivalent document to the Court on the occasion of the preliminary hearing. 

Section 11 - Trial in absence 

The Committee can see the argument that underlies the amendment to Section 92 of the 1995 Act 
to give the Court power to proceed with a solemn Trial in the absence of the accused. Fortunately, 
the situation of an accused person on Bail absconding during the course of Trial is extremely rare. 
The Committee does not, however, believe that a Trial in absence can be justified even in this 
exceptional situation. It appears to us that the appropriate sanction would be to strengthen the 
power of the Court to impose a sentence of imprisonment in the event of non-attendance. The 
existing penalty for failing to appear for Trial in respect of solemn proceedings is a maximum of two 
years imprisonment. It would be appropriate to increase the maximum sentence for failure to 
appear in respect of High Court cases to four years imprisonment, for example. Hopefully this 
would prevent the possibility of a Trial in absence occurring. 

The Committee envisages that should a Trial in absence take place in respect of a serious matter 
there is every danger that the conviction would be subjected to attack by way of an Appeal at a 
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later stage. Difficulties will arise in relation to those cases where an accused person subsequently 
indicates that he would have wished to have given evidence had the Trial proceeded in the normal 
fashion. Difficulties will arise in respect of the relationship between client and solicitor/Counsel. 
How can both the solicitor and/or Counsel properly take instructions from an absent client? How 
can any meaningful defence be put forward? 

Increased Powers of sentence in the Sheriff Court 

The Committee does not agree with the proposal to extend the Sheriff’s powers of sentence to five 
years imprisonment. If Scottish Parliament decides that the powers of the Sheriff should be 
extended, it is more logical that they should be extended to four years imprisonment. Sentences of 
under four years imprisonment are regarded as short-term sentences whereas sentences above 
four years are regarded as long-term sentences in which the prisoner comes under the ambit of the 
Parole system. It would therefore be consistent to mark the boundary between the powers of the 
Sheriff and the powers of the High Court in a way that delineates short-term from long-term 
sentences. 

There is also a practical issue. It has been estimated that 30% of High Court cases could be 
diverted to the Sheriff Court. Many Sheriff Courts are struggling to cope with the level of Sheriff and 
Jury business at the present time. The Committee can envisage major difficulties in a number of 
Sheriff Courts in accommodating the additional level of business generated by such cases being 
diverted to the Sheriff Court. 

Pleas of Guilty 

The proposed legislation deals with the credit that requires to be given to accused persons who 
plead guilty at an early stage in proceedings. The High Court have recently considered the issue of 
sentencing guidelines in general and discount for pleas of guilty, in particular in the case of Du Ploy 
reported in 2003 SCCR 640. It seems to the Committee that the approach taken by the High Court 
in the case of Du Ploy is appropriate and indeed should not be undermined either directly or by 
implication by this legislation. 

J.D. Murray Macara 
Criminal Sub-Committee 
Society of Solicitor Advocates 
5 December 2003 

 
SUBMISSION BY VOLUNTEER DEVELOPMENT SCOTLAND 

Volunteer Development Scotland welcomes the opportunity to submit written evidence on the 
proposed Bill. 

We note from the accompanying Policy Memorandum (SP Bill 10-PM) that witness problems are 
the most common cause of adjournments sought by the prosecution. With this in mind we believe it 
may be helpful to the Committee to consider the work of the Witness Service. 

The main objective of the service is to provide a range of court-based support services to 
witnesses to deal with the experience of attending criminal trials in Scottish Sheriff Courts.  

The Witness Service is currently provided in all 49 Sheriff Court locations, along with 2 annexes, 
and is staffed by 32 court-based coordinators and assistants in 23 offices, supported by a 
dedicated training officer and an administrative manager, and organising approximately 300 
volunteers at any one time. 

In the three years since it was started, the Service has established itself as an important resource 
for witnesses and indeed for the court system as a whole.  

The Service is well organised and committed to the maintenance of high standards of work. It 
depends on volunteers who work with the support and oversight of paid coordinators. This 
arrangement appears to work well: selection and training of volunteers is rigorous, and suitable 
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volunteers are recruited and retained. They feel adequately supported, view their work as 
important, and generally find it rewarding.  

The Witness Service has some contact with almost all witnesses in Sheriff Courts. Most of this 
contact is brief and amounts to no more than the giving of basic information and advice. But there 
are strong indications that this is precisely what most witnesses find most helpful. In a setting 
characterised for witnesses by uncertainty, lack of information and a perceived lack of attention to 
their needs, the friendly, approachable presence of the Witness Service is highly valued. Witnesses 
often feel that the Witness Service volunteers are the only people in the court who take time to 
attend to them, and the views of the staff of other agencies tend to support this perception. The 
Witness Service cannot remove the factors that make being a witness stressful and difficult, but it 
can and does mitigate their negative impact. Without it, more witnesses might find the experience 
so unpleasant as to be unwilling to give evidence again. 

John Lee 
Policy Officer 
Volunteer Development Scotland 
28 November 2003
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ANNEX F: JUSTICE 1 COMMITTEE REPORTS OF COMMITTEE EVENTS 
 

COMMITTEE VISIT TO GLASGOW HIGH COURT 
 

1. The Justice 1 Committee and the Justice 2 Committee visited the High Court in the Glasgow 
on Monday 27 October 2003.  Members present from the Justice 1 Committee were Pauline 
McNeill (Convener), Marlyn Glen, Michael Matheson, Stewart Maxwell (Deputy Convener), 
Margaret Mitchell and Margaret Smith.  Members present from the Justice 2 Committee were 
Annabel Goldie (Convener), Colin Fox and Nicola Sturgeon. Paul Burns, adviser to the Justice 
1 Committee on the Criminal Procedure (Amendment) Bill also attended. 

 
2. This note provides a factual account of the visit to Glasgow High Court.  
 
Introduction 
 
3. Members were introduced to and welcomed by: 
 

John Ewing, Chief Executive, Scottish Court Service; 
Norman Dowie, Deputy Principal Clerk of Justiciary 
Colin Armstrong, Court Manager, Glasgow High Court  

 
4. Also present were Moira Ramage, Bill Team Leader, Criminal Procedure (Amendment) 

(Scotland) Bill and Bill Gilchrist, Deputy Crown Agent, Crown Office and Procurator Fiscal 
Service. 

 
Tour of Court 3 
 
5. Members were given a tour of the high security courtroom.  Mr Armstrong advised members 

that the corridor leading to the court room could be made more secure by using a folding 
screen to reduce the size of the corridor to create a narrow doorway.  Thus making it easier for 
security staff to control the public’s access to the courtroom.  When considered necessary the 
security staff could screen people entering the courtroom using handheld scanners or 
undertake pat-down searches.  Court staff gave examples of the type of cases which would be 
assigned to Court 3, such as a drug importation case which involved Dutch and Flemish 
speaking accused.  Court 3 has three interpretation booths located behind and above the 
public seating area.  Interpretation services were previously provided by the Crown, but are 
now provided by the Scottish Court Service.  The interpreters are heard through infra-red 
headphones. 

 
6. The Court was designed specifically to deal with trials involving a large number of accused and 

as such has the capability of accommodating 30 people in the dock.   There are two plasma 
screens where scanned documentary evidence could be displayed. Using this facility it was 
possible to zoom in on the detail of the evidence making it easier for all to see.  The court was 
screened from the public seating by a bullet resistant glass screen.  Sound capabilities had to 
be enhanced because of the large amount of glass used to secure the courtroom.  Members 
were told that a vulnerable witness could give evidence behind a screen so that they were 
unable to see the accused.  However, the accused, counsel and judge could see the witness 
giving their evidence on a monitor screen.  

 
Time limits 
 
7. The statutory time limits relating to prosecutions in the High Court were explained to 

Committee members. Where an accused is remanded in custody he/she has to be indicted by 
the 80th calendar day (so that 29 days notice can be given to the accused as required by law) 
and the trial must have started before 110 calendar days have elapsed (110 day rule).  Where 
an accused has been released on bail trial must start within a year.  Cases are indicted to High 
Court sittings and must be indicted for the first day of a sitting. Each sitting is 2 weeks in length. 
Annex A shows that 56 cases were set down for the sitting that commenced on 6 October 
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2003.  The sittings list details the accused name, a summary of charges, the date of the trial 
and the time bar date. Some of the charges listed are serious assault, murder, rape, 
multi-accused drug charges, firearms, multi-accused fraud and case 53 – hamesucken (in-
house beating). The list also provides a provisional running order and notional starting dates 
for trials within the sitting. Witnesses are cited according to the information provided in the 
sitting list. The citation advises witnesses, however, that they must be available for the full 2 
weeks of the sitting.  

 
8. At the beginning of the sitting the accused and their counsel may appear before the judge so 

that the judge can ascertain whether both parties are ready to proceed to trial. Annex B, Court 
3, details the list of “A+C” (accused and counsel) appearances. There are a number of reasons 
why a trial may not proceed, for instance a plea may be agreed or defence may not be ready or 
key witnesses may be unavailable.  After the morning session it is much clearer which cases 
will proceed to trial.  A meeting is held at lunchtime and the business of the High Court is 
rescheduled accordingly.  This process happens daily throughout the sitting. Members were 
advised that if a case does not proceed to trial then the witnesses would have to be cancelled. 
The police are advised and then the process of rescinding witnesses starts. It was estimated 
that around 50% of High Court cases “go off” (do not proceed to trial at the allocated sitting). 

 
Criminal Procedure (Amendment) (Scotland) Bill 
 
9. The Scottish Court Service advised that the provisions within the Bill, such as preliminary 

hearings would lessen the number of times witnesses had to be cancelled.  Mr Ewing told 
members about the Scottish Criminal Appeal Court which had also encountered some of the 
same problems as the trial courts of appeals being delayed because of uncertainty as to their 
state of readiness. He explained that greater judicial management has meant that cases are 
now not allocated to the Appeal Court until they are ready. 

 
Preliminary hearings 
10. Before the preliminary hearing, members were advised that it was intended that parties should 

meet to discuss relevant issues.  At the preliminary hearing both the prosecution and the 
defence would have to state how prepared they were.  The Scottish Court Service said that the 
introduction of preliminary hearings should provide more effective case management and an 
opportunity for the judge to challenge the parties to argue they can proceed on the trial date. 

 
Pleas 
11. Mr Dowie informed members that mandatory first diets under solemn procedure in the Sheriff 

Court (Sheriff and Jury trials) provide an opportunity for an accused to plead guilty in advance 
of the date set for trial. This accounted for around 30% of sheriff and jury disposals. It was 
explained, however, that the procedures that apply in Sheriff and Jury cases could not be 
transposed as they stood to the High Court because of the nature and seriousness of cases.  
They required modification, but the principle was similar. 

 
Judicial management 
12. Members asked whether the introduction of judicial management of cases would mean more 

work for judges.  The Scottish Court Service advised that, although for the first 2 years two 
additional judges would be required for the implementation phase after this period it was 
expected that the more efficient procedure would release judges’ time. At present judges were 
involved at the start of the sitting in what were effectively procedural hearings. In future, there 
would be two judges responsible for managing the new system of preliminary hearings, one 
based in Glasgow and one based in Edinburgh.  Judges would be required to be prepared 
earlier – to assist judges with this, the Crown and defence agents will have been issued with a 
paper listing questions which would have to be filled in beforehand.  The preliminary hearing 
was likened to a pleas and discretion hearing in England where witnesses can be agreed and 
sentence discounting can be considered. 
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Early disclosure 
13. It was noted that, while defence agents are given a provisional list of witnesses after the 

accused has appeared on petition, the definitive list of witnesses and productions is attached to 
the indictment. This means that they have only 29 days between receipt of this and the trial 
diet.  Members were told that additional information, in particular forensic evidence frequently 
becomes available after the indictment has been served and close to the trial diet. The defence 
agent is likely to require time to consider and investigate this additional evidence, and therefore 
to seek an adjournment for these purposes. The number of adjournments on a defence motion 
(ODM) can be seen at Annex C, page 1.  Paul Burns explained that it was incumbent on the 
defence to look at every avenue of investigation. He suggested that the key to making the 
process work more efficiently was early disclosure.  Members expressed concern about the 
need for a Bill if early disclosure could solve some of the delays happening in the present 
system.  Moira Ramage explained that the Bill tightens up the responsibilities of the Crown and 
judges will therefore not find late productions as acceptable. 

 
Sentencing powers of Sheriffs 
14. There was discussion about the shifting of some High Court business to the Sheriff Courts.  It 

was explained that the sort of cases that would be dealt with by the Sheriff Courts would be 
assault and robbery, robbery and drugs cases.  Members thought that the public perception of 
this change in policy might be the downgrading of the seriousness of the offences.  Mr Ewing 
explained that a fifth of the cases currently going to the High Court could be dealt with by a 
Sheriff and Jury if their sentencing powers were increased to 5 years.   

 
Allocation of work to courts 
15. The Scottish Court Service envisaged that the outcome of the proposed changes would be that 

one of the 6 courts would be used for preliminary hearings.  It was expected that judges could 
preside over 5 preliminarily hearings per day. The other 5 courts could deal with trial diets and 
the Court Service indicated that under the new proposals it was expected that there would be 
around 6 cases allocated to these 5 courts by April 2005. 

 
Closing stages of visit 
 
16. In concluding the visit to Glasgow High Court, members were taken to the South Court to see a 

case in progress.  The case being heard was in relation to a rape charge.  Members had the 
opportunity to hear evidence from a police physician and an expert in blood alcohol analysis. 
Members then met informally with Lord Abernethy.  

 
27 October 2003 
 

COMMITTEE MEETING WITH LORD BONOMY 
 
The Justice 1 Committee held an informal meeting with Lord Bonomy in Glasgow on Monday 15 
December 2003.  Members present from the Committee were Pauline McNeill (Convener) and 
Margaret Mitchell.  Paul Burns, advisor to the Justice 1 Committee on the Criminal Procedure 
(Amendment) Bill also attended.   

This note provides a factual account of the meeting.   

Introduction 
 
Pauline McNeill opened by commenting on the Justice 1 Committee’s preference for taking 
evidence on the record and summarising the main areas of consideration so far during stage 1 of 
the Criminal Procedure (Amendment) (Scotland) Bill (“the Bill”).   

 
Trial in the absence of the accused 
 
Lord Bonomy said that the aim of his recommendations in relation to trial in the absence of the 
accused was to ensure as little inconvenience arising from adjournments as possible to members 
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of the public participating in trials and to ensure that the system is not made to fail in dealing with 
serious cases by the accused repeatedly absenting themselves from proceedings.  He explained 
that this appears to be a growing problem as it is increasingly possible for an accused to absent 
him or herself owing to increased use of bail and therefore greater potential to abscond.   

Asked about the position of solicitors representing accused in absentia who may, therefore, at 
times have to act without being able to take instructions from their client, Lord Bonomy commented 
that his review had not looked into the detail of how trials in the absence of the accused would work 
in practice but that he had felt that it should be explored.   

Cultural change 
 
Pauline McNeill asked about the cultural change required to ensure that the system of preliminary 
hearings and fixed trial dates would work.  Lord Bonomy acknowledged the difficulty of devising 
sanctions in the timetable of the proceedings themselves for the negligent failure of an accused 
person’s representative to comply with the timetable, but doubted that it would be a general 
problem as, during his review, he had consulted widely with solicitors and counsel and found that 
the consensus was for a system of fixed dates that could be committed to.  He felt that practitioners 
would work hard to ensure that such a system worked.   

Preliminary Hearings 
 
Pauline McNeill asked how he envisaged the new system working in practice.  Lord Bonomy had 
hoped that much more use than at present would be made of uncontroversial evidence notices1  
(UENs), which should be used to inform the preliminary hearing.  Currently little use is made of 
them and, if the defence challenges a UEN, the content becomes a matter to be proven during the 
trial.  Lord Bonomy felt that they would be used more effectively if the defence could not routinely 
render UENs ineffectual by simply challenging them but was required to give a reason for the 
challenge, which would then be considered and ruled upon by the judge.   

Lord Bonomy went on to comment that he had envisaged that managed meetings, at least in the 
early stages of the process proposed, should be face-to-face meetings, which would lead to all 
parties being fully prepared for the preliminary hearing. If the system worked well, he envisaged the 
stage being reached fairly soon when parties’ representatives would regularly make use of the 
power to dispense with a preliminary hearing because they could confirm to the Court in writing that 
the case was ready for trial.   

In relation to preliminary hearings being held only in Edinburgh and Glasgow, Lord Bonomy 
explained that he had envisaged a role similar to that of “presiding judges” in England and Wales in 
order to reduce inconsistency as much as possible.  He felt that initially limiting the role to those 
judges who felt most comfortable in a “management” role would lead to greater consistency.   

Lord Bonomy went to comment on how legal practitioners would need to be paid under the new 
system.  He said that he had envisaged that practitioners should be paid for their commitment to a 
case on particular dates and felt that the Scottish Legal Aid Board should therefore develop a 
scheme for rewarding such commitment on the basis that payments would only be made to named 
instructing counsel, not to any other substitute practitioners, would be paid for the period up to and 
including the first day of the trial, even if a guilty plea was made in advance of this day - in order 
that there be no incentive to carry cases forward.   

Lord Bonomy advised members that he would envisage that preliminary hearings take place on 
any day of the week, in order to maximise the time available under the 110-day and additional 30-
day rules.   

 
                                            
1 Uncontroversial evidence notices are a means by which the prosecution and the defence may 
agree that certain facts pertaining to the case are uncontroversial and do not need to be proven 
during the course of the case.  [Ref: Criminal Justice (Scotland) Act 1995, section 16 
(http://www.hmso.gov/acts/acts1995/Ukpga_19950020_en_2.htm#mdiv16)] 

447



Justice 1 Committee, 2nd Report, 2004 (Session 2) - ANNEX F 

 

He also commented that there would inevitably be some cases that would need to be adjourned or 
moved in order for the system to work overall.   

Judicial workload 
 
Pauline McNeill asked about the extra judicial workload that might arise from the reforms.  Lord 
Bonomy agreed that the workload in relation to each case is likely to increase, as judges would 
need to be fully prepared for the preliminary hearing.  This would involve reading all materials 
available, including statements, in preparation for the preliminary hearing, rather than waiting for 
the trial to begin.  However, Lord Bonomy also commented that it is expected that around 20% of 
business currently heard in the High Court will be heard in sheriff courts under the reforms and that 
this would enable the sixth court in Glasgow to accommodate preliminary hearings.   

In response to a question from Margaret Mitchell, Lord Bonomy commented that he expected that 
rape cases would continue to be heard in the High Court.  He also referred to an exercise 
undertaken by the Crown Office and Procurator Fiscal Service on this matter, which identified the 
cases likely to transfer to sheriff courts as being in respect of assaults, robbery and medium-sized 
drugs cases.   

Adjournments 
 
Asked whether current experiences in sheriff courts of first diets often being adjourned in respect of 
preliminary hearings, Lord Bonomy felt that first diets were often adjourned because parties are 
often not fully prepared then and much better prepared at the adjourned diet, whereas use of 
managed meetings and UENs would result in well prepared preliminary hearings.  Lord Bonomy 
also felt that practitioners engaging in the system will liaise proactively with one another and with 
the Clerk of Court in order to find out what trial dates are available and that, in particular, defence 
solicitors will work hard to secure a date that suits their preferred choice of defence counsel.  He 
also considered that the Court would take a firm line at preliminary hearings and would be able to 
set a trial date even when some issues were not entirely resolved but were expected to be resolved 
by a date, prior to the trial diet, to which the preliminary diet might be adjourned. 

Lord Bonomy also informed members that Crown Office staff try to apply high standards to the 
preparation of High Court cases.  He anticipated that the Crown would be well prepared for 
preliminary hearings, which he would expect a member of the Crown Office team with personal 
knowledge of the case to attend.   

Time limits 
 
Lord Bonomy then commented on the time limit for a preliminary hearing in non-custody cases; 
section 9(2) of the Bill provides that, where an indictment has been served on the accused for 
proceedings in the High Court, a preliminary hearing must commence within 11 months of his or 
her first appearance on petition, whereas Lord Bonomy had envisaged a nine-month time limit.  
Whilst the nine-month limit may, as suggested in the policy memorandum, be too onerous for the 
Crown Office to meet, Lord Bonomy felt that an 11-month limit was too long as, given that a trial 
must start within 12 months of the first appearance on petition, it would only leave one month 
available in which to set a trial date.   

Lord Bonomy then referred to the amendment to section 67(5), providing that written notice of any 
productions not included in the prosecutors lists being put in evidence must be given to the 
accused “by the relevant time”, i.e. seven clear days before the trial starts. This could have the 
result that important material coming to light at the last minute could not be introduced into the trial.   

Asked by Margaret Mitchell whether it was really necessary to extend the time limits for proceeding 
to trial, Lord Bonomy felt that extending the limits offered a good chance that trials would proceed 
at the first time of asking.   

Sentencing 
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Lord Bonomy stated that the 5-year marker, in relation to hearing cases in either the High Court or 
in sheriff courts, would be “gross” of any discount applied for a guilty plea.  He would not expect it 
to be a factor for the Crown Office and Procurator Fiscal Service to consider when making cases.   

Other matters 
 
Lord Bonomy expressed the hope that his proposal that the defence should be required to prepare 
a note on the line of defence would be followed up.  The proposal had been made by the Faculty of 
Advocates.  This was not a matter for legislation but for regulation by the Court and legal 
profession.   

Lord Bonomy also noted that the recommendation in his report in respect of providing a bail room, 
in order to keep accused persons on bail clear from witnesses and victims, had not been included 
in the Bill.  He recognised that this was most likely a physical resource problem.   

15 December 2003 
 

COMMITTEE SEMINAR WITH LEGAL PRACTITIONERS 
 
This paper attempts to capture some of the key points that were raised in discussion. 
 
Group 1 
 
1) Preliminary hearings and related matters 

a) The written record 

The following points were raised: 
 

• Defence practitioners raised the importance of advocate deputes (ADs) being familiar with 
the case. 

• Crown Office participants discussed current plans to allocate responsibility for a case to a 
specific AD throughout, who would manage the Crown case in much the same way as 
defence counsels. 

• There was some discussion about whether managed meetings ahead of the preliminary 
hearing would be face-to-face, over the telephone or by email. Some participants 
expressed concern in relation to the volume of such meetings in a given week, which could 
be as many as 25, and the distance. It was felt that continuity of AD was more important 
than the mode of communication between the AD and defence counsel, which could be a 
mix of face-to-face, phone and email, depending on the complexity of the case. It was also 
noted that phone meetings can be formalised by being diaried. 

• In favour of face-to-face meetings being the norm, it was suggested that such meetings in 
relation to apparently simple cases may reveal unexpected complications, which may 
remain undetected by a phone meeting. 

• It was also suggested that, in some cases, the Crown Office is ready for trial before the 
defence counsel is; the managed meetings would reveal this and Crown Office may be 
able to help the defence counsel. 

• In relation to culture change, it was felt that judges will need to be part of the culture 
change and that success and uniformity in this area would depend greatly on judges’ 
attitudes. 

 
b) Disclosure 
 
The following points were raised: 
 
• Prosecution practitioners recognised arguments in favour of early disclosure, noted that it 

is likely defence counsels currently precognosce more witnesses than necessary and 
explained that the Crown Office is currently working jointly with the police with the aim of 
making information collected early in the process available for disclosure to the defence. 
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• It was also recognised that there are currently quality issues affecting this, particularly as 
practice varies between police forces. 

• Defence practitioners expressed the view that it is desirable to have early and prompt 
disclosure of what was actually said to the police at the time of giving the statement. 
Prosecution practitioners argued that such statements sometimes contain observational 
comments inserted by the police. It was explained that the aim was not to “sanitise” 
statements, but to produce accurate statements containing pertinent facts only from the 
outset. The Crown Office emphasised its commitment to achieving this position, but is still 
working on systems to make it possible. 

• It was noted that significant potential cost savings could be made from early and full 
disclosure, by only paying defence counsels for precognition work where it is absolutely 
necessary. It was also noted that, currently, police officers’ own statements to precognition 
agents are generally copies of the statement provided to the Crown Office. 

• It was noted that, as the Crown Office was already undertaking work in relation to this 
matter with police forces, the proposal in Lord Bonomy’s report that a working group be 
established to consider the matter had effectively been superceded. 

 
c) Fixed trial diets v. sittings 

 
The following points were raised: 

 
• Prosecution practitioners explained that there is an expectation that there will be a mixture 

of fixed and “floating” trial diets. Reference was made to the system in England and Wales 
being well established and refined to the point of being able to schedule witnesses at 
specific times through the course of a specific day. It was felt that this was a result of years 
of pro-active judicial management. 

• There was some discussion of how cases would be classified and it was felt that there may 
be a risk of conflicting priorities. 

• It was argued that, if 100% of cases were to be allocated a fixed trial date, it would 
inevitably lead to court time being wasted when some trials didn’t proceed and couldn’t be 
replaced by a “floating” trial. It was suggested that this could be resolved by allocating fixed 
trial dates to all cases, some of which could be moved forward to fill a vacant slot left by a 
case that didn’t proceed to trial at the last minute. It was noted that this already operates in 
relation to appeals. It was thought that this suggestion of fixed dates and “tentative” fixed 
dates would need to be pursued further with the Criminal Procedure (Amendment) 
(Scotland) Bill team. 

• Finally, it was commented that the mixture of fixed and floating dates could prove 
problematic if different judges adopt different policies. 

 
Group 2 
 
1) Trial in the absence of the accused 
 

The following points were raised: 
 

• Defence practitioners were opposed to this measure as to comply with it would breach their 
duty of professional responsibility to their client. 

• Prosecution practitioners argued that, although the absence of the accused was not a big 
problem in terms of numbers, the absence of the accused can have very significant 
implications for those cases which were affected. 

• Prosecution practitioners emphasised that this provision would be used in only the most 
serious and extreme circumstances - the “interests of justice” clause in the Bill would help 
to ensure this.  Both defence and prosecution practitioners thought that it would be difficult 
to be any more specific in the Bill as to when the provision allowing trial in absence 
could/should be used. 

• The point in the trial at which the accused becomes absent was considered to be 
significant.  If, for example, the accused becomes absent once all evidence has been led 
and closing speeches are being delivered it may be appropriate to conclude the trial in 
his/her absence. In these circumstances it is important to ensure that the trial is not 
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prejudiced by the absence of the accused and that the jury are directed not to read 
anything into the absence of the accused.  ECHR issues may arise if one tried to use a 
provision allowing trial in absence in a case where the accused is absent from the very 
early stages of the trial. 

• A better deterrent to absconding might be to increase the penalty for breaching bail.  An 
increased penalty, coupled with the possibility that the trial may continue in absentia, may 
deter the accused from absconding. 

 
2) Reluctant witnesses 

 
The following points were raised: 
 
• Prosecution practitioners particularly welcomed these provisions and both defence and 

prosecution practitioners generally felt the current provisions were not sufficient and that 
any provision which clarified the position in relation to issuing warrants was welcome. 

• In the case of a deliberately reluctant witness it was felt that the provisions would quicken 
up the process and would give the court more options and a greater degree of flexibility. 

• It was felt that it should be possible to identify reluctant witnesses well in advance of the 
trial diet – at either the police inquiry or precognition stage. 

• Some concern was expressed about issuing a warrant for the apprehension of a witness 
on the basis of what a witness is “likely” to do. 

• Both defence and prosecution practitioners were clear that witnesses could be reluctant to 
give evidence for a variety of reasons and that any provision in this area had to take 
account of witness vulnerability.  Continued support for the practice, in cases where a 
vulnerable witness might be involved, whereby a warrant for arrest is sought with an 
indication that the witness in question will be allowed to make arrangements to turn up 
rather than the police going out to arrest him/her. 

 
3) Sentence following a guilty plea 
 

The following points were raised: 
 

• This provision was broadly welcomed by defence practitioners who could not, because of 
inconsistencies in the sentencing practices of the judiciary, currently give accurate 
estimates to accused persons about how much a sentence is likely to be discounted as the 
result of a guilty plea.  Thus, the lack of clarity in current practice made it more difficult for a 
defence lawyer to advise a client on possible benefits of an early plea and anything 
providing more clarity was to be welcomed. 

• Sentence discount was generally thought to be justifiable as guilty pleas free up resources 
and remove the burden from witnesses giving evidence (particularly in rape cases for 
example).  It was noted that the justice system, as currently run, could not operate without 
some incentive for accused persons to plead rather than taking all cases to trial. 

• Following Du Plooy v H.M. Advocate judges are beginning to state categorically what 
discount they are giving but the mechanics of sentence discount remain unclear and 
inconsistent. Following DuPlooy, there seemed to be a possibility that the courts would be 
clearer and more consistent in relation to sentence discounting for guilty pleas but that it 
was still to early to say.  Also, practitioners were keen to have something enshrined in 
statute in case the High Court changed its decision in the future.] 

• Practitioners sought clarification on the impact victim statements would have on sentencing 
and how such statements would relate to sentencing discount for guilty pleas. 

 
4) Extension of the powers of the sheriff court 
 

• Concern was expressed that serious cases which would once have been heard in the High 
Court will instead go to the sheriff court.  As a result the legal aid board may be reluctant to 
fund counsel/senior counsel for what may be very serious crimes or complex crimes in the 
sheriff court.  It was highlighted that firms of solicitors cannot get legal aid to instruct 
solicitor-advocates from others firms to act in sheriff court cases. 

451



Justice 1 Committee, 2nd Report, 2004 (Session 2) - ANNEX F 

 

• Concern was also expressed that sheriff courts are struggling to cope with their current 
workload and this provision will only exacerbate that. 

• Concern was expressed that these provisions could lead to an upward sentencing drift. 
 
 
5) Time Limits 
 

• Cases are becoming increasingly complex and it was generally felt that if extending the 
time limit meant that defence and prosecution practitioners were better prepared then it 
should be welcomed.   

• It was considered that this provision will have considerable implications for counsel who 
will have to conduct more pre-trial briefings and meetings.  Concern was expressed that 
such work is not currently recognized by the legal aid board.   

 
9 January 2004  
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ANNEX G: UNPUBLISHED EVIDENCE 
 
The following unpublished evidence is available from the Justice 1 Committee Clerks at Room 
3.11, Committee Chambers, George IV Bridge, Edinburgh, EH99 1SP (unless otherwise stated): 
 
Lothian and Borders Police, Silent Witnesses – Police Witnesses Attending Court: Survey Results, 
Final Report 
Available online at http://www.lbp.police.uk/publications/index.htm 
 
Sentencing Advisory Panel, Reduction in Sentence for a Guilty Plea: Consultation Paper 
Available online at http://www.sentencing-advisory-panel.gov.uk/saphome.htm 
 
Sentencing Advisory Panel, Annual Report 2002/2003 – Summary 
Available online at http://www.sentencing-advisory-panel.gov.uk/saphome.htm 
 
Warwickshire Victims and Witnesses Information Project Paper 
 
Warwickshire Victims and Witnesses Information Project Proposal 
 
Warwickshire Victims and Witnesses Information Project Evaluation Plan 
 
Warwickshire Victims and Witnesses Information Project Newsletter 
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FINANCE COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

11th Meeting, 2003 (Session 2) 
 

Tuesday 4th November, 2003 
 
Present: 
 
Ms Wendy Alexander Mr Ted Brocklebank 
Fergus Ewing (Deputy Convener) Kate Maclean 
Des McNulty (Convener) Jim Mather 
Dr Elaine Murray Jeremy Purvis 
John Swinburne  
 
Criminal Procedure (Amendment) (Scotland) Bill: Fergus Ewing MSP declared an 
interest as a member of the Law Society of Scotland. The Committee took evidence 
on the Bill's Financial Memorandum from-  

John Ewing, Chief Executive and John Anderson, Principal Clerk of the 
Session and Justiciary, Scottish Court Service.  

Norman McFadyen, Crown Agent and Keith Connal, Business Manager, 
Crown Office and Procurator Fiscal Service.  

Douglas Haggarty, Head of Legal Services (Technical), Scottish Legal Aid 
Board.  
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Criminal Procedure (Amendment) 
(Scotland) Bill: Financial 

Memorandum 

10:35 
The Convener: The third item on our agenda is 

consideration of the financial memorandum of the 
Criminal Procedure (Amendment) (Scotland) Bill, 
which was introduced on 7 October by the Minister 
for Justice. 

To assist consideration of the financial 
memorandum that accompanies the bill, we have 
witnesses from the Scottish Court Service. John 
Ewing is the chief executive of the SCS and John 
Anderson is principal clerk of session and 
justiciary. We will also hear from Norman 
McFadyen, who is the Crown Agent, and Keith 
Connal, who is the business manager for the 
Crown Office and Procurator Fiscal Service. From 
the Scottish Legal Aid Board we have Douglas 
Haggarty, who is head of legal services 
(technical). I welcome all the witnesses to today’s 
meeting. 

Members will have a received a copy of the 
submissions from the Crown Office and Procurator 
Fiscal Service and the Scottish Legal Aid Board. 
We have also received a very brief submission 
from the Scottish Prison Service. The witnesses 
may make a brief opening statement or we can 
move straight to questions. 

John Ewing (Scottish Court Service): We are 
happy to move straight to questions. 

Mr Ted Brocklebank (Mid Scotland and Fife) 
(Con): Can a further breakdown of the £150,000 
to cover judicial support costs and information 
technology costs in the Scottish Court Service be 
provided? Why will that expenditure be incurred 
only during the first two years of the new system? 

John Ewing: We assume that initially the 
introduction of mandatory preliminary hearings will 
require additional judicial and staff manpower, 
because for a certain amount of time we will run 
the hearings in parallel with the existing system. 
Because the efficiency benefits of the new 
procedures will take time to be realised, the extra 
resources will be required for about two years. By 
the end of that period, we expect that the costs will 
generally be recoverable, because the court will 
be operating more efficiently. 

If required, we can supply the committee with a 
breakdown of the £150,000 to which the member 
refers. Basically, it will provide additional clerks to 
support the judges whom we anticipate will be 
appointed, additional support staff in the justiciary 
office, primarily in Glasgow, and investment in IT 
to support the programming of business. 
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Mr Brocklebank: Why will the expenditure be 
incurred only in the first two years? 

John Ewing: We must make the investment 
now, but we expect to recoup it. We are seeking 
additional resources for only two years. Thereafter 
the costs will be recovered through efficiency 
gains within the organisation. 

Mr Brocklebank: Are there potential savings 
that you can identify? 

John Ewing: If the court is running more 
effectively, we expect that we will be able to divert 
resources that are currently being spent on first-
instance crime to other areas of concern, such as 
the court of criminal appeal and the civil courts. 
The Scottish courts operate both a criminal and a 
civil jurisdiction. When judges are dealing with 
criminal cases, they are not available to hear civil 
cases. If we can make the criminal side of the 
court’s business more efficient, we can release 
judges to do civil work. 

Mr Brocklebank: Given the many changes that 
the Scottish Court Service is undergoing following 
the introduction of the Vulnerable Witnesses 
(Scotland) Bill as well as other legislation, how has 
the SCS been able to identify the specific costs of 
the Criminal Procedure (Amendment) (Scotland) 
Bill? 

John Ewing: We have examined those 
elements that will be required to support the 
running of the mandatory preliminary hearings that 
the bill establishes. That is the source of the 
costing. 

Mr Brocklebank: Will the additional preliminary 
hearings have cost implications for the SCS, 
because of the need for extra staff, additional 
usage of courts and so on? 

John Ewing: Yes. Those costs are included in 
the figure of £150,000. 

Mr Brocklebank: Will there be additional costs 
as a result of implementing this bill and the 
Vulnerable Witnesses (Scotland) Bill at the same 
time? 

John Ewing: Not particularly. There is the 
potential for slight savings because of the overlap 
between the two bills. As members will recall, the 
Vulnerable Witnesses (Scotland) Bill provides for 
the court to consider the need for special 
measures. In the absence of the Criminal 
Procedure (Amendment) (Scotland) Bill, the court 
would be required to hold a procedural hearing 
prior to the trial to determine whether special 
measures were required. Once the Criminal 
Procedure (Amendment) (Scotland) Bill is 
enacted, we will be able to combine the two 
hearings. The hearings may take slightly longer 
than the average, but I hope that over time they 
will be able to dovetail and run more effectively. 

The Convener: The policy memorandum makes 
some fairly strong claims about inefficiencies in 
the court system such as trials’ having to be put off 
and witnesses’ failing to turn up. Those levels of 
inefficiency look costly, although the costs are not 
quantified in the policy memorandum. Given that 
the measures that you are taking are supposed to 
eliminate or at least significantly reduce those 
inefficiencies, I had anticipated that significant cost 
savings would be identified in the financial 
memorandum as a result of the elimination or near 
elimination of poor practices. However, there is no 
quantification of such savings and your evidence 
is on the additional costs of introducing this 
additional procedural measure. Is it not feasible to 
identify the cost savings as a result of driving out 
inefficiencies or bad practices? 

John Ewing: We could give you an estimate of 
the figure, but it would not be a realisable 
estimate. It is not a cost saving but a resource 
saving. We will move from a situation where the 
court currently has to have what are in effect 
preliminary hearings on the date that is set down 
for trial. The issues that the preliminary hearing is 
intended to address are currently being dealt with 
on the trial date, to the inconvenience of the victim 
and witnesses. We can translate that saving in 
time into having judges available to do other 
things. That is where the saving will come. 

We do not envisage that the bill will produce a 
realisable saving through a reduction in the 
number of judges or the number of staff in the 
Court Service, but we will be able to move the 
resource to serve better the needs of the Court of 
Session and the court of criminal appeal. 

The Convener: In most areas of industry and 
most undertakings where there are examples of 
such inefficiency it is incumbent on 
management—whether in this case it is through 
the Court Service or through the judges, who I 
presume have a significant role in the day-to-day, 
hands-on management of the issue—to find 
effective measures to drive out inefficiencies and 
poor practices. I assume that that is the intent 
behind the bill, but we are discovering that the 
proposals may cost more than the current 
arrangements. The changes may well lead to a 
faster or more effective prosecution of cases; it is 
suggested that it will allow you to prevent backlogs 
and deal with the 25 per cent increase in the 
number of cases over the past five years. 
However, there is no seriously radical 
management effort to deal with those forms of 
inefficiency. I would have thought that to be 
effective any measures would need to control 
some of the professional practices of the people 
most closely involved. 

John Ewing: Yes. I think that your assessment 
is right. This is a fairly radical approach, which is 
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why Lord Bonomy’s inquiry was set up in the first 
place. However, the delivery of the potential 
greater efficiencies in the system depends on a 
number of players co-operating. The Court Service 
will have a responsibility, as will the Crown Office 
and the defence. A change of culture is needed to 
deliver the maximum savings. We think that the bill 
will introduce improvements in the way in which 
business is conducted. We think that it will 
introduce improvements in the service that we give 
to victims and witnesses of crime, because they 
will be able to be more certain about when their 
evidence will be led. Those are tangible benefits, 
which we want to realise. 

The additional cost that we have identified is, as 
I said, a two-year cost. It is an investment to gain 
efficiencies. The resources will be redeployed to 
other parts of the business where, frankly, I think 
that we are not performing as well as we want to 
perform. The proposals give the courts a capacity 
to meet any growth in serious crime in the future; 
there is every sign that serious crime will continue 
to grow. 

10:45 
The Convener: Yes, but I am still not sure that 

you are answering my question. If in the past the 
way in which judges, advocates and solicitors 
have worked and the way in which the criminal 
courts have been organised have delivered a 
significantly sub-optimal service, in which the 
process has failed to take place for one reason or 
another over a period of time, changing the dates 
of the procedures will not deliver the kind of 
savings that changing the professional practices of 
those groups and introducing tighter mechanisms 
and real penalties for inappropriate behaviour 
might deliver. Was that considered? Did you 
consider going beyond Lord Bonomy’s proposals, 
which are fundamentally procedural, by 
introducing an effective system of management of 
the cases, which would drive out inefficiency and 
poor practices. The proposals will exercise some 
limits, but they will not prevent from happening 
some of the things that are pointed to in the policy 
memorandum. 

John Ewing: I understand what you seek to 
achieve, but it is important to reflect on the fact 
that the justice system is not a managed system in 
the same way as a business is run. There is a 
balance of interests within the justice system. 
Constitutionally, it is accepted that the different 
parties have certain roles to play. That imposes 
limits on what can be done in a management 
exercise. For example, it is not possible for the 
Court Service to tell the Crown in what way it 
should bring its cases to court, nor is it for the 
Crown to tell the defence how it should defend a 
case before the court. 

The court will have a role in the management of 
the exercise. There will be judicial input to the 
management of behaviour and it is anticipated in 
Lord Bonomy’s report and in the bill that creating 
this framework will enable the judiciary to take 
more of a role in managing the process and being 
in a position to challenge more effectively the 
assumptions that are being brought before it. For 
example, if either the Crown or the defence comes 
to the court with a request for an adjournment, the 
court could take a more rigorous view of that, but it 
depends on all the players—each of whom has an 
independence that is necessary to ensure that 
rights within the system are protected—working 
together. We think that the framework will provide 
an opportunity for that to happen. 

The Convener: I will come back on this one 
more time. I accept that special circumstances 
relate to courts and that one cannot necessarily 
expect judges to come forward with reports that 
are the same as those that senior managers in 
industry might be expected to produce. However, 
the Finance Committee is faced with a set of 
proposals to deal with what is manifest system 
failure—according to the policy memorandum—
that in practice delivers no savings and suggests 
that there are relatively marginal but nonetheless 
real requirements for additional judicial time and 
more money for lawyers to address the failure. 
That seems to be a questionable set of principles 
to be putting forward and I would have hoped for 
more. 

John Ewing: As I said, we could give you 
figures on the judicial resources that we expect to 
be released, but those are not realisable financial 
savings because we think that they could be 
deployed in other matters. 

The Convener: Will financial savings ever come 
out of the proposals? 

John Ewing: There could be financial savings if 
we could stop the number of cases that are 
coming in and if we could stop the growth in the 
number of cases of serious criminal offences. 
However, I am sure that the committee will have 
heard evidence on the justice budget about the 
effort that the police are making to target serious 
criminal offences and to tackle drug offences. That 
will generate more business for the courts in the 
future. 

In respect of the financial memorandum, I would 
not like to say to the committee that I will be able 
to run Glasgow with four judges instead of six in 
two years’ time. As far as I can read the runes, the 
impact of the environment in which we are 
operating is likely to lead to a general increase. 

Fergus Ewing: I suppose that I should begin by 
declaring a potential interest, in that I am a 
member of the Law Society of Scotland, but I do 
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not practise in this area and sincerely hope and 
intend not to see the inside of any High Court of 
Justiciary, except perhaps in the role of a 
spectator. I very much agree with the bill’s aim, 
which is excellent, but the acid test will be how it 
operates in practice and, in particular, whether a 
different culture starts to grow in the minds and 
practices of defence and Crown advocates and 
everybody else involved. 

I have a couple of specific questions for John 
Ewing. First, judicial salaries will cost an extra 
£500,000 a year and judicial support will cost an 
extra £150,000 a year. How are those figures 
broken down? 

John Ewing: The £500,000 a year is roughly 
the cost of deploying two to two and a half extra 
temporary judges in the system. The £150,000 is a 
combination of staff costs in support of the 
judiciary and our investment in IT. 

Fergus Ewing: Is the cost of the extra judges 
based on an estimate of the total time that will be 
taken up in High Court of Justiciary business in 
relation to the new preliminary hearings? I am 
referring not simply to the preliminary hearing, but 
to adjournments and alterations—to which 
proposed section 72B refers—where the PH does 
not proceed, where there is a discharge or where 
there are Heinz varieties of extra new work loads. 
Is the £500,000 based on a prediction of what the 
extra work load will be with the new procedural 
creature inhabiting our justice system? 

John Ewing: The amount is based on a broad 
estimate of what we think the level of business will 
be initially. At its simplest, it allows us to run the 
preliminary hearings five days a week in Glasgow 
and Edinburgh. In discussion with the Crown, we 
are currently working up the model of how the 
procedures will work. The precise level of 
business will depend on the number of hearings 
and on case levels, but that is as close as we can 
get at the moment to estimating the judicial costs. 

Fergus Ewing: I would not criticise the 
methodology, but can you share with us the 
computation of your estimate, because we are 
facing a problem where there could be a huge 
range, and one could argue for a very low figure or 
a very high figure of preliminary hearings, and 
therefore extra costs? Can you share with us the 
computation—not today, if you do not have the 
detail with you—because for posterity at least it 
would be useful to see how you thought the 
system would operate before it came into effect? 

John Ewing: Sure. We can let you have the 
detailed breakdown. 

John Swinburne: Do you agree that there is an 
urgent requirement to apprise the public at large of 
the many facets of our hugely expensive legal 
system, to rectify the public perception that the 

system seems to be operating mainly for the 
financial benefit of the legal profession and not for 
the victims of crime? 

John Ewing: Yes. As an organisation we are 
working closely with other partners, such as Victim 
Support Scotland, to try to ensure that the way in 
which the courts operate provides a better service 
to victims. We are doing that in a number of 
different ways. 

Kate Maclean (Dundee West) (Lab): I have 
questions for Douglas Haggarty on the Scottish 
Legal Aid Board. I see from annex 1 of your 
written submission that you have additional costs 
of £1 million in the first year or two. I know that you 
list assumptions in the written report, but could you 
give a bit more detail on how you arrived at that 
figure? Annex 2 lists savings of £1.25 million. Are 
you confident that the savings will be achieved 
over the first two or three years? It would be useful 
if we had more detail on how you reached those 
figures. 

Douglas Haggarty (Scottish Legal Aid 
Board): The costs are contained in annex 1. We 
identified various areas where we thought the 
proposals would impact on the legal aid fund in 
one way or another. We split the figures into costs 
and savings, and you will see that those main 
headings were further broken down. The main 
cost will be just over £500,000 for mandatory 
preliminary hearings. The main cost to the fund is 
paying for the time of solicitors and counsel, which 
is a fairly heavy cost. Managed meetings could 
involve several hours of solicitors’ and counsel’s 
time. Although at present such meetings take 
place in some cases—we estimate that they take 
place in up to a third of cases—in future they are 
likely to take place in all cases. There are also 
lesser costs, about which various assumptions are 
made. 

The benefit of the additional procedure is that it 
will bring forward the provision of information by 
the Crown to the defence. We hope that that will 
reduce considerably the number of times that 
solicitors and counsel have to attend court. At 
present, they might have to return to court 
because proceedings have been adjourned, or 
they might have to turn up several times during the 
course of a sitting in the hope, rather than the 
expectation, that the proceedings will commence, 
which is worse for SLAB. Because we pay counsel 
by the day, that is a significant cost and can be 
almost the same as paying for a trial for that day. 

We tended to overestimate the costs and 
underestimate the savings, but we consider that 
there is potential under the new regime not just to 
cover the costs but to make a net saving. You will 
see that the cost of having one hearing is just over 
£500,000. If the number of times that solicitors and 
counsel have to turn up at the High Court is cut 
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out off the system, you can imagine the savings 
that we could make. However, we have 
underestimated the savings. 

In addition, we tended just to take into account 
what realistically will happen immediately. The 
assumption is that sheriff court proceedings are 
much cheaper than High Court proceedings. 
Obviously, once the new regime is implemented 
we hope that High Court proceedings will be run 
more efficiently, and that we will have savings 
from the High Court, but those have not been 
factored into the figures. 

Kate Maclean: You are quite confident that the 
savings will be achieved and that the profession 
will not find other ways of ensuring that the money 
can be claimed, but I am a bit cynical about that. 
Often, when these kinds of things happen and 
there is a balance between extra costs and 
efficiency savings, the extra costs occur but the 
efficiency savings never materialise. I wonder 
whether the system will be so efficiently run that 
savings will materialise. Are you confident about 
those savings? 

Douglas Haggarty: Yes. One can never 
anticipate everything that is going to happen. The 
reason we approached the costing in the way that 
we did is that we know there will be additional 
costs. The savings depend on efficiencies, such 
as making information available to the defence 
earlier and having fewer adjournments, and on 
court timetabling. We know that the bill team—
which is largely the former review team—is taking 
those matters seriously, and that people are 
working on court timetabling, the availability of 
information and greater communication at an early 
stage between the Crown and defence, which is a 
good thing. Even the transfer of business to the 
sheriff court will result in savings. If a reasonable 
number of the adjournments can be cut out, and 
we can be certain that a trial will proceed on a 
particular day, we will not have solicitors and 
counsel sitting around the court waiting for 
something to happen. Those are the costs that the 
fund picks up, and which we are quite confident 
will be reduced. 

Kate Maclean: So basically all the savings will 
come from reductions in fees to solicitors and 
counsel. 

Douglas Haggarty: Those fees, for attending 
court, for preparing for that or for doing written 
work, are the main cost to us. 

Jim Mather: I am interested in building on some 
of the comments that the convener made to see 
whether we can identify who is responsible for 
holding down and driving down costs in the 
Scottish Court Service, the Crown Office and 
Procurator Fiscal Service and the Scottish Legal 
Aid Board. The witnesses may respond in any 
order. 

11:00 
John Ewing: As chief executive, I have the 

responsibility of ensuring that the work of the 
Court Service delivers best value and that we 
achieve value for money in the way in which we 
use the resources. However, the work of the 
courts is an interplay of different agencies and 
different approaches and, from our perspective, it 
is very much a service operation. My control is 
limited to the courts’ staffing and the 
accommodation that is provided in the courts so, 
although I can drive down costs within that 
parameter, the attitude of the defence or the way 
in which the Crown prosecutes a case is a matter 
for others. 

Jim Mather: Do you have access to consistently 
stated comparative year-on-year data that allow 
you to monitor that? 

John Ewing: We do not have access to data 
that allow us to monitor the performance of 
defence agents and the Crown. 

Jim Mather: I am talking about financial data on 
the overall cost of the Scottish Court Service. 

John Ewing: I have such data only for the 
Scottish Court Service element. 

Jim Mather: Is there a perpetual annual 
increase in the overall cost—does it rise 
inexorably every year? 

John Ewing: The cost has continued to rise 
year on year, but we are coping with increases in 
demand on different levels and requirements to 
provide different kinds of service, such as the 
requirements that will follow from the Vulnerable 
Witnesses (Scotland) Bill. That information is 
available in the justice budget and in our annual 
report, which was published last week. 

Jim Mather: As a community, are you and your 
colleagues in the Crown Office and the Scottish 
Legal Aid Board held to account on your efforts to 
control and drive down those costs over time? 

John Ewing: That is dealt with as part of the 
Justice Department’s overall approach to the 
business. We are accountable to the Minister for 
Justice for the way in which we deliver our 
services. The Crown Office and Procurator Fiscal 
Service is answerable to the Lord Advocate. 

The Convener: Is it fair to say that, in the 
circumstances that you are describing, the people 
who make the key decisions that incur 
expenditure, who are primarily judges and 
lawyers, have no budget management 
responsibilities? 

John Ewing: That is true. 

The Convener: Is that a satisfactory and 
business-like way of operating the service, or does 

 

459



453  4 NOVEMBER 2003  454 

it necessarily lead to some of the problems that 
you highlight in relation to the policy 
memorandum? 

John Ewing: That comes back to the point that I 
made about the way in which the criminal justice 
system works and whether it is necessary to get a 
balance between the decisions that are taken. It 
would be argued that a judge should not be in the 
position of taking a decision on an individual case 
on the basis of what it would cost to run. If a 
decision is taken to prosecute a case such as the 
Lockerbie case, which was the most expensive 
case that we have ever prosecuted, we have to 
find the resources to enable that to happen. 

The Convener: Whatever resources are 
necessary. 

John Ewing: That is right. 

The Convener: There is no management 
attached to that. 

John Ewing: We manage the resources that 
are put in to ensure that we get the maximum 
value. There was very careful management of the 
resources that were committed to the Lockerbie 
case. The judge dealing with a case does not 
exercise budget control; the judge does not stop 
proceedings on the ground that an expenditure 
limit for that case has been reached. 

The Convener: Are there any incentives in 
relation to the way in which key decision makers 
make decisions that would assist with the process 
of budget management? 

John Ewing: Decisions are taken in respect of 
the attitudes of the court on sentencing and the 
application of sentencing discounts—for example, 
recognition might be given to pleas, which can 
have an influence on the total cost of running the 
system. The Crown Office and Procurator Fiscal 
Service might want to express a view on what it is 
influenced by in running cases. To a certain 
extent, the attitudes that SLAB takes to 
applications from the defence can have an impact. 

Norman McFadyen (Crown Office and 
Procurator Fiscal Service): The position of the 
Crown is rather different in the sense that the 
independent judiciary is not within our budget, so 
we are accountable for our expenditure in a 
clearer way. It is core to the management of all our 
work that we make prudent and appropriate use of 
resources. 

Of course, the Crown Office and Procurator 
Fiscal Service is still in the midst of a major 
reorganisation and programme of modernisation 
and our contribution on the solemn side—the High 
Court side—is one aspect of that. We are very 
conscious of what we spend and of the need to 
have appropriate economies. I am sure that the 
committee will be aware that we have secured 

quite significant increases in funding during the 
past few years, but that will level out, because we 
are expected to show significant efficiencies in the 
coming period. 

The Convener: Fergus Ewing has a question on 
baselines. 

Fergus Ewing: I have two points, which are for 
Mr Haggarty initially.  

I think that I must be missing something, 
because SLAB states, in paragraph 1 of annex 1 
to its submission, under the heading 
“Assumptions”, that  
“the Board’s assumptions have been based on 1,667 high 
court cases during the year 2001/2002”, 

whereas the Executive’s explanatory notes state 
that 1,489 indictments were registered in the High 
Court in that year. Is there a simple explanation for 
the difference between the two figures? 

Douglas Haggarty: Yes, there is. The number 
of indictments does not reflect the number of 
accused. Occasionally, an indictment involves 
more than one accused person. We worked out 
our figures on the basis of the accounts that we 
will receive. There might be only one indictment, 
but there could be two sets of solicitors and 
counsel and two accounts. That has been factored 
in. We are using a figure of 1,667 accounts; the 
smaller number reflects the number of indictments. 

Fergus Ewing: Following on from the questions 
that I asked John Ewing, are your assumptions 
about the volume of business—the number of 
preliminary hearings—the same as his? 

Douglas Haggarty: We have calculated our 
costs on the basis of the figures that we have just 
discussed. I note that, according to the financial 
memorandum, the number of cases proceeding to 
the High Court has increased, but I know no more 
than what I have read.  

Fergus Ewing: Before making your computation 
and setting out your assumption about the 
additional costs that the preliminary hearings 
would involve, you did not see the assumptions on 
which Mr Ewing’s calculations were based. 

Douglas Haggarty: No. I have seen the figures 
and we have discussed the matter with the Crown 
Office and Procurator Fiscal Service and we have 
discussed it with the Scottish Court Service, but I 
have not seen the assumptions on which the 
Scottish Court Service proceeded. 

Fergus Ewing: Perhaps Mr Ewing could share 
those assumptions with you as well as with us, as 
that would allow us to tell whether we are all 
working on the same assumptions. That might be 
sensible and might throw up some other pointers. 

I have another question, but it is for the Crown 
Office. 
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Dr Murray: SLAB has indicated that its 
submission might underestimate the savings and 
overestimate the costs. I want to check that, on 
the second page of your submission, you were 
saying that the transfer of solemn cases from the 
High Court to the sheriff court will be a saving, not 
a cost, because the relevant paragraph of your 
submission almost implies that that will be a cost. 

Douglas Haggarty: Yes. The broad saving is 
the reduction in average cost that the transfer from 
the High Court to the sheriff court will produce. 

Dr Murray: Your submission states: 
“The additional costs of counsel in the cases to be 

transferred to the sheriff court where counsel has been 
sanctioned has been factored in and set against the 
savings.” 

The use of the phrase “set against” implies that 
there will be a cost rather than a saving. I must 
admit that I would not have understood that. 

The figure of £1 million of additional costs 
comes from the managed meetings and the 
mandatory preliminary hearings. 

Douglas Haggarty: Yes, that is the total cost. 

Dr Murray: You suggest that that cost will exist 
for only two years. Will that not always be a cost to 
SLAB? 

Douglas Haggarty: Those costs will continue, 
but the savings should increase. 

Dr Murray: You think that the costs that will be 
incurred will kick in before the savings kick in. 

Douglas Haggarty: The costs will definitely kick 
in before the savings do. 

Dr Murray: Why is that, if the system is going to 
be more efficient? 

Douglas Haggarty: I imagine that, at least for 
the first financial year, the two systems will run 
side by side, which will mean that we will certainly 
not achieve the full benefits; in fact, one would 
anticipate problems at some stage. 

Dr Murray: I also want to ask about the 
payments to counsel to remain available for fixed 
trial diet, which amount to a cost of £100,000. 
Does counsel not remain available for fixed trial 
diet at the moment? 

Douglas Haggarty: That would not happen at 
the moment. In fact, I indicate in our submission 
that, under the current feeing arrangements, 
counsel—and, indeed, solicitors—would be paid 
only for work that has been done.  

Dr Murray: So the new system would allow 
them to be paid for work that has not been done. 

Douglas Haggarty: The idea is that, if counsel 
was about to start a trial on a Thursday, they 
would keep themselves free on the Wednesday to 

start on the Thursday. Those ideas have to be 
discussed further, but, instead of considering our 
own small corner, we consider—and, increasingly, 
we all consider—that if significant savings to the 
courts, the witnesses and everyone else involved 
can be made from the trial proceeding, which can 
be achieved by ensuring that counsel is available, 
broadly speaking that would be good. 

Dr Murray: Who is responsible for examining 
the way in which counsel is paid? Mr Swinburne 
has already mentioned the public perception that it 
is a bit of a gravy train. To be honest, it does not 
sound terribly efficient to pay £1,000 to £100,000 a 
year for people to make themselves available in 
case they have to be at work and to assume that 
everybody works in Edinburgh so that, if a counsel 
is based in and attends court in Glasgow, he or 
she gets allowances that assume that travel, 
subsistence and accommodation are attached to 
that. Who is responsible for examining those 
costs? 

Douglas Haggarty: All the provisions are 
contained within regulations, which are laid down 
and which the board applies. The current 
regulations date from 1989 and the current table of 
fees for counsel was prescribed in 1992. We apply 
the current system, but discussions are going on 
with Faculty of Advocates on what are called 
graduated fees—a system that England has—
which would be a different structure of feeing. 

John Swinburne: We live in an unequal 
society—its inequality brought me into this arena. 
The problem of the gravy train and the vast 
amount of expenditure with which the legal 
profession is running away could be solved just 
like that by doing to the legal profession what is 
done to my generation: means testing. Once 
lawyers have earned a certain amount of money, 
thereafter they should be paid only 50 per cent of 
their fees. That is a lot better than what happens 
to my generation: if we have a few bob put aside, 
we get means tested and get no benefits. Some 
form of means testing might be the only radical 
way in which to solve the problem of the gravy 
train running away with all the finances that could 
be put to better use than paying lawyers well in 
excess of £100,000 a year in legal aid fees. 

The Convener: I am not sure that that was a 
question. Perhaps we can move on. 

Jeremy Purvis: My question is for Norman 
McFadyen and Keith Connal and builds on the 
convener’s approach. Norman McFadyen said that 
the Crown Office has had substantial increases in 
expenditure. In your written evidence, you say that 
you are making  
“real improvements to our service and to modernise the 
prosecution of serious crime.” 
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That implies that efficiency savings are being 
made already, but the financial memorandum 
states that you will need a substantial increase for 
additional advocates depute and other staff. Will 
you give us the background to the assumptions 
that you have made and the evidence that you 
have used for that increase? 

11:15 
Norman McFadyen: Our assumptions are the 

same as those that the Scottish Court Service 
made. As far as preliminary hearings and the work 
that goes on around them are concerned, we 
assume that it will take the first two years of 
operation of the new legislative regime to see the 
sort of efficiency that would absorb some of the 
additional work. The slight difference for us is that 
we do not consider that the efficiency of the new 
court will necessarily absorb all the additional work 
for the Crown. That is because there will still be a 
permanent need for the Crown to do much more 
preparation and front loading and to co-operate 
much more with the defence. There will be 
preparatory work before the managed meetings, 
which were mentioned earlier, and for the 
preliminary hearings. There will also be more work 
involved in making evidence available to the 
defence and in everything else that goes with 
operating a more efficient court.  

That is the Crown’s slightly different position. 
The other aspect that is mentioned is the cost of 
developing software that will enable us to manage 
particular aspects of High Court and solemn 
business, which we do not presently have the 
funding or resources to develop. 

Jeremy Purvis: In your submission, you refer to 
the two-year period, which is clearly mentioned in 
the financial memorandum, but you also say that 
the bill  
“looks to deliver a change of culture”. 

No time scale is put on changing the culture, so 
how can you build in your assumptions for the 
reduction after the two-year period? 

Norman McFadyen: Sorry, I did not understand 
the question. 

Jeremy Purvis: The assumption is that 
“after the initial 2 year period, the system should be 
sufficiently efficient that the £250,000 will be offset by the 
consequential savings”, 

but you say in your submission that that will be 
brought about by culture change.  

Norman McFadyen: That is culture change in 
the broadest sense, but it will be more tangible 
than that. To put it bluntly, we seek far less wasted 
court time. Wasted court time costs not only 
judges’ salaries, but prosecutors’ salaries and 

witness expenses, as well as inconvenience to the 
police and everything that goes with that. The bill 
proposes a system in which cases will not be 
called for trial unless they are ready to be. As Lord 
Bonomy found, and as anyone who goes around 
the criminal courts sees daily, cases come in for 
trial and do not proceed all the time. Achieving that 
reduction in wasted time will take a change in 
culture, but the bill will drive that change in culture. 
People will need to buy into that change. Of 
course they can obstruct or resist the change, but 
it will be more difficult for them to do so in the new 
system, because the court will have much more 
control, will fix when a trial is ready to proceed, will 
question counsel about whether they are ready 
and will expect us on the Crown side to be much 
more prepared and to ensure, as far as we can, 
that the defence is better prepared to go to trial. 

Jeremy Purvis: Kate Maclean made the point 
that it is clear to the committee that there will be 
increased costs, but less clear where there will be 
identifiable efficiencies and the commitment to see 
them through. In your submission, you say that 
once the two-year period is over, 
“we should see greater efficiency at the trial court stage”.  

That comment is followed by a statement that the 
determined figure of £250,000 “will be offset”. My 
concern—and Jim Mather’s concern—is what 
procedures or measures are there to ensure that 
they are made. 

Norman McFadyen: Do you mean to ensure 
that savings are made? 

Jeremy Purvis: Yes. The Crown Office and 
Procurator Fiscal Service does not have the 
burden of the judge as it is not completely 
independent from the budget process. 

Norman McFadyen: We will monitor the 
performance of our staff and units closely. We will 
also monitor along with the Scottish Court Service 
general management information, such as 
information on the progress of cases, how much 
business is conducted through the courts and the 
level of adjournments. We are working with the 
Scottish Court Service to develop the core of 
management information that it will be necessary 
to measure in the post-bill world. A lot of that is 
common to us and the Scottish Court Service.  

We know that, unless we do our bit to implement 
the bill, the risk is that it will not work. We are as 
confident as we can be that it will work, but we 
couch our confidence in slightly guarded terms 
and say “should” rather than “will” because, as 
John Ewing said, we are not the sole players. The 
changes will require commitment from all the 
players in the system, including the management 
of the Scottish Court Service, judges, the 
management of the COPFS, prosecutors and the 
defence. 
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Jeremy Purvis: Would not it have been more 
transparent for the public if you had given a range 
of possible efficiency savings? You couch the 
statement using the word “should”, but then give a 
clear figure. 

Norman McFadyen: Perhaps that “should” was 
a slight understatement—the prediction was as 
confident as we could make, but the situation may 
turn out to be better. All the witnesses are saying 
that we may be understating the realisable 
efficiency savings. However, we are all conscious 
that the volume of work in the courts that deal with 
serious cases—the High Court and the sheriff and 
jury courts—is increasing, which will undoubtedly 
mitigate the savings. The other side of the coin is 
that, without the legislation, the system, which is 
unsatisfactory at the moment, would only become 
more unsatisfactory because of the growth in the 
volume of business. 

Jeremy Purvis: The IT costs are substantial. 
Will the new IT system be dealt with internally or 
will there be external procurement? 

Norman McFadyen: The new IT measures will 
be provided as part of our existing IT 
programme—the future office system programme. 
In essence, the new measures are a part of that 
programme that we had to put on ice because, 
although we received significantly increased 
funding, we had to concentrate our IT efforts on 
the bulk work, which is on the summary side. To 
put that into context, the number of solemn cases 
with which we deal is in the low thousands, 
although the number varies depending on whether 
one measures the number of accused or the 
number of cases. However, on the overall volume 
of business, we receive more than 300,000 reports 
in a year. Our new IT system is being rolled out 
only for the summary business, although we had 
plans to apply the system to the solemn side. We 
have now tweaked those plans in the light of the 
Bonomy review. 

Jeremy Purvis: That is a very expensive 
tweaking. 

Norman McFadyen: We have not tweaked the 
overall system; we have tweaked the plans that 
we had to put on hold. In fact, we are doing more 
than tweaking; as a result of Lord Bonomy’s 
recommendations, we are making significant 
improvements to what we might otherwise have 
done. Our IT system roll-out would have stopped 
at the point at which an accused appears on a 
serious charge—IT systems are used after that 
point, but they are not particularly sophisticated. If 
we are to manage witnesses, documents and 
disclosure more proactively than we do at present, 
we need to introduce the solemn phase of the 
future office system. 

Jeremy Purvis: Will the new system be 

managed internally through the existing contractor 
or staff? 

Norman McFadyen: We are discussing the 
specification with the existing contractor. I am 
cautious about saying more than that, because 
commercial issues would be raised. 

Jeremy Purvis: Will the system be able to 
accommodate other IT developments that the 
committee has heard about, such as the systems 
that will be needed as a result of the Vulnerable 
Witnesses (Scotland) Bill? I understand that those 
systems are different and will involve cameras and 
other equipment. Will your new system link in with 
IT systems that are required as a result of other 
legislation? 

Norman McFadyen: Our new system is not 
particularly relevant to the use of cameras, video 
equipment and other equipment of that nature; it is 
about case management and generation of 
documents. To an extent, our system is about 
storage and management of documents, but it is 
not related directly to the aspects that you 
mention. 

Jeremy Purvis: Your submission states that 
£830,000 will be required for the new system, but 
you say that you are in the early stages of 
developing it. How did you arrive at that figure? 
Given that you are to enter into discussions with 
the contractor about the potential cost of 
developing the system, have not you just given the 
contractor the bill? 

Norman McFadyen: No. We have costed the 
roll-out of the future office system for the solemn 
side, but the system that we are now considering 
has a slightly different focus and is probably not 
quite as all-singing and all-dancing as we might 
have proposed. Keith Connal will correct me if I 
am wrong, but the figure is within the earlier 
overall estimate of what we might have spent on 
the development of the system for the solemn 
side. The figure is an estimate—it had to be an 
estimate—but it is reasonably well-informed 
because we have done a lot of scoping work on 
the development of the future office system on the 
solemn side. 

Keith Connal (Crown Office and Procurator 
Fiscal Service): To clarify, although we accept 
that the contractor has, to an extent, seen the 
estimate, I point out that we could not have hidden 
that estimate in this process. The estimate of 
£830,000 is £700,000 plus VAT and is based on 
the cost of developing, testing and implementing 
the software and integrating it with existing 
systems. That estimate is not a commitment to 
pay the contractor that sum. 

Fergus Ewing: To pursue that point, the first 
thing that puzzles me about the figure of £700,000 
plus VAT is that Mr McFadyen’s written 
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submission of 29 October states that the money is 
to 
“allow for the development and roll out of software, which 
will support the management of witnesses and evidence 
and the greater level of assistance to the defence”. 

Obviously, the prosecution service has an existing 
method of managing witnesses and evidence and 
of providing assistance to the defence. Is that 
done using existing software? 

Norman McFadyen: It is done partly using 
existing software and partly without using software 
at all, which is what makes the process expensive. 
The difference in the post-Bonomy world is that, 
according to the recommendations, which we 
generally accept, witnesses’ statements should be 
disclosed to the defence as early as possible. At 
present, statements are not routinely disclosed to 
the defence, although the defence has a list of the 
witnesses, whom it can interview. 

The proposals are a radical departure. Whereas 
at present, copies of documents that are used in 
cases in the High Court are made available to the 
defence, but at a late stage, Lord Bonomy 
suggests that they should be made available as 
early as possible. In large cases—all the cases 
involved are large—documents do not come to the 
prosecutor together but at various stages. In the 
post-Bonomy world, prosecutors will have to 
ensure that documents and witness statements 
are sent to the defence as quickly as possible. We 
will need sophisticated management systems to 
ensure that we disclose statements properly, that 
we have not missed any out and that we can track 
when they were disclosed. Along with that, our 
management of witnesses, which involves 
managing their attendance at court and putting 
them on notice to come to court, must be much 
more efficient. That is a difference in the culture 
and approach of the prosecution service and its 
relations with the defence. If we did not have IT 
systems to support the changes, they would be 
extraordinarily labour intensive. 

Fergus Ewing: I understand what you say, but 
two points strike me. First, the work is being done 
at the moment— 

Norman McFadyen: Sorry, but the work is not 
being done— 

Fergus Ewing: The prosecution generates 
statements; sharing them with the defence seems 
to me to be a matter of pressing an e-mail button 
or photocopying. I cannot understand how the cost 
of software will work out, at the least, at about 
£500 for every indictment. You say that, in some 
cases, work is done later— 

Norman McFadyen: The work is not done at 
the moment. Statements are not provided to the 
defence. 

Fergus Ewing: Not routinely. 

Norman McFadyen: Exceptionally, some 
statements may be provided on request in special 
circumstances and at a late stage. 

Fergus Ewing: Why should it cost so much to 
provide a copy of a document, which can be done 
either by e-mail or by photocopying? Why should it 
cost £700,000? 

Norman McFadyen: The cost relates to the 
whole system for managing witnesses and 
documents. That system is not required only to 
provide statements to the defence, but to give a 
clear audit trail as to when those statements are 
provided. It is also about the management of 
witnesses and about ensuring that we have the 
most up-to-date information about their needs so 
that we can better manage their attendance at 
court. Those are things that we have developed 
better on the summary side—the volume side—
but on which we still need to do a lot of work on 
the solemn side. 

11:30 
In terms of the production of copies of 

documents, we currently provide photocopies of 
documents at a late stage, after the indictment is 
served, and it is a relatively simple task—you take 
the bundle of documents and you copy them. 
Bonomy says that that is not acceptable and that 
the documents should be provided at the earliest 
possible opportunity. If you get a report from the 
forensic scientist, you provide it. If you get 
something else, you provide it. If it is a question of 
a member of the administrative staff or a fiscal 
looking at a document and deciding what to do 
with it, that takes up quite a lot of valuable time. 
We want to simplify the process so that we can 
make those documents available quickly when 
they come in.  

At present, however, our working systems allow 
us to do that only in relation to the High Court. 
Practice in the sheriff and jury courts is very 
patchy indeed. We will be doing work that at 
present has to be paid for separately by the 
Scottish Legal Aid Board, and we will be managing 
the documents and witnesses at court. That has a 
capital cost: it is an investment to improve how we 
manage those two critical aspects of solemn 
cases.  

Fergus Ewing: I understand all that, and you 
have obviously repeated the points, but I would 
like to ask one final question. The work that you 
are describing is part of a larger software 
programme—the future office programme, I think 
you said—that has been put on ice. Will any part 
of that £700,000 actually benefit matters other 
than those that we are concerned with under the 
bill? 
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Norman McFadyen: The matters that the 
money will benefit are, in some ways, indirectly 
related to the bill, because they are related to 
Bonomy’s recommendations, which underpin the 
bill. Not everything that we are doing in relation to 
that work is spelled out in the bill. The bill does not 
mention disclosure of statements or the point at 
which documents are provided, but it proceeds on 
the assumption that, unless those things happen, 
the new preliminary hearings will be nugatory 
effort.  

Jim Mather: I would like to go back and ask 
each of the three representatives when the last 
external value-for-money audit was carried out into 
each of their organisations. 

John Ewing: Do you want to define what you 
mean by a value-for-money audit? We are audited 
annually— 

Jim Mather: That is a statutory audit.  

John Ewing: Yes, and it also involves an 
element of looking at certain of our procedures 
and processes. There has not been an audit of 
High Court operations, as far as I can recall, for— 

Jim Mather: That is what I was getting at. Has 
there never been an external value-for-money 
audit—by the Auditor General for Scotland, say—
into the workings of the Scottish Court Service? 

John Ewing: As I said, certain aspects of our 
work are scrutinised by our external auditors, who 
are appointed by the Auditor General, but there 
has been no external audit of the operations of the 
High Court by the Auditor General since his role 
was established.  

Jim Mather: I put the same question to the 
Crown Office and Procurator Fiscal Service.  

Norman McFadyen: The same applies in our 
case.  

Jim Mather: And to the Scottish Legal Aid 
Board? 

Douglas Haggarty: I do not move in such 
exalted circles, I am afraid. I tend to deal with 
technical matters. I know that we are audited 
every year and that there has, of course, been a 
review of legal aid, but that is the only extent to 
which I can be of assistance.  

Dr Murray: My concern is rather like that of 
Fergus Ewing. We read about the capital 
expenditure of £830,000 and it seems to me that 
that is money for modernisation of the system, 
which may be extremely desirable but is not 
necessarily a cost incurred by the introduction of 
the bill. It could be appropriate to make a claim for 
improving the software on the Justice 
Department’s capital budget, but is it really 
appropriate for that to be included as part of the 
cost of the bill, if the bill itself does not mention 

documents’ being made available to the 
prosecution? 

Norman McFadyen: That is a reasonable point. 
We could have omitted all reference to the system 
in the financial memorandum, but we would have 
been giving a rather imperfect picture of the 
expenditure that is being incurred in relation to the 
bill. As I said in response to Fergus Ewing’s earlier 
question, without that early disclosure of material 
by the Crown, there would not be much point in 
there being a managed meeting or a preliminary 
hearing, because there would be nothing to 
discuss at that stage. That is critical to how the bill 
will work, but Dr Murray has made a fair point. 
One could take the purist view that, since that 
spending does not relate directly to words that are 
in the bill, it is not bill-related. From our point of 
view, however, it is bill-related, because we know 
that we have to incur that spending to make the 
bill work.  

The Convener: I return to the issue of 
management. In most industries where the use of 
information technologies has achieved significant 
improvements in processes or significant cost 
savings, that use of IT has led to the removal of a 
stage—or layers—in the proceedings, particularly 
one that involves face-to-face meetings. It seems 
to me that we have almost the reverse situation in 
this case, where you are adding in a statutory 
process in the form of the preliminary hearing. 
Before we agree to that as a principle, is it 
possible to suggest that, in some cases, the 
preliminary hearing, which may be simply to set 
the time of the trial, could be conducted elsewhere 
than in a court setting or with the support of 
advocates or other personnel? If some decisions 
need not be taken in that setting and could be 
cost-effectively taken in a different way, such as 
through the use of information technology, should 
we be approving a bill that explicitly requires that 
preliminary court hearing as a statutory 
mechanism? 

Norman McFadyen: There are two aspects to 
that. There is what is described as the managed or 
mandatory meeting, which can be extremely 
informal and can be done on the telephone, by e-
mail or by fax. It does not require people to sit 
down together, although that may sometimes 
make more sense. The preliminary hearing in 
court, although it will generally be mandatory, can 
be dispensed with if it is agreed that it would not 
be necessary in a particular case. Our hope is that 
those will be useful hearings at which the court will 
challenge parties and try to drive forward what is 
happening in the case. However, I agree that, in a 
case where there are no issues to be resolved and 
everyone is content and knows what is happening, 
one could do without it.  
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The Convener: In other words, you are saying 
that there might be circumstances in which a 
managed meeting might be an effective substitute 
for a preliminary hearing, and it would certainly be 
a cheaper mechanism for doing the business that 
might be required. 

Norman McFadyen: Where there is complete 
agreement and where there is no matter on which 
the judge requires to reach a decision, it is 
possible that the preliminary hearing could be 
dispensed with, but I rather think that that would 
be exceptional. 

John Ewing: I have to agree with Norman 
McFadyen. We may eventually reach a situation in 
which there is a category of cases that are 
relatively simple and straightforward and for which 
most of the issues that need to be resolved will be 
resolved in the discussion between the defence 
and the Crown prior to the hearing. In that case, 
the court hearing may go through on the nod, or 
fairly quickly. However, the important thing to keep 
in mind is that the whole tenor of the bill is about 
creating an opportunity for closer judicial 
management of the process, and the procedural 
hearing is the way in which we involve that. That 
judicial management is the best way that we can 
envisage at the moment of achieving the change 
in culture and behaviour that will be necessary to 
make the bill work.  

It is not an exact analogy, but last year the court 
introduced new procedures for criminal appeals, 
which brought in a much greater element of 
judicial management. Previously, we could be sure 
in only 30 per cent of the cases of when the 
appeal hearing was going to be, but the situation 
has been improved and that now applies to 90 per 
cent of cases. We know that such judicial 
management gives us the certainty that we are 
trying to achieve.  

The Convener: I suppose that I am asking 
whether the bill pushes judicial management far 
enough. If it is possible in some cases, however 
few they may be, to substitute an informal 
mechanism for the formal process of going 
through the court, that informal process will almost 
certainly be less costly than a formal court 
appearance, especially if the result of the court 
appearance is a purely formal agreement to 
something that has already been clear in advance. 
If so, should we consent to a default requirement 
for a preliminary hearing or should we consider 
making the legislation say that, in appropriate 
circumstances, there should be a preliminary 
hearing but that, in other circumstances, a 
managed meeting may be a suitable mechanism 
for achieving the agreements that are required in 
particular cases? That would clearly have cost-
benefit implications. 

John Ewing: It would, but it would be 
extraordinarily difficult to define the cases in which 
that would apply. 

The Convener: Perhaps it would be for a judge 
to decide in which circumstances those routes 
would be appropriate. 

John Ewing: Yes, there is a possibility that we 
will do that through the procedural hearings. 
However, another element to the procedural 
hearings is worth bearing in mind: they provide the 
opportunity for pleas to be tendered. At the 
moment, that does not happen until the day of 
trial. That is a judicial element that would require a 
court hearing, so the two could not be completely 
separated. 

The Convener: Okay. We have exhausted our 
questions to the witnesses. I thank you all very 
much for coming along and answering our 
questions. We will put the issues that you have 
raised to the Scottish Executive officials who will 
come to give evidence to us next week. 
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Criminal Procedure (Amendment) 
(Scotland) Bill: Financial 

Memorandum 

10:37 
The Convener: Agenda item 2 is further 

consideration of the financial memorandum for the 
Criminal Procedure (Amendment) (Scotland) Bill. I 
welcome to the committee Wilma Dickson, who is 
head of the Scottish Executive Justice 
Department’s criminal procedure division, Tom 
Fyffe, who is a bill team member, and Sharon 
Grant, who is from the community justice services 
division. 

Committee members have before them a copy 
of the submission that we have received from the 
Law Society of Scotland. I remind the committee 
that, as with the Nature Conservation (Scotland) 
Bill, I will ask what key issues members wish to be 
incorporated into the committee’s report.  

Do the witnesses wish to make a brief opening 
statement or do they want to move straight to 
questions? 

Wilma Dickson (Scottish Executive Justice 
Department): We want to move straight to 
questions because you identified some of the 
things that you wanted to talk about last week.  

I am a bit deaf, and, although I should be okay 
because of all the microphones, it is helpful if 
people look at me when they talk to me, because I 
have to lip-read a bit. 

The Convener: We will do our best.  

Dr Murray: I will kick off on value for money. I 
was a bit perturbed to hear from last week’s 
witnesses that sums of money are being set aside 
as retainers for solicitors to make themselves 
available. Did the Executive consider undertaking 
value-for-money studies with organisations such 
as the Scottish Court Service, the Scottish Legal 
Aid Board and the Crown Office and Procurator 
Fiscal Service prior to considering the policy 
proposals? 

Wilma Dickson: SLAB is suggesting that it 
might be worth making a payment to ensure that a 
counsel does not engage himself in business that 
might overrun. Waste of court time, which might 
happen if a counsel has double-booked through 
no fault of his own because a previous 
engagement has overrun, is a waste of judges’, 
prosecutors’, witnesses’ and jurors’ time, as well 
as a cause of huge inconvenience to witnesses 
and victims. It is fair to say that no final decisions 
have been taken on the form of the legal aid 
payment, but such a payment might be a small 
price to pay to ensure that trials start on time. It is 
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important to say that the details of the form in 
which such payments would appear in regulations 
have still to be worked out but, on a risk 
assessment basis, it might well be better to invest 
to save further down the line. 

Is it fair to say that one of the issues on best 
value that came up last week was consideration of 
the criminal justice system as a whole and the 
extent to which we should attempt to look across 
the system and see whether best value is being 
delivered by the system working together? 

Dr Murray: Yes. 

Wilma Dickson: It might be worth flagging up to 
the committee the fact that the first meeting of a 
criminal justice system board that will bring 
together the stakeholders will be held on 1 
December. The purpose of the board will be to 
examine management information across the 
system, to identify the blockages and the problems 
and to find ways forward. Although that is primarily 
about efficiencies in the system, not about saving 
money, it is a first attempt at addressing value for 
money. 

I reiterate the points that witnesses at last 
week’s meeting made. It is difficult to consider the 
criminal justice system as a system, because of 
the necessary constitutional independence of a 
number of the main players. No one can tell the 
Lord Advocate whom to prosecute and no one can 
tell a judge what to do in a case, nor should they 
be able to. When we bring stakeholders together, 
it is about taking a consensual approach to 
considering whether we have a common diagnosis 
of where the problems are and what we are going 
to do to fix them. 

Dr Murray: In a sense, it might turn out that 
some of the costs that are identified as being 
associated with the bill are costs that will be 
incurred in modernising the system. 

Wilma Dickson: Yes. One of the difficulties is 
that the bill is the core of a wider modernisation 
programme. The issue of what is in the bill, what is 
out of it and what is on its margins was discussed 
last week. I repeat what last week’s witnesses 
said, which is that, to make the reforms in the bill 
fully effective, it is necessary to make some of the 
changes that are in the white paper, “Modernising 
Justice in Scotland: The Reform of the High Court 
of Justiciary”, but not in the bill, such as those on 
disclosure. The committee might want to discuss 
that. 

The Convener: One of the issues that came up 
in evidence last week was that, although 
organisations involved in the administration of the 
criminal justice system could each exercise some 
management control over their budgets in their 
own areas, they do not make the key decisions 
that affect costs. I am well aware of the 

constitutional issues, but could not the 
Administration have gone further in seeking to find 
a framework that encourages the people who 
make the key decisions—who are primarily 
judges—to work within a financial framework that 
would allow more control to be exercised than is 
the case in the present system? The impression 
that last week’s witnesses gave us was that they 
have very little control over the costs of the 
system. The present financial management 
system does not seem to be a good one. 

Wilma Dickson: The Executive acknowledges 
that we need a cultural change to a more 
managerial approach. The white paper underlined 
the fact that the court and all the lawyers before it 
need to see themselves as being individually 
responsible for the efficient administration of 
justice, so that is recognised. 

There are some difficulties when we get down to 
the nitty-gritty of particular cases. For example, 
one could not reasonably say that the defence 
does not need an expert witness because it has 
already had lots of money. When it comes to 
dealing with particular cases, there is an overriding 
priority of fairness for the accused, so I am sure 
that the committee appreciates that matters are 
not entirely straightforward. 

That said, it is not the case that the Executive 
can do nothing about cultural change. I will give a 
few examples. In parallel with the bill, a number of 
strands of implementation are being worked up. 
One of those strands is getting the legal aid 
proposals into detailed regulations. It is obvious 
that providing the right balance of incentives and 
sanctions for early preparation of cases is critical, 
so there is an influence at that point. On legal aid, 
there are other on-going discussions about a more 
sophisticated graduated fee scheme for counsel 
and on payment for solemn legal aid. Many 
parallel discussions are going on about how we 
make legal aid deliver better. The committee will 
be aware that the minister has just announced an 
overall strategic review of legal aid. From that 
point of view, it is possible to build in some 
managerial incentives. 

Although, constitutionally, we cannot give 
guidance to judges, we are talking to the Judicial 
Studies Committee, which is responsible for the 
training of judges, about the kind of training that 
will be required to deliver the change of culture 
that the bill envisages. We have already met the 
committee and we will meet it again shortly. The 
process is judicially led and it is for the Judicial 
Studies Committee to determine the form of the 
training. 

10:45 
The Convener: The parallel with the medical 

profession occurs to me. Although no one would 
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tell a doctor how to treat their patients, over the 
past 10 years, the national health service has 
done considerable work to establish a system in 
which doctors take some responsibility for 
management of budgets within their area, as well 
as for the professional decisions that they take. 
When I read the financial memorandum to the bill 
and Lord Bonomy’s report, I was struck by the 
refusal to engage with that issue. The Finance 
Committee finds that very disappointing. Although 
we would not want the Executive to ask the 
judiciary to set aside its constitutional 
independence or constitutional role, we would 
want it to say to judges that the decisions that they 
make must bear some relation to budgets in the 
same way that everyone else’s must do. It is very 
disappointing that the bill does not seem to 
address that issue. 

Wilma Dickson: As far as the parallel with the 
medical profession is concerned, a consultant’s 
independence is contractual—there is not the 
same overriding constitutional issue as there is 
with the judiciary. I am quite familiar with that area, 
because I used to deal with such matters when I 
chaired the general practitioner pay negotiations in 
my last job.  

The Convener: Although I might be ignorant of 
legal issues and legal etiquette, I do not accept 
that the constitutional role of judges necessarily 
means that they should not be subject to controls 
over the expenditure of public money. We are 
responsible for properly safeguarding the 
expenditure of public money and for ensuring that 
that money is spent in a value-for-money way. It 
can be argued that that is of equal importance to 
any constitutional role that the judges might point 
to. I suggest that the idea that a system can 
continue to operate without elementary financial 
controls is not an acceptable proposition and 
needs to be taken back to ministers. 

Wilma Dickson: I am happy to do that. 

Jim Mather: I accept what you said about 
cultural change. What plans do you have to 
ensure that the Scottish Court Service, the Crown 
Office and SLAB work more closely together to 
eliminate or minimise cost and delay? 

Wilma Dickson: Are you talking about the High 
Court in particular? 

Jim Mather: Yes. 

Wilma Dickson: The process of implementing 
the bill involves the members of the multi-agency 
group who worked together on the bill’s 
preparation working together on its 
implementation. A number of work streams are 
under way—for example, on legal aid and on 
evaluation and monitoring. One of the critical 
aspects of that is the development of a good 
baseline of information, which means that, once 

changes are introduced, they can be measured. 
Would the committee be interested to hear how 
we are going to do that? 

Jim Mather: Yes. 

Wilma Dickson: We have a group that involves 
the Scottish Court Service, the Crown and our 
researchers, which is establishing what the key 
variables are. Some of them are obvious—the 
number of adjournments and extensions and the 
occasions on which people plead guilty are critical 
to measuring the efficiency of the system. The 
idea is that we should agree on those variables 
and build them into people’s electronic 
management systems for 2004-05—the year 
before implementation—so that we will have a 
good, robust, recent baseline against which to 
measure change once we get to implementation. 
That is the kind of thing that the committee will 
wish to consider.  

There is also a wider issue about the whole 
system working together, which is partly 
addressed by getting people to come together at 
national and local levels to consider what they can 
do to solve the problems. That is essentially what 
we are doing through national and local boards.  

Jim Mather: Going beyond getting people 
together to discover where costs in terms of 
delays and money are incurred, what plans do you 
have to ensure a proper level of benchmarking, 
external audit and rejustification of the total 
resources that are employed? 

Wilma Dickson: That goes a wee bit beyond 
the bill team’s remit. We are now addressing 
system blockages, and that will have economic 
benefits, although the implementation that we are 
carrying out is not directly focused on saving 
money. It is beyond my remit to say what I think 
the Executive should do in the way of 
benchmarking and external audit. Audit Scotland 
recently produced a report on youth justice and 
the matter of time intervals is now being 
addressed, although it is for the audit folk 
themselves to decide what their priorities are.  

Jim Mather: I wonder whether there is a serious 
omission there. In any other sphere of activity, 
particularly commercial activity, there would be an 
expectation that any change that was being 
mooted, with money being put in, would sweat out 
additional savings.  

Wilma Dickson: The witnesses who appeared 
before the committee last week pointed out that 
the High Court does not operate in a static 
context. There is an expectation that the number 
of the kind of cases with which the High Court now 
deals will continue to rise. Among the relevant 
factors in the system are the minimum five-year 
sentence for firearms offences and the increase in 
the capacity of the Scottish Drug Enforcement 
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Agency, which will increase business. When Lord 
Bonomy considered why the number of High Court 
indictments had risen so much and to what that 
was attributable, two thirds of the reason was to 
do with an increase in the number of serious drugs 
cases.  

There are many factors in the system that will 
increase the demand on the High Court. We are 
not saying that the proposals will mean lower 
costs at the end of the day. It is very difficult to 
isolate certain factors from all the other pressures 
on the High Court. High Court judges also do civil 
business and, as the committee might be aware, 
there is also huge pressure on the civil side. 
Furthermore, there is huge pressure on criminal 
appeals.  

We are not saying that the changes will save 
money—it would be unrealistic to say that it will 
cost less to run the High Court in two years’ time. 
We are saying that we will have a more efficient 
system, which should liberate resources to deal 
with some of the other pressure points. It is more 
about putting a lid on further increases; given the 
other factors involved, it would be idle to pretend 
that the court will cost less to run. The area 
covered by the bill is in fact relatively small in 
relation to all those factors.  

Jim Mather: Are the measurements in place to 
identify those efficiencies and ensure that they are 
made? 

Wilma Dickson: The evaluation monitoring 
framework will cover that. Efficiencies in legal aid 
cases are fairly straightforward. As far as 
efficiencies elsewhere are concerned, we would 
measure reductions in the number of 
adjournments and extensions. Those are a proxy 
for finance; they are not in themselves a matter of 
finance, although it is possible to assess how 
much the costs for them are. In effect, the 
efficiencies would be measured, but that is a proxy 
for financial management.  

Mr Brocklebank: One of the bill’s provisions 
concerns the remote monitoring of individuals. Will 
there be any additional costs to the police in 
apprehending those remotely monitored 
individuals who breach their bail conditions? 

Sharon Grant (Scottish Executive Justice 
Department): The increased costs to the police 
will be marginal. If someone was released on bail 
and breached their conditions, the police would 
have to apprehend them. Electronic monitoring 
makes it more visible that the person has 
breached bail, and the police should be able to 
respond more speedily and apprehend the 
offender for breach of the condition. 

Mr Brocklebank: You appeared a little 
uncertain in saying that. Are you saying that the 
remote monitoring provision will broadly be cost 

neutral, or are you saying that the speed with 
which the police will be able to react— 

Sharon Grant: The speed of response will, of 
course, be entirely down to the police, taking into 
account their operational priorities. At the moment, 
the police might not be aware of someone 
breaching a bail condition right away and it might 
take some time to apprehend the offender. Under 
the new measures, the electronic monitoring 
company will be able to notify the police of a 
breach quite quickly. The police will then be able 
to take a decision on when it is appropriate to 
apprehend the offender.  

Mr Brocklebank: What about the costs 
associated with undertaking assessments for the 
purpose of movement restrictions? 

Sharon Grant: Undertaking assessments is a 
matter for local authorities. We estimate that the 
cost for 100 orders during the pilot period would 
be about £12,500 across all the local authorities, 
which works out at roughly £125 per assessment.  

The Convener: The bill provides for preliminary 
hearings. At the end of our evidence-taking 
session last week, the witnesses seemed to 
recognise that a hearing as such might not be 
required in all cases, although the bill provides 
formally for that. Instead of having to take up 
expensive court time, with judges and everybody 
else in place, it might be possible to get the 
business done through a managed meeting, or 
possibly through another mechanism that might 
not involve a meeting of any kind. That will not 
apply in all cases—indeed, it might apply to only a 
minority of cases—but that could potentially lead 
to significant cost savings. Was that given 
consideration? 

Wilma Dickson: There are two answers to that, 
a policy one and a practical one. The key purpose 
of the bill is to deliver justice better in the most 
serious cases. The judicial management of cases 
is critical to the bill’s aims. That picks up the points 
that have been made about a culture change. 
Critically, the court, rather than the Crown, will set 
the trial date. At the moment, the Crown decides 
when a case comes to court. To avoid wasting its 
time, in future the court will do so, on the basis of 
the full evidence, showing where the parties are 
at. 

There is provision in the bill for the court to 
dispense with the preliminary hearing if both 
parties lodge a written submission saying that they 
do not require it. I think that you are suggesting 
that the burden of proof could be turned round, in 
that it should be for the court to demand the 
preliminary hearing, rather than for the parties to 
ask for a dispensation. The difficulty with that is 
that the court will not have papers on all the cases 
that are under way unless it is going to do 
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something about them. Therefore, in order for 
such arrangements to be made, the court would 
need to obtain a full written statement from the 
parties. That is not provided routinely.  

On balance, our view is that the preliminary 
hearing should be the norm, but there should be 
every scope for the flexibility of dispensing with it. 
That is partly because judicial management is 
critical and partly because it would be quite difficult 
to do things the other way round. The court would 
have to be given a lot of information about the 
case to make a decision on whether to proceed 
with the hearing. It would not have such 
information to hand routinely. Also, the court might 
want to ask questions about the case. 

11:00 
The Convener: I will stop you at that point, 

Wilma. We indicated earlier that, as a mark of 
respect for remembrance day, we would hold two 
minutes’ silence at 11 o’clock. That time has 
arrived, so I ask everybody to stand. 

11:02 
The Convener: I am sorry to have interrupted 

you.  

I will expand the point slightly. In the civil courts 
where judicial management was pioneered and 
has been in operation for some time, mechanisms 
exist to allow judges to determine issues such as 
time scales for trials and various other 
arrangements without necessarily going through 
the process of the formal hearing. Are we putting 
in place a mechanism for serious criminal cases 
that creates an expensive default when a provision 
could be framed differently to allow more flexibility 
than the present format of the legislation permits 
or encourages? 

Wilma Dickson: I understand the point. There is 
clear provision in the bill for the court to dispense 
with the preliminary hearing without any need to 
hear the parties. 

The Convener: How the bill is drafted makes 
that situation seem exceptional. If the bill were 
drafted differently, dispensation of the hearing 
could operate as a more appropriate choice.  

Wilma Dickson: The critical point is that the bill 
is drafted in such a way that both parties have to 
agree to dispense with the hearing. In relation to 
other matters, one party could say, “I would like to 
bring this forward or back”. The philosophy behind 
the bill is that judicial management is important—
although you might not agree—and all the 
evidence is that if we invest early on in the 
process, not only will we save money later on, we 
will save a great deal of anguish for witnesses and 
victims in particular.  

One of the other questions that came up last 
week was, why introduce another layer into the 
process? The answer to that is that nature abhors 
a vacuum. At the moment, in a large number of 
cases the trial becomes a procedural hearing 
because a procedural hearing is necessary; there 
is nowhere to clear the ground. In a large 
proportion of cases, everyone is assembled so the 
trial turns into an expensive and disruptive 
procedural hearing.  

I realise that you will come back to me on the 
point and I am wrestling with how we can turn it 
round, given that the court does not sit with papers 
in front of it for all its pending cases. One would 
have to give the court a full explanation of why a 
hearing was not required. 

Tom Fyffe (Scottish Executive Justice 
Department): You are trying to tie up criminal 
procedures with civil procedures. However, in civil 
cases, and in commercial cases in particular, each 
side would already have put its arguments before 
the judge before that judge could make a 
judgment on it. Likewise, notwithstanding that a 
managed meeting would not be completely 
necessary and that matters could be dealt with 
through discussions, the court would have to be 
satisfied with the written submissions that the 
preliminary hearing was not necessary.  

We must factor in that one of the important 
things about the preliminary hearing is that it gives 
the accused the opportunity to plead guilty. They 
will not have that opportunity to plead guilty if only 
written submissions are used. We hope that, with 
the use of preliminary hearings, pleas of guilty will 
be tendered to reduce the number of trial diets that 
are fixed. 

The Convener: I am not a judicial expert, but as 
somebody who has looked at a number of 
processes, I think that it seems possible to give 
the accused opportunities to plead guilty before 
they get to court. It has been a tradition that that is 
done in a court setting, but that is not absolutely 
necessary. Has there been a root-and-branch 
thinking through of the procedures or are we faced 
with an adaptation to take account of the 
requirement for a procedural hearing without 
thinking about one or two more radical solutions 
that would avoid the need for court time to be used 
for that purpose? You seem to admit the possibility 
that in some cases a preliminary hearing might not 
be necessary. I am pushing you a wee bit further 
to ask whether we can look beyond this and see 
whether there might be more cases where such 
hearings might not be necessary. The cost 
savings might be considerable. 

Wilma Dickson: We recognise fully that in any 
case where the defence and the prosecution are 
prepared and ready to go for trial, there should be 
no need for a procedural hearing because they will 
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be able to satisfy the judge by written submission 
that that is the case. I stress again that one of the 
critical factors in making the process work is giving 
the court the power to set the trial date and 
ensuring that the court is fully informed about what 
stage the cases are at before it does that. If that is 
not done, the process will not work. 

It is also true to say that the bill is slightly more 
flexible than what Lord Bonomy recommended. He 
recommended a formal, face-to-face managed 
meeting before every preliminary hearing. We 
have made matters more flexible so that the 
discussion can take place in any way between 
prosecution and defence as long as there is a 
clear statement of their position as they come out 
of it.  

To return to your suggestion, I am still wrestling 
with the fact that, in order to give the court a role 
at all—against which I do not think that you are 
arguing—one would need to give the court a 
substantial amount of information. In a civil case, 
the court would have that information as routine 
because that is part of how it works. I am not sure 
that one would save all that much, given that one 
would have to give the court all the information 
and that the court might then have questions to 
ask. I am not sure how much one would save by 
shifting the onus of proof because one would still 
need to invest a lot of effort in giving the 
information to the court so that it could take a 
view. 

John Swinburne (Central Scotland) (SSCUP): 
Do you agree that, from the public’s point of view, 
the big disappointment in the bill is the fact that 
nothing has been stated about how efficiencies, 
cost savings and reductions can be made in the 
huge part of the budget that goes to the legal 
profession? The public do not feel that they are 
getting true value for the money that goes into the 
judiciary generally. Do you agree that there should 
be a department or someone responsible for 
driving down costs in your areas?  

Wilma Dickson: One of the key concerns 
relates to legal aid and the payment of lawyers for 
appearances in the courts. Because lawyers are 
individual practitioners and are not managed by 
the Crown Office in the way that, say, procurators 
fiscal are, the mechanism for quality improvement 
and cost savings is at the point of contact between 
the public and private sector parts of the legal 
system, which is the fee that is paid and the terms 
by which it is paid.  

The minister has just announced that there will 
be a strategic review of legal aid to examine how 
the Scottish Legal Aid Board and the other players 
operate and what can be done to improve 
efficiency and effectiveness, particularly in criminal 
cases. I am not certain that this is a matter for the 
bill, which focuses on a relatively narrow area 

relating to the most serious crimes. Only around 1 
per cent of cases are tried in the High Court, 
although, of course, they account for a much 
higher proportion of the legal aid spend than that.  

In the legal aid field, there are a number of 
mechanisms, particularly the strategic review, that 
are addressing the issue that you are particularly 
concerned about. I am not quite sure what more I 
can say about the expenses of the judiciary. 

The Convener: That is probably an issue for 
ministers in a different setting. 

If there are no further questions, I thank our 
witnesses for attending. 

Members may take this opportunity to identify 
issues that they would like to be incorporated in 
the committee’s report. I have highlighted one 
such issue, that of fundamental management 
controls over budgets in the court system.  

We should perhaps flag up to the Justice 2 
Committee the issue of whether the procedural 
issues go sufficiently far to realise the best 
economies. That is a specialist committee and is 
perhaps in a better position to make such 
judgments. I think that the proposals that are being 
brought forward for the streamlining of the court 
procedures should face some sort of best-value 
test. If that is not going to be imposed by the 
judges, it should be imposed by the Parliament. 
We should ask the Justice 2 Committee to 
consider that with some rigour. 

Mr Brocklebank: The public feel quite serious 
disquiet when they see published the sums of 
legal aid money that are paid to particular Queen’s 
counsel. Without going too deeply into the matter, 
I note that one MSP earns three times his 
parliamentary salary from legal aid, never mind 
what he gets from his private clients. The public 
are, rightly, extremely concerned about the vast 
sums of money that go to QCs, no matter how 
eminent they are. I do not know whether our 
committee has a role in dealing with that or 
drawing it to someone’s attention. 

The Convener: There was a suggestion that 
there would be a strategic review of legal aid. I 
presume that the relevant committee will deal with 
that. We have some purchase in relation to court 
procedures and the number of times that QCs 
come before the courts. We might like to explore 
whether there is a way in which we can control 
that more effectively. 

 

473



 

1 

EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 1, No. 55 Session 2 
 

Meeting of the Parliament 
 

Wednesday 25 February 2004  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Criminal Procedure (Amendment) (Scotland) Bill – Stage 1: The Minister for 
Justice (Cathy Jamieson) moved S2M-473—That the Parliament agrees to the 
general principles of the Criminal Procedure (Amendment) (Scotland) Bill. 
 
After debate, the motion was agreed to ((DT) by division: For 112, Against 0, 
Abstentions 3). 
 
Criminal Procedure (Amendment) (Scotland) Bill – Financial Resolution: The 
Minister for Finance and Public Services  (Mr Andy Kerr) moved S2M-536—That the 
Parliament, for the purposes of any Act of the Scottish Parliament resulting from the 
Criminal Procedure (Amendment) (Scotland) Bill, agrees to any increase, in 
consequence of the Act, in expenditure payable out of the Scottish Consolidated 
Fund. 
 
The motion was agreed to ((DT) by division: For 112, Against 0, Abstentions 3). 
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Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 1 

The Deputy Presiding Officer (Murray Tosh): 
The next item of business is a debate on motion 
S2M-473, in the name of Cathy Jamieson, on the 
general principles of the Criminal Procedure 
(Amendment) (Scotland) Bill. 

15:20 
The Minister for Justice (Cathy Jamieson): I 

am pleased to open this debate on the general 
principles of the Criminal Procedure (Amendment) 
(Scotland) Bill on behalf of the Executive. Our 
partnership agreement gives our clear 
commitment to reform the operation of the High 
Court. The outcomes that the bill will deliver are of 
crucial importance to every person who has an 
interest in our supreme criminal court functioning 
well—that is, to every man, woman and child in 
Scotland. 

I begin by placing the bill in the wider context of 
what the Executive is trying to achieve. To deliver 
a stronger, safer Scotland we must have a public 
justice service that is designed around the needs 
of the law-abiding many and not for the law-
breaking few. Modernising justice in Scotland 
means putting victims and witnesses at the heart 
of the criminal justice system. Radical, reforming 
measures are already under way: the Vulnerable 
Witnesses (Scotland) Bill will ensure that the 
courts consider the needs of the most vulnerable 
witnesses; the report by Sheriff Principal McInnes 
on his review of summary justice will be published 
next month; and the Crown Office and Procurator 
Fiscal Service has received significant extra 
resources to enable it to prosecute crime more 
effectively. A strategic review of legal aid is under 
way and is due to report in June with 
recommendations, and the Sentencing 
Commission, under the chairmanship of Lord 
MacLean, a High Court judge, is considering 
sentencing and bail issues. 

Our plans to reform the High Court are a key 
part of our package of reforms that will modernise 
the criminal justice system from top to bottom. Let 
me remind members why that is so important. The 
High Court of Justiciary should be a model of 
efficiency to all those who come into contact with 
it; people should feel that they are being treated 
fairly and sensitively. However, in reality, the High 
Court has fallen well below that ideal in recent 
years. For example, the number of motions to 
adjourn High Court trials increased sixfold 
between 1995 and 2001, mainly because parties 
were not fully prepared. It is not uncommon for a 
High Court case to be adjourned four times and for 
it to be called in a different city each time. I have 
heard horrific stories from victims and witnesses 

who have been caught up in the delays and who 
have prepared themselves for court time and 
again, only to find cases not called. Stress and 
frustration build up, which leads to a loss of faith in 
the system rather than a sense of justice being 
delivered. 

In 2001, four out of every 10 sentences that 
were passed by High Court judges could have 
been passed by a sheriff—we need to address 
that. 

Bill Aitken (Glasgow) (Con): Will the member 
take an intervention? 

Cathy Jamieson: I will comment more on that 
point, but if the member has a specific question I 
will try to address it. 

Bill Aitken: Table 13 in Lord Bonomy’s 
excellent report highlights the high percentage of 
cases in which a sheriff court disposal was 
allocated, but nowhere is it defined for us the state 
of the indictment on which the judge sentenced, 
namely deletions, findings of the jury and so on. 
Are those figures available? 

Cathy Jamieson: I will come back to that point 
later in the debate. 

The Criminal Procedure (Amendment) 
(Scotland) Bill is part of our response to the 
various difficulties that we have experienced. We 
want to introduce greater certainty into 
proceedings—that is a particularly important 
outcome for victims and witnesses—and to foster 
a culture that encourages better communication 
between the Crown and the defence and earlier 
preparation by both parties. Those objectives have 
not been plucked out of thin air; they follow from 
the extensive consultation and discussion by Lord 
Bonomy and his committee and further 
consultation by the Executive. 

I would like to record the Executive’s thanks to 
everyone who has contributed to the process. 
What has struck me about the consultation to date 
is that, although there might be different views 
about some of the detailed elements of the 
package, there is a powerful consensus across the 
spectrum of stakeholders about the key goals and 
a genuine willingness to listen and to engage with 
each other. 

I am grateful to the Justice 1 Committee and its 
staff for considering the bill so carefully and 
producing such a clear and thorough report. I am 
encouraged that the committee endorsed broadly 
the key goals of the legislation and the wider 
reform programme. I am especially pleased that 
the committee and many of the witnesses that it 
interviewed accepted our arguments for changing 
the time limits. Those changes are the cornerstone 
of the bill and will be crucial in improving the 
court’s efficiency. However, it would have been 
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surprising if the process had not raised questions. 
Stage 2 will provide an opportunity for close 
scrutiny of the issues. As stage 2 progresses, we 
will listen carefully to committee members and 
maintain a dialogue with stakeholders. 

I will respond to three of the main issues that the 
committee’s report raises. First, I will talk about the 
increase in sheriffs’ sentencing powers. The case 
for increasing capacity in the High Court by 
transferring cases to sheriff courts is compelling. 
We are fortunate that a mechanism is available to 
enable that to happen quickly. Section 13 of the 
Crime and Punishment (Scotland) Act 1997 
provides for sheriffs to impose sentences of up to 
five years. Last summer, the white paper 
“Modernising Justice in Scotland: The reform of 
the High Court of Justiciary” made clear our 
intention to commence that provision in spring 
2004 subject to discussion with sheriffs principal, 
who have responsibility for business planning in 
the sheriff courts. 

I know that the committee has concerns about 
early commencement. The sheriffs principal have 
been consulted on the potential impact of that 
commencement and, in the light of their views, I 
am reassured that with the necessary degree of 
stability in the provision of judicial resources and 
with careful planning and management of judicial, 
staff and court resources, the sheriff courts will be 
able to accommodate the estimated increase in 
solemn business. The Executive remains 
committed to commencement in spring 2004. 
However, I will take time to reflect on what the 
committee has said. I have asked officials to 
continue to discuss the implications of early 
commencement with the various interests, 
including the relevant trade unions. I will make an 
announcement on timing as quickly as I can. 

The provisions that extend the use of electronic 
monitoring to support bail conditions respond to 
views that were expressed in an earlier 
consultation on electronic monitoring in Scotland. 
The consensus was that monitoring should be 
targeted on the small number of cases in which it 
could provide the additional security that would 
allow someone who would otherwise be remanded 
to remain in the community. Before extending the 
availability of electronic monitoring in bail cases, 
we will use a pilot scheme to test its impact. 

I note the committee’s concerns about tagging 
witnesses. I will return to the overall context that I 
set out initially. We need to strike a balance that 
recognises the needs of victims as well as those of 
others in the system. I am well aware that most 
witnesses attend court proceedings, no matter 
how reluctantly. However, some people are 
obstructive and deliberately do not attend, which 
causes trials to be adjourned and causes distress 
to victims and their families. At present, there is 

often no choice in such cases but to imprison a 
reluctant witness. Tagging will give the court an 
alternative to imprisonment—it will restrict the 
person’s movements and provide the means to 
monitor compliance with those restrictions. 

I am well aware that our plans to allow trials to 
take place when the accused is absent have been 
controversial, but they are an important element in 
helping us to rebalance the system in favour of 
victims. We are not talking about a trivial number 
of cases. In 2002, 90 trials were abandoned in the 
High Court because the accused failed to appear. 
In the sheriff court, the figure was 430. 

Of course, safeguards are needed to ensure that 
trial in the accused’s absence happens only when 
every avenue has been pursued to try to find the 
accused, but we must bear in mind the 
perspective of victims, to many of whom justice is 
denied when an accused absconds. I note what 
the committee’s report says and I welcome the 
fact that the committee at least accepts the 
principle that if evidence has been led and the 
accused absconds, the trial should be concluded. 
We will continue to consider the committee’s 
comments carefully. Officials will continue to 
discuss the concerns that have been expressed by 
others, including the Law Society of Scotland. 

I have had only a short time to introduce the 
debate and I will now make a few concluding 
points. I welcome the committee’s recognition that 
High Court reform is not simply a matter of 
legislation. A deep-seated culture change is 
needed among all High Court practitioners to 
ensure that we have an efficient and effective 
court system that is fair for the accused and for 
victims and witnesses. I am very pleased that 
there appears to be a shared willingness to 
embark on that radical culture change. Officials 
from the Justice Department, the Crown Office 
and the court service are already working closely 
with all the relevant interests to ensure that 
implementation of the legislation will take place 
smoothly and on schedule in April 2005. A 
programme board is driving that process and it will 
develop plans for training, monitoring and 
evaluation of the reform programme. 

Scotland deserves a world-class criminal justice 
system. The reform of our High Court is a vital 
component in our package of reforms. By agreeing 
to the principles of the bill, Parliament will take a 
vital step forward in delivering a justice system 
that is fit for the 21st century. I ask for Parliament’s 
support for my motion. 

I move, 
That the Parliament agrees to the general principles of 

the Criminal Procedure (Amendment) (Scotland) Bill. 

The Deputy Presiding Officer: I am obliged to 
the minister for sticking to the time limit. The time 
for the debate will be very tight indeed. 
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15:30 
Michael Matheson (Central Scotland) (SNP): 

Scrutiny of the bill proved to be a complex piece of 
work and I am grateful for the assistance that was 
provided by our advisers, Paul Burns and 
Professor Christopher Gane, in keeping us right 
on court procedure in Scotland’s High Court. 

As the minister stated, the background to the bill 
is Lord Bonomy’s review, which was thorough; the 
process of the review ensured that those who 
were stakeholders in the High Court system had 
an opportunity to give their input. The broad aims 
of the bill are welcomed. It was clear from the 
evidence that the committee received that the bill 
has the potential to reform our High Court system 
in a beneficial way. 

The principle of early disclosure is key to 
ensuring that the bill is effective in delivering the 
changes that are proposed for our High Court. The 
bill will introduce measures that depend on 
improved communication between the Crown and 
the defence at an early stage. A considerable 
body of evidence that was received by the 
committee emphasised the importance of early 
disclosure from the Crown to the defence to allow 
early preparation of cases. 

Unfortunately the bill, as drafted, does not 
implement Lord Bonomy’s recommendation on the 
practice of disclosure. In giving evidence to the 
committee, everyone—including the Crown—
acknowledged the need to improve the process of 
early disclosure to the defence. However, I do not 
believe that the Executive’s approach—that the 
issue can be dealt with sufficiently by using a 
practice note—is the best way to go about 
ensuring that early disclosure takes place. The 
Law Society of Scotland was correct to point out in 
its evidence that early disclosure is the bill’s key 
provision in relation to preliminary hearings, which 
will not be effective without it. I hope that the 
Executive will reconsider the possibility of ensuring 
that the bill will provide for early disclosure to take 
place, in line with Lord Bonomy’s 
recommendations. 

As it is proposed in the bill, the new preliminary 
hearing is the centrepiece of a package of 
measures that will build upon the anticipated early 
communication and disclosure to which I have 
referred. Integral to the preliminary hearing is the 
switch from a sitting system to a system of fixed 
trial dates. Although switching systems might 
appear on the surface to be straightforward, 
members should not underestimate the practical 
implications that that would have for the daily 
workings of our courts. The committee and I are 
aware that extensive work is going on to ensure 
that that can be implemented adequately. 

The committee has outlined its concerns in 
paragraphs 54 to 58 of its report. I welcome the 

fact that the minister is already committed to 
reconsidering section 83 at stage 2. It is crucial 
that our court administration system, those on the 
bench, the Crown, and the defence have the 
resources and systems in place to prove the 
preliminary hearing system to be effective. 

I turn to the new time limits that the bill seeks to 
introduce. Section 9 will amend section 65 of the 
Criminal Procedure (Scotland) Act 1995, which 
contains the time limits for proceedings on 
indictment in the High Court and sheriff court. Prior 
to considering the bill, I was opposed to the 
creation of a new 140-day rule that would end the 
long-standing 110-day rule, which requires that the 
trial of an accused who is remanded in custody 
must start within 110 days of full committal. The 
110-day rule has often been referred to as the 
jewel in the crown of the Scottish criminal justice 
system. The bill proposes that the 110 days 
should be extended to 140 days and that the 
preliminary hearing should take place by the 110th 
day. That would provide an additional 30 days 
beyond the 110 days within which the court would 
have to fix a trial date. 

The Justice 1 Committee received mixed 
evidence on the proposed change to the 110-day 
rule. The Law Society of Scotland, the Scottish 
Human Rights Centre and the Howard League for 
Penal Reform in Scotland all opposed the planned 
change. However, as the committee took 
evidence, it became apparent that the 110-day 
rule can be a moving target. The 110th day can 
move from day to day if the time limit is extended. 
Surprisingly, even if the 110th day is moved 
forward, it is still called the 110th day. Therefore, 
what is often referred to as the 110th day is not 
necessarily the 110th day after full committal for 
trial. 

The balance of the evidence that was presented 
to the committee was that, if we are to address 
effectively the delays within the High Court 
system, we will require a package of measures 
including those that deal with timescales. I 
continue to hold reservations about extending the 
timescale. The 140-day limit must be the outer 
limit. Every effort must be made to ensure that 
trials take place as early as possible. Any further 
extension of the timescale would be entirely 
inappropriate. 

The evidence that the committee received raised 
serious questions about the practicalities of the 
proposal to allow trials in absence of the accused. 
The evidence also suggested that the failure of an 
accused to appear for trial is not a significant 
problem. That view is held by both the Law 
Society of Scotland and prosecution practitioners. 
As the Scottish Human Rights Centre highlighted, 
the simple problem with the proposal is that we will 
be unable to identify the accused in the dock 

 

477



5947  25 FEBRUARY 2004  5948 

because the accused will not be there. 
Furthermore, the Sheriffs Association believes that 
such a trial would be a waste of time because, 
once the person who had been convicted was 
eventually arrested, they would appeal against 
their conviction. The majority of the evidence that 
was presented to the committee—including the 
evidence of the Lord Justice General, Lord 
Cullen—was opposed to the proposal for trial in 
absence of the accused. I hope that the minister 
will reconsider the matter at stage 2. 

The bill contains many good things and the SNP 
supports the general principles of the bill at stage 
1. 

15:38 
Margaret Mitchell (Central Scotland) (Con): 

The Criminal Procedure (Amendment) (Scotland) 
Bill is extremely important as it seeks to introduce 
greater certainty into the proceedings of the High 
Court of Justiciary by introducing measures that, 
for the most part, were recommended in Lord 
Bonomy’s report “Improving Practice”. At the heart 
of the measures is the requirement to develop a 
more managed system that promotes better 
communication between the prosecution and the 
defence and earlier preparation by both parties. 
We welcome the general principles of the bill and 
congratulate the Scottish Executive on recognising 
and prioritising the need for the legislation. 

Lack of preparation by the prosecution or the 
defence and late submission of evidence—mostly 
by the Crown—are the two main reasons for 
delays in business in the High Court. To address 
those delays, there must be improved 
communication between the Crown and the 
defence at the earliest possible stage. In other 
words, there must be early disclosure of evidence 
to provide the opportunity for the exchange of 
information to assist with the early preparation of 
cases and to identify cases that are ready to go to 
trial. 

The Procurators Fiscal Society has confirmed 
that, at present, disclosure does not happen in a 
consistent manner. There must be a fundamental 
change of attitude on the part of both the Crown 
and the defence so that a culture of early 
disclosure is embraced. The monumental shift in 
thinking that that will require should not be 
underestimated. Although I am encouraged that 
the Crown Office representatives state that they 
are already embracing the early-disclosure culture 
for complex cases, I am deeply concerned that 
there is still a tendency for cases that, on the 
surface, appear to be straightforward not to be 
subject to the same early-disclosure culture. 

By far the best way of resolving issues in the 
early-disclosure process and of assisting in the 

preparation of a case for trial is for a meeting—
referred to in the Bonomy report as a “managed 
meeting”—to take place between the prosecution 
and the defence. The prosecution and the defence 
would be required to meet prior to the preliminary 
hearing to establish which issues required to be 
resolved if the case was to be disposed of or to 
allow it to go to trial at the earliest opportunity. I 
believe that for the meeting to have maximum 
effect, it should be held face to face. 
Videoconferencing equipment that is to be 
introduced for vulnerable witnesses could be 
introduced in courts throughout Scotland to allow 
face-to-face meetings to take place. 

With an early-disclosure culture and a managed 
meeting having taken place, the aim should be for 
the mandatory preliminary hearing to become 
merely a ticking and bumping exercise, confirming 
that the parties are prepared for trial and allowing 
the judge to set a trial date. Early disclosure and 
the managed meeting are the real key to ensuring 
that the system works. The Justice 1 Committee 
recognises that and is concerned that the bill does 
not include proposals for early disclosure of 
evidence and does not mention or specify 
arrangements for the managed meeting. I hope 
that the Scottish Executive will rectify that 
omission. 

Other areas on which the committee disagrees 
with the Scottish Executive include the proposals 
relating to trial in the absence of the accused, 
reluctant witnesses, bail conditions—including the 
appropriateness of remote monitoring as a 
condition of bail—and timescales for the shift of 
business to the sheriff court. Underlying the 
committee’s comments on those proposals and 
suggestions for change is the recognition of the 
absolute necessity of ensuring that the measures 
that are proposed in the bill are adequately 
resourced. 

I share the committee’s concerns and agree with 
its recommendations. I pay particular tribute to the 
Justice 1 Committee convener, Pauline McNeill, 
and the committee clerks and advisers for the 
work that they have done. If the issues that have 
been highlighted and the committee’s 
recommendations are taken on board, the 
efficiency and effectiveness of the bill will be 
improved greatly. 

The one issue on which I differed from my 
colleagues on the committee was the proposal to 
extend the 110-day rule for those who are 
remanded in custody. The principle that an 
accused person is innocent until proven guilty is 
enshrined in the Scottish legal system. It is 
therefore unacceptable for an accused person to 
be denied their liberty for any longer than is 
absolutely necessary. Quite simply, justice 
delayed is justice denied. With early disclosure 
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and managed meetings, there is no reason that 
indictments in the majority of cases—apart from 
the most complex cases—should not be served 
well before the 80th day, with the subsequent 
mandatory preliminary hearing being set at a time 
that would enable the trial date to fall within the 
110 days. In complex cases, that may not always 
be possible and there may be a delay. At present, 
that happens in only 25 per cent of cases. The 
new early disclosure and managed meetings 
should ensure that that percentage is reduced. 

In these circumstances, the exception should 
not dictate the rule. In effect, that is what is 
proposed by the extension to 140 days of the time 
that an accused person can be held in custody. 
Implementing the extension of the 140-day rule 
provision could result in the accused being held in 
custody for up to 12 months if bail is refused. That 
is unacceptable. 

The Conservatives support the Justice 1 
Committee’s recommendations, with the exception 
of the proposal to extend the 110-day rule, which 
would delay justice unnecessarily. We are firmly of 
the opinion that the case has not been made for 
ditching the rule, which has existed for centuries 
and has become, and should remain, the 
cornerstone of the Scottish criminal justice system. 

15:44 
Margaret Smith (Edinburgh West) (LD): I 

welcome the bill, which has attracted general 
support from all parts of the criminal justice system 
and forms a key part of the Executive’s reforming 
justice agenda. 

The Justice 1 Committee has been scrutinising 
the bill for several months. I thank not only our 
committee convener and clerks, but our excellent 
advisers, Professor Christopher Gane and Paul 
Burns. I thank the bill team and the many 
individuals and organisations who have given us 
evidence, both formally and informally, at 
committee and on court visits. I also thank Lord 
Bonomy for his initial work. 

The bill is designed to introduce greater certainty 
into High Court proceedings and to help develop a 
culture of a more managed system with the 
emphasis on better communication between the 
Crown and the defence and on earlier preparation 
by both parties. Crucially, that better 
communication and earlier preparation will be 
assisted greatly by early disclosure, which is 
critical if there is to be effective dialogue. The 
Procurators Fiscal Society has admitted that there 
is no standard system of disclosure at present. I 
will return to that in a moment. 

One of the key parts of the bill is the 
establishment of preliminary hearings, which will 
have a central role in the better management of 

court time and in the reduction in the number of 
adjournments. Lord Bonomy found that 33 per 
cent of High Court cases in 2001 were adjourned 
at least once. In such circumstances, victims are 
victims twice over—once at the hands of the 
criminal and then again at the hands of the 
criminal justice system. If preliminary hearings are 
used effectively, they will introduce greater 
certainty, although it is clear that no system will 
deliver absolute certainty and we should not 
underestimate the practical problems in 
introducing a shift to a more fixed trial system. 

The preliminary hearings system should 
increase the number of early guilty pleas; that has 
been found to be the case in the sheriff court. In 
the High Court, 65 per cent of pleas are tendered 
at trial, whereas in the sheriff court that figure 
reduces to 30 per cent. That situation is made 
more likely with early disclosure so that the 
defence can make an early decision about the 
strength of the Crown’s case. That is why the 
committee suggested that the Executive consider 
inserting a provision in the bill to reflect Lord 
Bonomy’s recommendation that the Crown should 
provide the defence with information about 
material developments in the investigation of the 
case as they occur and let it have access to all 
relevant evidence as it becomes available. It is 
important that the preliminary hearing is as 
meaningful as possible and we welcome the 
concept of the managed meeting in order that the 
two parties can have the earliest possible 
discussions. 

It is clear that greater resources will be required 
in the justice system to fund the changes. The new 
system will require greater judicial management of 
cases; there will also be a greater fiscal work load 
as a result of managed meetings, the need for a 
written record and preliminary hearings. 

One of the most contentious issues has been 
the extension of the 110-day time limit in custody 
cases. The reforms are about the introduction of a 
realistic system that can be delivered. Introducing 
a further 30 days to accommodate the preliminary 
hearing and to better reflect the greater complexity 
of many modern High Court trials seems sensible. 
The prosecution will still have to indict the accused 
at 80 days, but the extra days should reduce the 
number of adjournments, many of which are 
currently requested by the defence because of the 
late delivery of evidence by the Crown. It became 
clear to the committee that the so-called jewel in 
the crown—the 110-day rule—was already 
unattainable and was a moving target. The 
average additional length of time that was spent in 
custody was 34 days, which suggests that the 
140-day target should be achievable. 

The committee heard mixed evidence on the 
matter, including concerns that were raised by the 
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Law Society of Scotland, but in the end, the vast 
majority of us, with the principled exception of 
Margaret Mitchell, were persuaded that 140 days 
was a more realistic limit and that it still 
represented a much shorter period than is in 
operation anywhere else, as the Faculty of 
Advocates pointed out. However, every effort must 
be made to ensure that 140 days is the exception 
rather than the rule and that the situation is 
monitored closely. 

Trial in the absence of the accused was the 
committee’s major concern with the bill. Section 11 
allows a solemn trial to go ahead in the absence of 
the accused and makes provision for the court to 
appoint a legal representative in the accused’s 
absence. The committee and the overwhelming 
majority of the witnesses to whom we spoke had 
problems with that section, not only on issues of 
principle, but in practical terms. The minister said 
that the Executive’s intention was to save victims 
and witnesses having to go through trials twice. 
She admitted that, last year, warrants were made 
out for the recovery of 90 people who absconded, 
but we are unclear about the details behind that 
figure. We believe that there are important 
principles at stake and that the accused would not 
get a fair trial in their absence. 

After taking formal and informal evidence from 
legal practitioners, we were convinced that the 
proposal on trial in absence is not workable. 
However, we saw some merit in allowing a trial to 
continue when all the evidence had been laid. 
Practitioners to whom I spoke said that it would be 
more effective to increase the length of time that 
could be added to a sentence, if an accused does 
a runner, from two years to 10 years. 

The committee was concerned about aspects of 
section 12, which will introduce measures to deal 
with reluctant witnesses. I heard what the minister 
said about the measures being a pilot scheme. 
However, having heard evidence on the issue, the 
committee felt that much more could be done to 
support all witnesses with witness packages. We 
ask the minister to look again at the issue. 

The committee generally agreed with the 
proposals to shift business from the High Court to 
the sheriff courts and to increase sheriffs’ 
sentencing powers from three years to five years, 
although, again, we heard mixed evidence. I am 
sure that sheriffs are capable of dealing with the 
sorts of cases that are likely to be shifted. 
However, the committee has concerns about legal 
aid and feels that those who have the right to 
representation by counsel in the High Court should 
have the same right when business is shifted to 
the sheriff courts. 

Generally, I welcome the bill, but it is difficult in 
six—or even seven and a half minutes—to do 
justice to a complex and important bill. 

The Deputy Presiding Officer: We move to 
open debate. The time limit for each speech is a 
strict six minutes. 

15:51 
Pauline McNeill (Glasgow Kelvin) (Lab): I, too, 

thank the clerks, our advisers, Chris Gane and 
Paul Burns, and the committee members. I can 
vouch for the fact that the bill is the 10th one with 
which I have been involved; that is probably also 
the case for Michael Matheson. Members worked 
hard on the bill because we wanted to do a 
thorough job. Therefore, we welcome the positive 
comments that the minister made this morning. It 
is fair to say that the bill is probably the most 
complex one with which I have been involved. 
When we went to see Lord Bonomy, I was pleased 
to find that he, too, thought that the bill was a 
complex construction—so we did not feel so bad. 

The backdrop to our report was our 
consideration of a strong Finance Committee 
report on the bill, which asked us to consider the 
bill’s resource implications and whether a new 
procedure was needed in the High Court. 

The question of the culture change that the bill 
will make is important. We were all struck by the 
consensus on the issue among witnesses. They 
said that they wanted changes and supported the 
introduction of the new preliminary hearing, which 
will be more than just a procedure. As we said in 
the report, the new preliminary hearing will be the 
centrepiece of an important process that is 
designed to ensure that there is early disclosure, 
particularly of the Crown’s case, so that parties are 
more ready to continue when a trial comes about 
because witnesses and others who would 
normally attend a trial much earlier will be relieved 
of doing so, as issues will have been agreed much 
earlier in the process. 

As has been said by others, early disclosure is 
believed to be the key aspect of the process. We 
heard evidence from the Law Society of Scotland 
and others that an early disclosure provision 
should be included in the bill. We asked the 
Executive to consider providing stronger 
mechanisms to ensure that early disclosure takes 
place and is not left to chance. For the same 
reason, when we considered the managed 
meeting, which is part of the process, we said that 
the presumption should be that there will be face-
to-face meetings. We understand the practicalities 
of doing that, but we are trying to think of ways of 
ensuring that, early in the process, there are 
mechanisms that not only facilitate positive 
thinking and a culture change but ensure that 
there will be face-to-face meetings. 

It is clear to me that there is a great onus on the 
Crown Office to make early disclosure work. A trail 

 

480



5953  25 FEBRUARY 2004  5954 

of witnesses blamed the Crown Office for 
submitting late evidence, which was a bit unfair. I 
admire the Crown Office’s commitment to making 
the early disclosure procedure work and we want 
everyone to recognise that commitment. However, 
the committee wants resources to be put in place 
for the procedure. We also suggested that, as a 
gesture of good will, the defence should be 
required to issue its list of provisional witnesses at 
the same time as the Crown Office. That would be 
just a small gesture that would indicate that the 
defence, too, was committed to the culture 
change. 

Fundamental to the change is the question of 
deadlines, which is an important issue because 
some deadlines will change. Seven days prior to a 
preliminary hearing, everyone will submit their 
evidence and a judge will assess whether there is 
agreement or not. To that extent, it is important to 
note the changing role of judges in the process. 
They will be much more hands-on and will need 
the resources to be able to guide the system in its 
early days. 

Witnesses repeatedly mentioned the Crown 
Office’s use of section 67(5) of the Criminal 
Procedure (Scotland) Act 1995 as a mechanism 
for submitting late evidence. My strong feeling on 
that is that the bill is about creating certainty. It 
should not be about upsetting the balance of the 
interests of justice and there is a real danger of 
that if we do not fix that problem properly in the 
bill, to allow the Crown to submit late evidence 
where there are special circumstances. We have 
heard that forensic evidence in particular can 
delay a case. We wrote to Strathclyde police to 
ask for any guidance that they could give us on 
any changes to the system to ensure that forensic 
evidence was available to the Crown when it 
should be, and we got a very important response 
to that inquiry.  

The question of time limits has already been 
addressed by Michael Matheson. It is quite a 
complex issue and it took us rather a long time to 
get our heads round some of the details. The 
proposal involves moving the 110-day limit, but it 
took us much longer than that to understand the 
details and just when we thought we understood it 
we realised that there was still a bit more to the 
problem. It is important to note that there are 
fundamental changes from the old provisions to 
the new provisions, because whereas an accused 
was free for all time after 110 days—a provision 
that I support—now, in each circumstance, an 
accused is entitled to be admitted to bail. I would 
like to say something about the phrase “admitted 
to bail”. We presumed that that meant an 
automatic entitlement, but we need to be clear 
about the fact that, in the bill, that phrase means 
that there will be a hearing, not simply that 
someone will be released on bail.  

Other members have talked about trial in the 
absence of the accused. We understand why the 
measures are in the bill. They are all measures 
designed to reduce delay, but we had difficulty 
getting support for some of them. There are issues 
around bail conditions that we feel need to be 
examined much more closely, particularly with 
regard to remote monitoring of bail conditions. We 
had difficulty pinning down the Executive and its 
bill team on where that provision was focused. If 
the provision is to allow a small number of cases—
perhaps women offenders who do not need to be 
in jail—to be handled differently, we would have 
liked to know that, but at the moment we do not 
feel that it stacks up.  

Finally, I would like to comment on moving 
business from the High Court to the sheriff court. I 
am concerned about the work-load issues 
involved, although we did not have problems with 
the sentencing powers. I have looked at the 
question every which way. I am not a 
mathematician, but I cannot accept that moving 20 
per cent of business down to the sheriff courts 
results in 7 per cent more work for those courts. I 
know that that is a trick and that the extra work 
load must be in the system somewhere. It is 
important that the timing is handled properly. The 
Procurators Fiscal Society of Scotland told us that 
it was not involved in talks with the Crown Office. 
That concerned me, because if the people in the 
front line are to ensure that there is a smooth 
translation, they must be involved.  

15:57 
Mr Stewart Maxwell (West of Scotland) (SNP): 

I join fellow members of the Justice 1 Committee 
in thanking the witnesses who came along, the 
advisers and the clerks for helping all of us out in 
handling a complex piece of legislation. It is not 
my 10th piece of legislation but my first, and I 
found some difficulty in getting my head round it at 
the start.  

The reform of the High Court is a major piece of 
work and the Criminal Procedure (Amendment) 
(Scotland) Bill is a major bill. It is critical that we 
get it right. If we make a mistake at this stage, that 
mistake will be with us for quite some time to 
come, so it is important that we get the basics right 
when making this change. I certainly welcome the 
general thrust and the general principles of the bill 
and its intended changes, but its success is 
dependent on all the different elements of the bill 
working together, as well as the measures that are 
not in the bill. Also, and most important of all, there 
must be a change in the general culture of all 
parties working in the system. 

One of the most important aspects of the 
changes is early and full disclosure by the Crown 
to the defence. That is critical to the success of the 
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bill, but it does not form part of the bill. Perhaps 
the Executive should reconsider its opposition to 
that matter and accept the committee’s view that a 
provision should be inserted into the bill that would 
reflect Lord Bonomy’s recommendations in that 
area. One specific problem relating to early 
disclosure is that of police witness statements, and 
that issue arose on several occasions. Lord 
Bonomy recommended that a working group be 
established to look into the issue, but the 
Executive has so far rejected that proposal.  

That issue has been discussed for decades. As I 
understand it, the debate has been going on for 
some 25 years without any progress being made, 
so it is time that we came to a conclusion on the 
matter and made some progress. I believe that the 
best way forward is for a working party to be 
established with a tight remit and a short timetable 
for completing its work, as Lord Bonomy 
suggested. I urge the Executive to change its mind 
on that matter and implement that 
recommendation as soon as possible.  

One of the other critical factors in changing to 
the new system is managed meetings. Managed 
meetings are one of the proposed reforms but, yet 
again, they do not form part of the bill. Managed 
meetings will allow the parties to discuss some of 
the outstanding matters and the outcomes of 
meetings will be recorded and produced to the 
court. Given the importance of the managed 
meetings and the fact that they will pave the way 
for the preliminary hearings and will assist in 
making those hearings a success, they must be 
mandatory and should, wherever possible, be 
face-to-face meetings rather than conducted by 
telephone or e-mail. 

The introduction of preliminary hearings is 
probably the most crucial change to the current 
procedure and the one that could be of most 
benefit to the system. A series of benefits should 
flow from the hearings. Those will include clearing 
up any outstanding issues between the parties, 
such as relevancy and competency; dealing with 
special defences; dealing with some issues 
surrounding the admissibility of evidence; dealing 
with vulnerable witnesses; addressing the state of 
preparation of the parties; dealing with the 
availability of witnesses; getting early pleas, which 
are very important—if we get early pleas in a 
reasonable proportion of cases, that will make a 
big difference; and establishing fixed trial dates. 

Preliminary hearings are the centrepiece of the 
bill and their introduction is almost universally 
welcomed. However, introducing preliminary 
hearings means that it is necessary to change the 
110-day rule to 140 days. When we started 
consideration of the bill my instinct was to oppose 
that change, as I was concerned about the 
possibility of prolonged incarceration of accused 

persons beyond 110 days. However, like some 
other members, I was unaware that the 110-day 
rule was a bit of a misnomer as in effect a trial 
could begin on the 114th day or, it seems to me, 
any other day beyond 110 days. 

Bringing people to trial in as short a period as 
possible is central to our system of justice. After 
listening to the evidence, I am on balance 
persuaded that including the change to 140 days 
will not erode that principle. However, we need to 
monitor the situation closely to ensure that people 
are not being held for longer periods. A genuine 
concern is that there will be an upward drift in 
periods of incarceration. I accept the change to 
140 days to gain the prize of the preliminary 
hearings, but we must ensure that that helps to 
speed up justice and does not slow it down. 

On fixed trial dates, I certainly welcome the 
move away from sittings. However, there is 
concern that we may end up with the continuation 
of sittings by default if there is not a presumption 
of fixed trial dates. That concern was raised 
because of the possibility that there will be 
overuse of the provision that allows trials to be 
fixed from day to day—in other words, floating 
trials. I know that people do not like us to call them 
that, but trials that are being fixed from day to day 
seem to me to float. There must be a presumption 
in favour of genuinely fixed trial dates in the 
proposed new section 83A of the Criminal 
Procedure (Scotland) Act 1995. I think that the 
Minister for Justice has already said that the 
Executive will consider the matter again. I certainly 
welcome that assurance. 

I am concerned about the courts’ ability to fix 
trial dates. It is clear that many people expected 
that an electronic diary would be the answer to the 
problem of co-ordinating diaries between all the 
different parties involved. However, the evidence 
that we received indicated that the electronic diary 
is at the development stage and is some distance 
away from being implemented. 

I do not want to say a great deal about trials in 
the absence of the accused. I fully support the 
comments on that proposal in the report. There is 
little support for the proposal and I believe that it 
would not be in the interests of justice if it were 
implemented. 

I do not believe that the tagging of reluctant 
witnesses is a measured response to a perceived 
problem. It treats potential witnesses in the same 
way as convicted persons who have been tagged 
as part of their sentence. I commend the evidence 
given to the committee by the witnesses from the 
University of Wolverhampton and in particular their 
comments on the provision of witness care 
programmes. That would surely be a better way 
forward than tagging people. 
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On the issue of increasing the sentencing power 
of sheriffs, I am concerned—as are others—about 
the possibility of an upward sentencing drift in 
sheriff courts. I also share the concern of others 
about the removal of automatic representation by 
counsel for cases that are transferred to the sheriff 
courts from the High Courts. On the face of it, that 
seems to downgrade certain cases and to lead to 
a loss of rights for the accused persons. I ask the 
Executive to support what the committee has 
recommended in its stage 1 report. 

The bill is a very important piece of work. It is a 
shame that we have only six minutes in which to 
speak. There are a lot of good recommendations 
in the committee’s stage 1 report and I hope that 
the Executive will take them on board. 

16:04 
Bill Aitken (Glasgow) (Con): Lord Bonomy’s 

excellent report on the running of the High Court 
painted an alarming yet honest picture of a system 
that is filled with delays and is in danger of being 
overwhelmed by the number of cases. His 
proposals contain a number of excellent 
suggestions. The proposals on increased judicial 
management of cases, the treatment of witnesses 
and High Court locations are all aspects with 
which the Conservatives could go along 100 per 
cent. 

However, I want to highlight one or two issues in 
relation to which there are potential difficulties. 
First, the increase in the sheriff court’s sentencing 
powers will undoubtedly reduce the High Court’s 
case load but will inevitably lead to a 
corresponding increase of approximately 22 per 
cent in the sheriff court’s case load. Like Pauline 
McNeill, I cannot quite get my head round how the 
measure can be implemented without placing 
considerable pressure in the short term on the 
sheriff court, which is already overburdened in 
places such as Glasgow. Although I accept that 
Sheriff Principal McInnes might well recommend 
an increase in summary sentencing powers to 12 
months, along the lines that I suggested when we 
debated the criminal justice system, I recognise 
that there will be a difficulty in that respect. If the 
goal of the bill is to alleviate the burden on the 
High Court, it should succeed, but why should the 
lower court pay the price?  

Public protection in relation to sentencing and 
plea bargaining issues must also be considered 
closely. Frankly, the appropriate time to plead 
guilty is at the intermediate diet in the lower courts, 
but of course the increase in diets that Lord 
Bonomy has recommended should lead to a 
reasonably satisfactory conclusion, in terms of an 
increased case throughput. 

However, should someone get a substantial 
discount for a guilty plea? Early pleas symbolise 

the acceptance of responsibility and justify 
discounted sentences, but the bottom line is that it 
is unacceptable and outrageous that accused 
persons should be able to play the system—as 
currently happens—and exploit delays in the court 
system, to achieve delays in the time period during 
which they should face justice and to ensure that 
they receive a reduced sentence. 

The abolition of the 110-day rule—or the 
extension to 140 days—is probably the most 
controversial and detrimental suggestion for the 
Scottish justice system. As the Deputy Minister for 
Justice will cheerfully confirm, I am all for locking 
people up, but I happen to like them to be guilty 
before they are locked up. That is a serious civil 
rights issue: the time that someone should spend 
in custody awaiting trial should be the minimum 
possible and if we do not have the resources to 
ensure that trials can start timeously—and clearly 
there is a problem, due to the number of 
adjournments that the Crown has to request—we 
must examine the system. We must change 
working systems and practices to make them 
more efficient and we must consider the 
resources. Frankly, not only is the proposal 
contrary to natural justice but it will damage the 
justice system. We have prided ourselves for 
many years on having a system that is fair to 
everyone. 

Pauline McNeill: The Justice 1 Committee 
asked one witness whether we should preserve 
the proposal for preliminary hearings and stick 
with the 110-day rule. It was accepted that if the 
limit were not moved back, the Crown would have 
30 fewer days in which to prepare its case—it 
would have 50 days. Does the member want to 
retain the preliminary hearing and the 110-day rule 
or does he want to dispense with the preliminary 
hearing in order to protect the 110-day rule? 

Bill Aitken: We seek to expedite the system in a 
way that is consistent with the principle of fairness 
to the accused person. Clearly we want the 
system to be so organised as to minimise the time 
delay, so we would seek to confirm the earlier 
aspect. That is the way in which we must operate.  

There is an important principle here: an accused 
person should not be in custody for any more than 
the minimum time necessary for the case to 
proceed. The 110-day rule places an added 
discipline on the Crown to ensure that that 
happens. 

There is much in the committee report with 
which we can go along. We must examine the 
operation of the High Court and accept that the 
existing system is not working in the way in which 
we would like it to work. I think that there is a 
general acceptance of that on the part of the 
Executive. The voluminous document contains 
many evidently commonsense proposals that we 
will certainly support as the bill progresses.  
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The basis of the increased sentencing powers 
for the sheriff courts, however, leads to a degree 
of unease. The increase might happen in time, 
certainly but, in the short term, if we seek to 
implement the proposals too speedily and 
expeditiously, we will end up with a bottleneck at 
the sheriff court, which will be contrary to the 
smooth running of the system. Certainly, I think 
that the Minister for Justice and the Lord Advocate 
require to look again at the matter. 

Margaret Mitchell quite correctly described the 
110-day rule as the jewel in the crown of the 
Scottish legal approach to matters. Anything that 
would upset a system that has been in place for 
centuries has got to be looked at carefully first. 

16:10 
Bill Butler (Glasgow Anniesland) (Lab): I will 

preface my remarks by stating my appreciation, as 
other committee members have done, of the hard 
work, advice and thoroughgoing professionalism 
that was displayed throughout the preparation of 
the stage 1 report by the committee clerking team. 
I also add my sincere thanks to our two excellent 
advisers, Professor Christopher Gane and Mr Paul 
Burns—believe me, their help was invaluable.  

As indicated in the report, our scrutiny of the bill 
was far from straightforward. As we said, the bill is 
a complex piece of work. I believe that the 
committee’s labours have proved worthwhile.  

A warm welcome has been accorded to the aims 
of the bill. The Sheriffs Association, the Law 
Society of Scotland, the Faculty of Advocates, 
police organisations and Safeguarding 
Communities-Reducing Offending indicated their 
view that the objectives of the bill are positive and, 
if realised, will reduce delays and inefficiencies.  

As members have said, the bill is the result of 
wide-ranging consultation that arose in the main 
from the recommendations that were contained in 
Lord Bonomy’s report, which was published on 11 
December 2002. The Bonomy report 
demonstrated the urgent need for reform. Between 
1995 and 2001, there was a 23 per cent increase 
in the number of new indictments that passed 
through the High Court. As a consequence of that, 
the culture of adjournment had grown to the 
degree that 56 per cent of trials at Glasgow High 
Court last year were adjourned. That is a wholly 
unacceptable state of affairs. 

It is widely acknowledged that adjournments 
cause anxiety and distress for victims and 
witnesses and that they undermine public 
confidence in the criminal justice system. The 
reason why the bill is before the chamber today at 
stage 1 is to address such shortcomings. 

In general terms, the bill seeks to introduce 
measures that will depend on improved 

communication between the Crown and the 
defence at an early stage. The guiding principle 
behind the main provisions that are contained in 
the bill is to create a culture that offers witnesses 
and victims greater certainty about matters such 
as the date on which a trial will proceed and so 
prevent unnecessary adjournments. I believe that 
that laudable, overarching objective of the bill is 
one to which every member in the chamber can 
subscribe. 

The report highlights a number of elements in 
the bill that were met with general approval. As 
other members mentioned, those include the need 
for early disclosure, the managed meeting, the 
creation of preliminary hearings, the necessity for 
fixed trial dates, a more intensive role for judges in 
respect of the management of cases and the 
extension of time limits to 140 days. All those 
elements are viewed as essential to the 
construction of a more modern and more efficient 
Scottish justice system. The committee is in 
agreement on all the elements in the bill except for 
the dissent on time limits that was evinced by 
Margaret Mitchell. 

In the short time that remains to me I will 
concentrate on one proposal on which the 
committee’s judgment diverges from that of the 
Executive. I am referring to the provision that is 
contained in section 11 for a solemn trial to 
proceed or to be concluded in the absence of the 
accused. In her opening speech, the minister 
acknowledged that the provision was 
controversial; she was correct in saying so. 
Paragraph 135 of our report makes it abundantly 
clear that the 
“Overwhelming evidence presented by practitioners and 
other witnesses suggests that it would be difficult for the 
person appointed to represent the interests of the accused 
to conduct the case in the absence of any information 
about lines of defence.” 

That very practical impediment is only one aspect 
of what the committee views as a worrying 
proposal. 

The committee’s worries spring from much of 
the evidence that it heard when the matter was 
discussed. For instance, the Law Society is not in 
favour of the provision and the Sheriffs 
Association expressed “very clear reservations”, 
particularly if the accused is absent throughout the 
whole trial.  

I realise that, although the overall percentage of 
people who fail to attend for their trials is small—in 
High Court cases it is about 3.5 per cent—it leads 
to the situation in which around 1,630 witnesses 
who were cited to give evidence required to be 
cited again. 

I accept what the Deputy Minister for Justice 
said in his evidence to the Justice 1 Committee on 
14 January. He said: 
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“The victim and society have rights.”—[Official Report, 
Justice 1 Committee, 14 January 2004; c 505.] 

He also said that justice must be delivered not 
frustrated. That was reiterated and echoed by the 
Minister for Justice in her opening speech. 
However, along with all members of the Justice 1 
Committee, I remain extremely sceptical about the 
appropriateness of the proposal, given that justice 
must be not only swift but balanced. We feel that 
the proposal lacks that proper sense of balance. I 
note that the Minister for Justice said in her 
speech that it is the important element in helping 
to rebalance the system in favour of the victims. 
We are all for that, but what good does it do 
victims if someone who has absconded is 
apprehended and a retrial is ordered on appeal, 
and the victims and witnesses have to go through 
the whole process again? That is a serious 
consideration. 

It is for that reason and for others that the 
committee felt obliged to reject the proposal that 
an accused can be tried in their absence from the 
outset. I was glad to hear the minister state that 
the Executive will continue to consider the 
committee’s comments on that matter. I hope that 
the Executive will consider the proposal and reflect 
on it during the next stages of the bill. 

Notwithstanding that concern, and despite other 
concerns that have already been referred to, I am 
pleased to lend my support as a member of the 
Justice 1 Committee to the motion before us today 
to agree the general principles of the Criminal 
Procedure (Amendment) (Scotland) Bill. 

16:16 
Colin Fox (Lothians) (SSP): It is a remarkable 

coincidence that the debate is taking place on the 
same day and at the same time that the United 
Kingdom Home Secretary decides to continue to 
detain 14 people without charge or trial in 
Belmarsh prison in London for yet another year. 
The debate also takes place against the 
background of hundreds of people—as the 
minister knows—being held on similar grounds at 
Guantanamo Bay, in breach of international law 
and judicial process. 

The Executive, having identified problems in the 
efficiency of the courts and the length of time it 
takes for cases to come to trial, all too often 
proposes to amend the judicial process and 
impinge upon the current rights of accused 
persons as its solutions. There are dangers of 
which we must beware. 

For me, this is primarily a debate about judicial 
resources and their management: other members 
have mentioned that. The policy memorandum 
makes it clear that it is important that the 
Executive wishes to strike a balance between the 

rights of the accused and the rights of victims and 
witnesses. Bill Butler stressed the importance of 
striking the right balance when he spoke. Every 
member in the chamber would agree with that. 

However, on all too many occasions and 
according to all too many key tests, it appears to 
me that defendants are losing out because their 
right to a fair trial is being reduced. That reduces 
our reputation for civilised justice and brings our 
justice nearer to that of countries whose legal 
habits we have rightly sought to criticise over a 
long period. Under the proposals, accused 
persons will lose the right to be tried under the 
present timetable. They will lose the right to be 
freed if the state has not brought them to trial 
within one year, they will lose the right to trial in 
their presence and they will lose the right to 
represent themselves. Those are important 
considerations. 

Before I offer my two key concerns, I make it 
clear that there is much in the bill that I welcome; 
there is much in it that attempts to improve the 
efficiency and effectiveness of the High Court. The 
principle of early disclosure of information is 
welcome although, as Lord Bonomy freely admits, 
that will be more dependent on a culture change in 
the profession than on anything else. Equally, the 
preliminary hearing—the keystone of the entire 
bill—is welcome because it will provide greater 
certainty that cases will proceed on the date  on 
which it has been decided they will proceed. The 
roles of managed meetings and written notes are 
part of that. 

Estimates vary as to how much may be saved, 
but it is suggested that perhaps as many as one 
third of all cases may meet an early disposal with 
an early guilty plea. That is a welcome initiative—
we might wonder why it has not been tried 
already. 

In the rest of the meagre time that has been 
allotted to me, I will highlight two of my concerns 
about the bill. I have spoken out previously against 
increasing the time limit of the 110-day rule. For 
me, that rule is a key principle in Scots law and is 
among the most forward-thinking of such rules in 
the world. The rule means that Scots law, if it has 
any part to play in the 21st century, is regarded 
throughout the world as forward thinking. That key 
principle is now under sustained assault. Why do 
we have this proposal? Is it because the pressure 
on the system is too great, or because some 
defendants walk free on a technicality—even 
though the number of cases in which that happens 
is, as the minister knows, negligible—or because 
the time limits are in practice missed in 25 per cent 
of cases? Those are key questions; they allude to 
the failure to apply resources to the process. 

I agree with Margaret Mitchell that the 110-day 
rule is a keystone and that it has an important part 
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to play. The Executive has rejoined by saying that 
the 110-day rule is not the issue and that the 80-
day rule is the jewel in the crown. However, the 
80-day rule is also under attack, given that the 
proposals will undermine defendants’ right to 
release, which will become simply a right to be 
considered for bail. For me, modernising time 
limits seems to be a euphemism for extending the 
length of time that defendants may spend on 
remand. That is modernisation at the expense of 
the accused’s rights. 

In evidence, the Faculty of Advocates compared 
the situation here to that in England, where people 
“can languish in jail for a year before someone gets round 
to trying them.”—[Official Report, Justice 1 Committee, 7 
January 2004; c 417.]  

The proposals are an unnecessary month-long 
step in the direction of a similar slippery slope. I 
was aghast when I saw the evidence that the 
Faculty of Advocates gave about a case in 
Belgium in which a defendant has been held in 
custody without trial for eight years. The Faculty of 
Advocates highlighted the fact that the European 
Court of Human Rights says that no breach of 
human rights has taken place in that case. Thank 
God that Scots law is miles ahead of the European 
Court of Human Rights in some regards. 

There is no need to change the 110-day rule. If 
we need to introduce the preliminary hearing, we 
should have it at 50 days and we should provide 
more resources, rather than take away 
defendants’ rights. 

Trials in the absence of defendants are too high 
a price to pay. Many lawyers have said that they 
will not queue up to take cases in which the 
defendant is absent. The Law Society for Scotland 
has made it clear that appeals are likely to 
succeed and that retrials may take place. I am 
glad that the minister said that she will pay heed to 
the grave concerns that have been expressed in 
the debate and in evidence, and that she will take 
on board the need for changes to the bill. 

16:23 
Mike Pringle (Edinburgh South) (LD): I am 

pleased to speak in support of the bill, which is 
part of the Executive’s commitment to improving 
the justice system in Scotland. The bill is about 
delivering good justice through cutting delays and 
reducing uncertainty in the High Court. It has been 
welcomed by judges, jurors, lawyers, police, 
witnesses and victims of crime. 

The policy memorandum states that the bill is 
designed to introduce much greater certainty into 
High Court proceedings, and to help to develop a 
more managed system and a culture that 
emphasises better communication between the 
Crown and the defence and early preparation by 

both parties. If that aim can be achieved and all 
parties are prepared to consider the proposals as 
an opportunity to make real improvements in the 
High Court, that can only make our justice system 
better. 

The bill will deliver greater certainty for victims, 
witnesses and jurors, but I hope that it will also 
deliver a system of justice in which members of 
the public have greater faith, and in which they are 
therefore more willing to take part. There can be 
no doubt that, at present, the experience of having 
once given evidence leads to many witnesses’ 
reluctance ever to come forward again. 

The minister and others have mentioned that, in 
2002, 90 warrants were issued for the 
apprehension of accused persons who failed to 
attend the High Court for trial. As members have 
said, that amounts to 3.5 per cent of High Court 
cases. In an attempt to reduce delay, section 11 of 
the bill will provide for trials to proceed or to be 
concluded in the absence of the accused. A legal 
representative would act on behalf of the accused 
at the trial, and the accused would have the right 
of appeal—although they would not have the right 
to be tried again. That radical proposal has been 
widely criticised. The Law Society of Scotland 
stated that the accused failing to appear for trial 
was not a significant problem. However, I suggest 
that it was a problem in those 90 cases. A total of 
1,630 witnesses were cited to give evidence in 
those cases, so there was clearly a problem for 
them in that their turning up time and again was a 
waste of their time. 

There was a clear example of the problem 
during a recent sensitive case that involved two 
young girls. The evidence had finished and the 
prosecutor and the defence had made their 
speeches to the jury; all that remained was the 
judge’s charge. The court was adjourned for the 
weekend, but the accused absconded. The 
witnesses then faced the ordeal of going through 
the whole process again, knowing that the 
perpetrator was free. 

However, a trial in the absence of the accused 
must be used only as a last resort. If the accused 
thought that his sentence might be increased 
because of it, his absence might be discouraged. 
If the accused failed to turn up for the trial, making 
an adjournment necessary, his or her legal 
representative could then be told that, if the 
accused failed to turn up a second time at a newly 
arranged trial date, the trial would go ahead 
without them. As I suggested, the accused would 
know that that could result in a longer sentence if 
they were found guilty. 

Lord Bonomy reported citation problems with 
witnesses as a major reason for the Crown’s 
seeking adjournments, which causes delays in the 
High Court. The High Court is currently 

 

486



5965  25 FEBRUARY 2004  5966 

empowered to detain a witness who has 
deliberately avoided citation or who has 
absconded. The bill proposes an additional option 
of releasing a witness on bail on condition that 
they be electronically tagged. Studies at the 
University of Wolverhampton found that the 
number of non-attendees was relatively small. I 
accept that. Furthermore, the researchers believe 
that the best way in which to reduce non-
attendance is by creating better systems 
throughout the criminal justice system and by 
offering better support, rather than by criminalising 
witnesses. 

The Justice 1 Committee was unconvinced by 
evidence that suggested that the option to tag 
reluctant witnesses is necessary. Furthermore, it 
was noted that failure by a witness to attend court 
might be related directly to fear and intimidation, 
rather than its being a demonstration of their 
disrespect for the court. In relation to that, it was 
proposed that the bill should state clearly that 
section 12 relates to recalcitrant witnesses rather 
than to reluctant witnesses. With regard to 
genuinely reluctant witnesses, the Justice 1 
Committee suggested that the Executive provide 
witnesses with an adequate support package to 
enable reluctant witnesses to testify. 

Another problem with tagging witnesses is this: 
how do we keep in touch with them? We seem 
only to be able to track them at home. Any 
reluctant or recalcitrant witness would be aware of 
that and would not be at home on the day of the 
trial. You can take a horse to water, but I am afraid 
that you cannot make it drink. The way to 
encourage people to give evidence is to have a 
better system. The bill proposes such a system 
and offers better support for witnesses. 

Finally, I would like to comment on the proposal 
to increase the sentencing powers of sheriff 
courts. In 2001, four out of 10 sentences that were 
passed by the High Court could, under existing 
powers, have been passed by a sheriff court. To 
increase the sentencing power of sheriff courts 
from three years to five years is a sound proposal. 
Strong evidence suggests that a guilty plea is 
much more likely in a sheriff court. That would 
save considerable court time and—perhaps more 
important—witness time. Those are not bad 
reasons for transferring certain cases to the sheriff 
courts. 

The suggestion that judges should take into 
account early pleas, and that they should state 
when passing sentence whether consideration of 
when the guilty plea was made has led them to 
discount the sentence could also save court and 
witness time. 

The aim of the bill is to improve High Court 
procedures: it will do just that. It also aims to 
improve the system for witnesses and it will do 

that as well. That is perhaps the most important 
aspect of the bill. 

16:29 
Marlyn Glen (North East Scotland) (Lab): I will 

make use of discussions in committee about 
understanding time limits and say that I regard the 
three minutes—now two minutes—that have been 
allowed to me as an outside limit, not as a target. I 
mean to concentrate on one aspect of the 
proposals, so I hope to be able to keep my 
comments inside the new time limit, in the same 
way as we would all encourage courts and court 
services to keep within the time limits that are set 
out in the bill. 

The intention behind the bill is to improve the 
experience of justice in Scotland. Most people do 
not come into contact with the law on a day-to-day 
basis but, when they do, it is essential that their 
experience is not negative and confusing. It is 
essential that the lay person’s experience of 
justice is not one of unexplained delays and 
inexplicable procedures. 

To highlight one radical proposal, it seems to me 
that talk of electronic diaries rings harshly in 
Parliament hall across the road, where customs go 
back to a different century and culture; for that 
reason, we do not have to continue to have them. 
In fact, the Scottish courts are already changing by 
embracing new technology including video links, 
laptop computers and recordings to consider 
evidence. A culture shift is already happening and 
the bill’s intention is to facilitate it. 

As has been said, one of the problems in an 
increasingly busy environment is delays. Among 
the recorded reasons for delays are motions to 
adjourn that are caused by problems with 
witnesses. Witnesses can be expert witnesses 
from the police or medical profession, but there 
has been a concentration on trials’ being delayed 
because of non-professional witnesses’ not 
attending. 

I emphasise that it is misleading to divide 
witnesses into two categories, because we are 
talking not about a dichotomy but, as in so many 
other fields, a spectrum. This spectrum has 
vulnerable witnesses at one end and recalcitrant 
witnesses at the other. Between the two extremes 
are many different witnesses who have different 
problems, which range from fear of intimidation to 
their not having been properly served notice to 
appear. I find the label “reluctant witness” to be too 
broad and inexact for it to be helpful. It is essential 
that it is made clear that section 12 of the bill 
relates to recalcitrant witnesses and there needs 
to be more conclusive evidence on how electronic 
tagging will improve the situation. 

I commend the study of witnesses that was 
carried out by the University of Wolverhampton: it 
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debunks the modern myths of witnesses’ having 
lives that are too chaotic for them to turn up in 
court and cites factors such as child care, travel 
and time off work as reasons for non-attendance 
of witnesses. That aspect of changing the culture 
is hugely important, not least because of its effect 
on public perceptions of the whole justice system. 
We need to address not just the waiting, but 
people’s not knowing why there is a wait. 

16:32 
Mike Rumbles (West Aberdeenshire and 

Kincardine) (LD): I welcome the opportunity to be 
the final Liberal Democrat speaker in this short but 
effective stage 1 debate on the Criminal 
Procedure (Amendment) (Scotland) Bill. Many 
good and long overdue reforms are outlined in the 
bill, one of which is on time limits. I am happy to 
see that if time limits are breached, the accused 
will not simply be set free as happens currently, 
but will be entitled to be considered for bail. Even 
if bail is granted, the accused will be subject to trial 
within the 12-month time limit. That is an important 
improvement that will restore some public faith in 
the justice system. 

I turn to one or two issues about which my 
Liberal Democrat colleagues and I have serious 
concerns, some of which have already been 
highlighted. Our major concern is about holding 
trials in the absence of the accused. Section 11 of 
the bill allows a trial to go ahead in the absence of 
the accused and makes provision for the court to 
appoint a legal representative in the accused’s 
absence. The committee, and indeed the 
overwhelming majority of witnesses who gave 
evidence, also had problems with that provision, 
not only on issues of principle but for practical 
reasons. 

The Deputy Minister for Justice told the 
committee that the Executive’s intention was to 
save victims and witnesses from having to go 
through trials twice. Mike Pringle quite rightly 
highlighted that issue. The minister admitted that 
last year 90 people had warrants made out for 
their recovery because they had absconded, but 
we are a little unclear about the details around that 
figure. We believe that important principles are at 
stake and that accused persons would not get fair 
trials in absentia. We agree with the Law Society 
for Scotland and with Lord Rodger that to cite the 
R v Jones case in England or other European 
cases is to fail to recognise the substantial 
differences in criminal procedure between 
jurisdictions. Many of us on the Liberal Democrat 
benches are convinced that the proposal, as it 
stands, is not workable. 

However, we see merit in allowing a trial to 
continue when all the evidence has been led, after 
identification, after counsel has been appointed 

and instructed on an on-going basis in response to 
evidence, and far enough on in the trial that the 
presence of the accused is not necessary. There 
is a subtle difference between that and what is 
proposed in the bill. We look to the Executive to 
lodge an amendment that will encapsulate that. 

I turn to the issue that prompted me to speak in 
the debate. Having read through the Executive’s 
proposals and the Justice 1 Committee’s report, I 
was struck by the issue of police witness 
statements. Members might know that I am not a 
member of the committee and that I therefore 
speak about the issue from a distance, as it were. 
However, I was amazed to read that police 
witness statements are not currently routinely 
issued to the defence. I first came across the 
matter last year during my experience of the 
criminal court system, although I stress that I was 
taking part as a witness and not anything else. 
When I gave evidence to the police, I was amazed 
that the fact that there were several accused 
persons meant that I had to go over the same 
evidence many times to different people. I cannot 
believe that police witness statements are not 
currently issued to the defence. To do so would 
save everybody an awful lot of trouble. 

On early disclosure of evidence, Lord Bonomy 
stated that, in order to prepare their cases and 
advise their clients what plea to tender, defence 
lawyers need notice of the case that is to be 
presented against the accused. He recommended 
that the Crown should routinely issue to the 
defence a provisional list of witnesses shortly after 
initiating petition procedures in the sheriff court; 
that it should provide to the defence information 
about material developments as they occur in the 
investigation of events; and that it should provide 
access to all relevant evidence as it becomes 
available and provide a copy of the indictment and 
all documentary productions and other evidence.  

As the committee said in its report—I commend 
the committee for its good work—the bill does not 
implement the recommendations that were made 
by Lord Bonomy on the practice of disclosure. The 
minister commented that we want to retain 
flexibility in the system, which is fair enough, and 
the Crown Office has accepted the need for 
improved disclosure to the defence. Of course, 
there are degrees of improvement—I would be 
happy if disclosure were greatly improved and I 
would be unhappy if it were not. The committee 
agreed that early disclosure is the key to ensuring 
early preparation of cases, but was not convinced 
that a practice note can guarantee delivery of early 
disclosure. 

The Deputy Presiding Officer (Trish 
Godman): You have one minute. 

Mike Rumbles: Gosh! Time flies. 
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The committee recommends that the Executive 
should consider inserting in the bill a provision that 
would closely reflect Lord Bonomy’s 
recommendation that the Crown should provide to 
the defence information about material 
developments in the investigation of the case as 
they occur, and that it should let the defence have 
access to all relevant evidence as it becomes 
available. In this stage 1 debate, I would say that 
that would be natural justice. The defence needs 
to know what the charges are and what the 
evidence is so that it can prepare a proper 
defence. 

This bill is about reforming the system and 
making it more effective and efficient. As I said, 
coming to the issue from afar, I commend the 
committee for its work. 

16:38 
Miss Annabel Goldie (West of Scotland) 

(Con): This has been a useful debate, even if it 
has been held under unfortunate time constraints. 
We would all agree that the administration of 
criminal justice in Scotland has, in recent years, 
become a field that is increasingly strewn with 
boulders and that among the significant boulders 
are, undoubtedly, the problems of delays, 
adjournments and lack of preparation, to which 
numerous speakers have referred, including the 
minister, Michael Matheson, Pauline McNeill, 
Margaret Mitchell, Bill Aitken and others. That 
issue is at the heart of the embryonic formation of 
the problems.  

The bill tries sensibly to address some of those 
issues. The mandatory preliminary diet is sensible 
but, if that diet is sensible, it is my view that the 
managed meeting is absolutely critical. Nothing 
will focus the minds of the accused and his law 
agent more than a fixed trial date: lawyers and 
accused persons are human beings and—unless 
they are aware of when the sword of Damocles 
might fall—they are unlikely to consider with 
urgency when preparations should be made, when 
thought should be given to certain matters and 
when questions should be asked. 

Critical to how we address the matters of 
preparation and early disclosure is a change of 
attitude on the part of the Crown Office and 
Procurator Fiscal Service. I was having a look at 
the increased volume of work in the High Court 
between 1995 and 2001, which saw an 
approximately 23 per cent increase in new 
indictments. That increase is significant, but I say 
to the Lord Advocate that it is not formidable; it is 
no more than many other organisations have had 
to cope with. In coping with such increases, those 
organisations have had to consider their 
procedures, management, technology and so on 
and they have had to think about how they can 

better progress and more swiftly process their 
business. The Crown Office and Procurator Fiscal 
Service is no different and issues that relate to 
such aspects need to be considered. 

I have a lot of sympathy for early disclosure’s 
being included in a mandatory framework. I have 
an uncomfortable feeling that a code of practice 
might prove to be a limp directive—again, the 
matter is about focusing minds and making people 
who are crucial to the provision of this vital service 
for society realise that there are specific checks 
and balances that must be observed. 

Capacity is another boulder. The High Court has 
been under strain and it may be that, in theory, 
transfer of business to the sheriff courts is the way 
forward. I do not disagree with that in principle, but 
the biggest boulder of all would then roll into place. 
That boulder is resources. Without significant 
resources, the transfer of business simply will not 
work. Pauline McNeill and Bill Aitken spoke 
eloquently to that point. 

Although I accept that the bill genuinely seeks to 
get some of the boulders out of the field, it is 
important that we do not crush healthy activity in 
the process or—which would be equally 
alarming—deposit other rubble in place of the 
boulders that we remove. I will consider one or two 
of the bill’s specific proposals. I have concerns 
about the proposal to allow those who are refused 
bail to apply for bail while they are electronically 
tagged. It seems to me that an individual who has 
been refused bail and who has been deemed to 
be a danger to the public will be a danger with or 
without a tag. 

Like Mike Rumbles, I am concerned about the 
provision to allow a trial to go ahead in the 
absence of the accused. Important principles are 
at stake and there is a grave danger that the 
accused would not receive a fair trial in his or her 
absence. I also have difficulty with the plans to 
force judges to give discounts for early guilty 
pleas. Again, that might be a sensible proposal, 
but surely it is watered down by the current system 
of automatic early release. If offenders know that 
they will get early release, they might be less likely 
to plead early because they will not serve the full 
sentence that is handed down by the court. 

I turn to one of the most significant areas that is 
at risk and which is in danger of being crushed 
under the bill; that is, the removal of the 110-day 
rule. I understand that Lord Bonomy found that 
only 25 per cent of cases require extensions to the 
110-day rule, which does not seem to me to justify 
abolition of the rule; it means, rather, that 75 per 
cent of cases proceed timeously under the current 
arrangements. It seems to me that with early 
service of the indictment, managed meetings and 
preliminary diets can be adjusted to cope with the 
procedure. Colin Fox made that point well. I say to 
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the Executive only that the 110-day rule is one of 
the most valued and respected embodiments of 
our criminal justice system in Scotland. Fairness to 
the accused is vital and it seems to me to be 
illiberal for an innocent accused person to be 
detained for longer than is necessary. I must say 
that the proposal is regrettable and that I have not 
heard any compelling argument that justifies 
removal of this essential safeguard: I do not think 
that there is any problem that cannot be 
addressed intelligently by other mechanisms. We 
would thereby retain something of which we 
should be proud. The 110-day rule is an important 
component of safety for the accused in our 
criminal justice system. 

That said, the bill offers a variety of mechanisms 
that will improve the administration of justice in 
Scotland so—subject to my earlier comments—I 
endorse and welcome its general principles. 

16:44 
Nicola Sturgeon (Glasgow) (SNP): Like every 

other speaker in the debate, I think that there are 
many sensible provisions in the bill—in fact, I 
consider most of them to be basic common sense. 
In time, if not immediately, they have the potential 
considerably to speed up justice and to deliver a 
much better system for the victims of crime and 
those who are accused of it. 

However, certain things have to happen if the 
bill’s intentions are to be translated into practice. 
First, as Annabel Goldie and others have said, 
clear rules on early disclosure of information by 
the Crown to the defence are vital. I share Mike 
Rumbles’s disappointment that Lord Bonomy’s 
proposals have not been translated into the bill. 
That is a missed opportunity that the Executive 
might care to correct at stage 2. It is important to 
reflect on the fact that although the vast majority of 
motions to adjourn trials are made by defence 
agents, those motions are more often than not 
necessitated by the Crown’s late preparation or 
late delivery of productions and lists of witnesses. 
The early disclosure rules are crucial to the bill’s 
successful operation. 

I support in principle mandatory preliminary 
diets, but I inject a note of caution. As Stewart 
Maxwell said, the preliminary diet’s success will 
depend on two conditions. It is obvious that the 
parties to the case will have to be prepared for the 
trial to proceed when the preliminary diet takes 
place, but the preliminary diet will also depend to a 
great extent on judges’ willingness to be more 
proactive and hands-on in managing cases. We all 
know that, but perhaps we should not take it for 
granted that it will happen when the bill comes into 
force. More effort might be needed to ensure that 
it happens. 

Intermediate diets in sheriff court summary trials, 
of which I have limited experience, have not 
always speeded up the progress of cases. If 
preliminary diets are supposed, roughly speaking, 
to perform the same function, it will do no harm to 
examine practice and to learn lessons, if there are 
lessons to be learned, from the operation of 
intermediate diets in sheriff courts. 

I have three concerns, all of which other 
speakers have talked about at length. The first is 
the extension of the 110-day rule. I note from the 
Justice 1 Committee’s report that several 
witnesses—Michael Matheson mentioned the Law 
Society of Scotland and the Scottish Human 
Rights Centre—and the committee had 
reservations about the extension. Like Michael 
Matheson, I share those reservations. I accept that 
the committee decided on balance to support the 
extension but, like Margaret Mitchell, I retain a 
lingering doubt that a bill that is intended to speed 
up the administration of justice is no place for a 
measure that will extend time limits. However, 
rather than argue about 110 days versus 140, I will 
comment on a potentially more fundamental 
concern, which others have touched on and some 
have approached from different perspectives. 

I agree that when a time limit is breached, the 
result should not be that the accused gets off scot 
free; I think that everybody would agree with that. 
However, I believe equally that it is fundamental 
that we have a maximum time for holding any 
accused person in custody awaiting trial. The bill 
does not guarantee that time. I share some of the 
concerns that Colin Fox expressed. When the 
140-day rule or the 80-day rule is breached, the 
accused has the right to apply for bail. However, 
as Pauline McNeill said, that does not mean an 
automatic right to bail—it is a right to make an 
application, which can be opposed and denied. 
The Crown can instead apply for the 140-day rule 
to be extended. The length of an extension and 
the number of applications for extension are 
unlimited so, in theory, accused persons could be 
held in custody awaiting trial for very long periods. 
That involves an issue of principle and I ask the 
deputy minister not only to comment on it during 
summing-up but to reflect further on the point. 

I will touch on the increase in sheriffs’ 
sentencing powers, because I welcome Cathy 
Jamieson’s comments on that. Like Pauline 
McNeill, I am concerned not about the principle 
but about the practicality of increasing sheriff 
courts’ work loads. I echo the committee’s concern 
about early implementation and the risks of 
progressing with the change before we know what 
Sheriff Principal McInnes is likely to recommend at 
the opposite end of the sheriff court scale. I 
welcome the minister’s commitment to take the 
matter away and to reflect on it further. That is an 
important concession. 
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The final area to touch on is the one that has, 
surprisingly, proved to be the most controversial, 
which is trial in absence. It is surprising to me 
because the measure would impact on so few 
people but, in the same way as others—
particularly Bill Butler—I think that the issue is one 
of principle. I also note that various witnesses 
have expressed concern. I have mulled the matter 
over and my view is that no matter how worthy the 
intention—I accept that it is worthy—trial in 
absence would be practically difficult if not 
practically impossible, except perhaps in cases in 
which all the evidence has been led. The 
committee made that point. 

The evidence of the Law Society of Scotland 
and solicitors on that issue is particularly 
compelling. I cannot imagine the circumstances in 
which any solicitor anywhere in Scotland would 
agree to represent and conduct a trial on behalf of 
an accused person who was not present. The 
issue is one of principle, but there is also a serious 
issue of practicality that the Executive must 
consider. 

The bill should be welcomed. That said, there 
are issues of principle and practicality that require 
further consideration. I hope that the Executive will 
now reflect on some of those points before we 
move to stage 2 consideration of the bill. 

16:51 
The Deputy Minister for Justice (Hugh 

Henry): This has been a good, albeit unfortunately 
short, debate on a bill that represents significant 
progress and will make the most fundamental 
changes in 20 years to our solemn criminal 
procedure. 

People have used the term “foundation stone” in 
relation to certain aspects of the justice system. 
The bill is important because it lays the foundation 
stones for building a safer and stronger Scotland. 
It is critical that we restore public confidence in our 
judicial system and ensure that the needs of 
victims and witnesses are given due weight and 
proper consideration. Unfortunately, those needs 
are sometimes overlooked and neglected. 

I have been heartened by many of the 
constructive comments made by members of the 
Justice 1 Committee, who did a power of work in 
considering a complex proposal, as well as by 
other members who have come relatively fresh to 
the debate. There is a shared will in the 
Parliament that justice should be improved and 
delivered. Everyone wants us to have a system 
that can work well in practice. 

I am also heartened by the fact that the 
emphasis of the debate has shifted since first we 
made our proposals. People have started to 
acknowledge some of what is being suggested 

and to recognise that Lord Bonomy has proposed 
sensible measures that can make a practical 
difference to dealing with some of the delays and 
other problems that plague our High Court. 

Public confidence is eroded when cases are 
repeatedly put off, when people give up their 
valuable time to turn up and are then sent away, 
when people have to wait an inordinate length of 
time for justice to be considered, never mind 
delivered, and when people have to psych 
themselves up to come to court—a difficult 
experience for many—only to have to go through 
that traumatic experience not once or twice, but 
perhaps three, four or five times. That is a 
disgrace, because it puts people off the justice 
system and diminishes their ability to contribute to 
it. Those are issues that we have to address. 

We are also trying to deal with issues such as 
witnesses not turning up. People who fail to turn 
up are trying to avoid playing their part in the 
justice system, sometimes because of fear and 
intimidation, but sometimes in a deliberate attempt 
to thwart justice. I will return to that issue later, but 
I remind members that there are people who, at a 
very late stage in the process, abscond in order to 
prevent justice from being delivered. We want to 
tackle all those matters. 

We also want to change the adjournment culture 
in the High Court, to which several members 
referred. We want to make that culture a thing of 
the past by creating a degree of certainty that trials 
will proceed. We will strive for that as a key 
objective. A number of measures will be part of 
that process—I have not time to go into the details 
of those today, although we will return to some of 
the issues at stage 2—but judicial management of 
cases is an important one. Several members 
referred to the significance of the preliminary 
hearing and of having fixed trial dates that are set 
by the judge. We also want to give the accused 
the opportunity to plead at a point before trial, as a 
number of members suggested. 

Perhaps it is for those reasons that many people 
have now generally been persuaded of the merits 
of our proposed changes to the time limits. 
However, I recognise that the formidable 
combination of Colin Fox, Bill Aitken, Annabel 
Goldie and Margaret Mitchell—it would be a brave 
person who would take on such a combination—
may be the reason why Nicola Sturgeon was 
having second thoughts even at this late stage. 
Even though we are faced by such formidable 
opposition, I think that we are doing the right thing, 
as many members have recognised. 

The provision for trials in absence of the 
accused has probably been the most contentious 
issue. As members have indicated, we do not 
expect many such trials, but we recognise that 
trials are sometimes postponed because the 
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accused does not turn up at all or because, in 
some cases, the accused flees justice either at an 
early stage during the trial or, occasionally, at a 
very late stage. Mike Pringle graphically described 
one case in which the accused absconded during 
the last weekend of the trial. Not only did that have 
a huge impact on a large number of witnesses, but 
it left two young people exposed to the possibility 
that they might be required to go through the 
whole traumatic process again. The accused 
absconded after all the evidence had been led. 

Mike Rumbles: There is a large measure of 
agreement on the particular point that the minister 
makes, but people are a little more concerned 
about a complete trial in absentia. 

Hugh Henry: I welcome that agreement. I think 
that there is still a case to be made for the broader 
measure, although we will give consideration to 
several of the points that have been raised. In the 
interests of justice not only for the accused but for 
witnesses and victims, these issues need to be 
given proper consideration. We cannot allow one 
individual to undermine the whole justice process 
at a very late stage in the trial. 

The tagging of witnesses was also mentioned. 
Marlyn Glen and others highlighted the need to 
distinguish between reluctant and recalcitrant 
witnesses and we will reflect on that. However, the 
aim of the bill is to allow the tagging not of victims 
who are just reluctant to give evidence but of 
people who potentially face jail if they refuse to 
turn up and give evidence. 

I think that there has been some 
misunderstanding of the disclosure issue. A 
number of members claimed that the Executive 
has departed from Lord Bonomy’s proposal. 
Paragraph 7.7 on page 36 of Lord Bonomy’s 
report states: 

“The normal rule should be that intimation of all material 
to be used by the Crown at the trial should be given to the 
defence with the indictment.” 

However, he made no recommendation about 
disclosure. He said only in recommendation 2(c) 
that 
“The Crown should also provide to the defence information 
about material developments in the investigation of the 
case as they occur, and let them have access to all 
relevant evidence as it becomes available.” 

In fact, the Crown is going further—it is proposing 
to disclose witness statements, to which the 
defence would not be entitled under our current 
procedure. We are not departing from the Bonomy 
report, but are proposing to go further. 

I will deal quickly with Stewart Maxwell’s point 
about the need to establish a working party. 
Discussions between the Crown Office and 
Procurator Fiscal Service and the Association of 
Chief Police Officers in Scotland are on-going and 

we should wait to see what those deliver. 
However, we are doing what a working party 
would expect to be done. I am not sure that a 
working party is needed when that is happening. 

I have run out of time and must conclude. This 
has been a good debate and some valid and 
forceful points have been made. I appreciate the 
wide support and welcome that have been given 
to the proposals. Before stage 2, we will reflect on 
the specific points that members have made. 
However, like Cathy Jamieson, I am heartened by 
the support that exists and the chamber’s intention 
and desire to modernise our justice system and to 
advance a set of proposals that we think will make 
a considerable difference. 
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Criminal Procedure (Amendment) 
(Scotland) Bill: Financial 

Resolution 

17:01 
The Presiding Officer (Mr George Reid): The 

next item of business is consideration of a 
financial resolution. I ask Andy Kerr to move 
motion S2M-536, on the financial resolution in 
respect of the Criminal Procedure (Amendment) 
(Scotland) Bill. 

Motion moved, 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Criminal Procedure 
(Amendment) (Scotland) Bill, agrees to any increase, in 
consequence of the Act, in expenditure payable out of the 
Scottish Consolidated Fund.—[Mr Andy Kerr.] 
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Decision Time 

17:05 
The Presiding Officer (Mr George Reid): 

There are nine questions to be put as a result of 
today’s business. The first question is, that motion 
S2M-473, in the name of Cathy Jamieson, on the 
general principles of the Criminal Procedure 
(Amendment) (Scotland) Bill, be agreed to. Are we 
agreed? 

Members: No.  

The Presiding Officer: There will be a division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
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Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS 
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP) 

The Presiding Officer: The result of the division 
is: For 112, Against 0, Abstentions 3. 

Motion agreed to. 

That the Parliament agrees to the general principles of 
the Criminal Procedure (Amendment) (Scotland) Bill. 

The Presiding Officer: The next question is, 
that motion S2M-536, in the name of Andy Kerr, 
on the financial resolution in respect of the 
Criminal Procedure (Amendment) (Scotland) Bill, 
be agreed to. Are we agreed? 

Members: No.  

The Presiding Officer: There will be a division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brocklebank, Mr Ted (Mid Scotland and Fife) (Con)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Canavan, Dennis (Falkirk West) (Ind)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Livingstone, Marilyn (Kirkcaldy) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  

 

495



5985  25 FEBRUARY 2004  

Mather, Jim (Highlands and Islands) (SNP)  
Matheson, Michael (Central Scotland) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Milne, Mrs Nanette (North East Scotland) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Turner, Dr Jean (Strathkelvin and Bearsden) (Ind)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS 
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP) 

The Presiding Officer: The result of the division 
is: For 112, Against 0, Abstentions 3. 

Motion agreed to. 
That the Parliament, for the purposes of any Act of the 

Scottish Parliament resulting from the Criminal Procedure 
(Amendment) (Scotland) Bill, agrees to any increase, in 
consequence of the Act, in expenditure payable out of the 
Scottish Consolidated Fund. 
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CORRESPONDENCE FROM THE DEPUTY MINISTER FOR JUSTICE TO THE 
CONVENER OF THE JUSTICE 1 COMMITTEE, MARCH 2004 
 
 
CRIMINAL PROCEDURE (AMENDMENT) (SCOTLAND) BILL 
 
I am writing to let you know formally that we shall be tabling a number of technical 
Executive amendments during the course of Stage 2. Officials have already been in touch 
with the Committee clerks about these and how they might be grouped. I now attach a list 
of the areas of the Bill that the amendments will cover.  
 
The amendments flagged here do not reflect changes in policy (except for the already 
advertised amendment to S67 to enable the Crown to lodge late evidence): they are about 
tightening up provisions so that they will work better in practice. We intend to table the 
amendments in batches at least 5 working days before each Stage 2 Committee session. I 
shall explain the purpose and effect of all the amendments as they are reached. 
 
I shall, of course, let you know in advance if we plan to table any other amendments, and in 
particular any that do reflect changes in policy. 
 
 
Hugh Henry MSP 
Deputy Minister for Justice 
March 2004 
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CRIMINAL PROCEDURE (AMENDMENT) (SCOTLAND) BILL 
 
EXECUTIVE AMENDMENTS 
 

PART 1 
 
Section 1 
Section 72B(8)(a) (Section 1 of Bill)– change “with respect of” to “with respect 
to”. 
 
Section 66(4) (Section 1 of Bill)– reference to list of witnesses “to be adduced 
by prosecution” to be amended.  
 
Section 72(4) (Sections 1 &13 of the Bill)– clarification of interaction with 72D 
(provisions that accused must state how he pleads at the  preliminary hearing 
and that preliminary hearing may proceed in absence of accused) 
 
Section 72(6)(c)  (Section 1 of Bill) - court to ascertain which witnesses are 
required by prosecution and defence.  No duty to cite witnesses on list who 
are no longer required by prosecution.  
 
Section 72(9) (Section 1 of Bill) - clarification that court can hold over matters 
from preliminary hearing  to be dealt with at a further diet or at trial diet.  
Clarification that further diet appointed under section 72(9) may proceed in 
absence of accused.  
 
Section 72A(3) (Section 1 of Bill) – clarification of the effect of desertion 
simpliciter at the preliminary hearing.  
 
Section 72B(9) (Section 1 of Bill) – to bring position in respect of witnesses 
where preliminary hearing is dispensed with into line with general position in 
relation to the hearing. 
 
Section 72D(3) (Section 1 of Bill) to apply where preliminary matter held over 
to the trial  
 
Section 2 
Section 72E Solicitor to notify court not Crown Agent that he is working for 
the accused.   
 
Section 4 
Section 74 Update to reflect amendments to S83A 
 
Section 5 
Section 79 (Section 5 of Bill)– issues of admissibility – ensure any issue of 
admissibility can be dealt with at the preliminary hearing and ensure can be 
dealt with by trial judge prior to jury being empanelled. 
 
Section 72F(Section 5 of Bill) -  Solicitor notifies Court and prosecution that 
he is/is no longer working for the accused 
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Section 6 
Section 79(7)(a) (Section 6 of the Bill) change “with respect of” to “with 
respect to” 
 
Section 7 
Clarification of simpliciter 
 
Section 8 
Section 83A  (Section 8 of the Bill)– presumption of a fixed trial diet rather 
than a floating trial diet  
 
Section 10 
Section 66(4)(b) (Section 10 of Bill) – amendment allowing the notice to be 
served by affixing to the door of the accused’s proper domicile of citation 
 
PART 2 
 
Section 11 
Section 70(5) (Section 11 of the Bill)– amendment to bring provisions in 
relation to trials in absence for bodies corporate into line with the provisions 
applicable to individuals.  
 
Section 12 
Section 90B (section 12 of Bill) – amendment to deal with complexity issue 
raised by SLC and to ensure that section 245A(13) and (14) is attracted. 
 
After Section 12 
Allow service of documents on the accused through their solicitor. 
 
Section 13 
Section 27(4A) (Section 13 and schedule to Bill)– references to challenge 
under section 71(2) or 72(6)(b)(i) in respect of preliminary objection under 
section 255. 
 
Section 87A Ensure  preliminary issues can be held over to be dealt with at 
the trial 
 
After Section 13 
Section 75A  (Sections 1, 5 &13 of the Bill) Acceleration of all diets to be 
possible not just preliminary hearings and trials 
 
Section 71 & 79A – objections to the admissibility of evidence 
 
Section 258 – allow judge to decide whether evidence is uncontroversial 
 
PART 3 
 
Section 14 

 499



 

Section 24A (section 14 of Bill) – amendment to deal with issue of complexity 
raised by SLC and to correct a drafting error. 
 
Section 24A (section 14 of Bill) – ensure that  bail applications under section 
24A do not have to be considered within 24 hours. 
 
Section 24A(5) (section 14 of Bill) – Allow the court to reject a bail application 
without obtaining a report 
 
Section 24A (section 14 of Bill) – Ensure that the Crown have the right to 
appeal a decision to release an accused on bail with remote monitoring 
conditions. 
 
Section 15 
Section 15 of  Bill - Amendment to provide for appeal against the grant or 
refusal of bail on breach of 80, 110 & 140 day time limit 
 
Section 31 (section 15(4) of the Bill) – amendment to ensure that the 
prosecutor’s right to bail review under section 31 applies in the case of 
persons granted bail under section 200 or 201.  
 
Section 30 (section 15 of Bill) – Crown to have a right to be heard at a bail 
review at any stage in the proceedings and to have right of appeal against the 
grant of bail at any stage 
 
PART 4 
 
Section 19 
Section 260 (After Section 19 of Bill) - Statements previously intimated to 
defence not excluded from being referred to by not being on Crown’s list of 
productions 
 
SCHEDULE 
 
Section 81A (Schedule to Bill)– amendment to remedy position that case may 
not be transferred from High Court to Sheriff Court 
 
Paragraph 16 of schedule to the Bill – reference to section 78(4)(b)(ii) should 
be to 78(4)(a)(ii) 
 
Section 87(1)(b)  (Schedule of the Bill) – non-availability of judge – 
Substitution of reference to “the same day” for “that sitting”.   
 
Section 83(1) (Schedule of the Bill) removal of references to court appointed 
under 
section 66(1).  
 
Section 83(1) (Schedule of the Bill) removal of references to court appointed 
under 
section 66(1).  
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Section 81(1A) (paragraph 18 of schedule to Bill)  - restriction so that the 
same indictment may only be used to cite to the sheriff court. 
 
Section 78(4)(a)(ii) (paragraph 16 of schedule to Bill) – substitution of 
preliminary hearing for preliminary diet) 

Section 75  (Schedule to the Bill)– should include a reference to section 
72C(3).  
 
Section 68(4) (Schedule to the Bill)–  Removal of citing to trial diet as will be 
cited to preliminary hearing 
 

 
Section 76(3) (Schedule to the Bill) – addition of reference to postponement 
of preliminary hearing where accused pleads not guilty at section 76 diet. 
 

Section 67(5)  (Schedule to the Bill)–  allow the Crown to lodge evidence after 
7 day deadline in special circumstances.  
 
Section 66(6A)(3) (Schedule of Bill) – change reference to “a” to “the” 
preliminary hearing 
Section 54(1) (Schedule to Bill)– insanity in bar of trial – addition of reference 
to court discharging the preliminary hearing before ordering examination of 
facts 
 
Section 56(1) (Schedule to Bill) – provision that where examination of the 
facts is ordered at the preliminary hearing, it may be held immediately after 
the making of the order 
 
Section 56(2) (Schedule to Bill) – repeal of provision due to amendment of 
section 66(1) 
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CORRESPONDENCE FROM THE DEPUTY MINISTER FOR JUSTICE TO THE 
CONVENER OF THE JUSTICE 1 COMMITTEE, MARCH 2004 
 
 
HIGH COURT REFORM: INCREASE IN SHERIFF SENTENCING POWERS  
 
You may recall that in the opening speech of the Stage 1 debate on the Criminal Procedure 
(Amendment) (Scotland) Bill on 25th February Cathy Jamieson said that the Executive 
remains committed to commencing S13(1) of the 1997 Crime and Punishment (Scotland) 
Act in spring 2004. She promised to make an announcement on timing soon.  
 
I am now writing to let you know that the Executive intends to make shortly a 
commencement order that would bring S13(1) into effect on 1 May 2004. We intend that the 
Order should stipulate that any accused appearing on an indictment with a first calling on or 
after 1 May would be subject to the increased sentencing power of the sheriff. 
 
Cathy explained in her speech that she had been reassured that the Sheriffs Principal were 
confident that the sheriff courts will be able to accommodate the estimated increase in 
solemn business provided that they are given the necessary degree of stability in the 
provision of judicial resources, and provided that there is careful management of judicial, 
staff and court resources.  
 
For its part, the Crown Office and Procurator Fiscal Service have recruited significant 
numbers of additional lawyers. Management will continue to monitor, and discuss with the 
Trade Unions, how best its legal resource is deployed to ensure that priority is given to the 
prosecution of serious crime. 
 
We shall of course be monitoring the impact of the increase in sentencing powers on all 
concerned very carefully. 
 
I am copying this letter to the Convener of Justice 2 Committee and placing a copy in 
SPICE. 
 
Officials are sending copies of this letter to other interested parties to keep them in touch 
with our plans.  
 
 
Hugh Henry MSP 
Deputy Minister for Justice 
March 2004 
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CORRESPONDENCE FROM THE CROWN OFFICE AND PROCURATOR FISCAL 
SERVICE TO THE CONVENER OF THE JUSTICE 1 COMMITTEE, 9 MARCH 2004 
 
 
CRIMINAL PROCEDURE (AMENDMENT) (SCOTLAND) BILL 
 
1.  We have previously indicated to the committee that we fully recognise the vital role that 
disclosure will play in the operation of the new High Court system. We gave an undertaking 
to publish a protocol or practice note that set out clearly our commitment, and formalised 
the practical arrangements. In our evidence to you, we explained that we were working hard 
to lay the foundations for a scheme of disclosure that would play a key role in the realisation 
of Lord Bonomy’s vision of an efficient and effective High Court. We recognised that any 
system of disclosure would be severely limited in value unless the evidence disclosed was 
fit for purpose. Accordingly, our efforts have been focused on working with ACPOS to 
ensure that statements disclosed will provide the defence with the information essential for 
their requirements.  We have made good progress and I am pleased to enclose a draft 
practice note.  
 
2.  The practice note represents a comprehensive response that goes beyond Lord 
Bonomy’s recommendations on disclosure and, in its emphasis on early disclosure, 
denotes a significant departure from existing arrangements.  Under existing law and 
practice, the Crown typically discloses only a limited amount of material directly to the 
defence and the majority of disclosure occurs relatively late in proceedings. The key point 
of the practice note is that the Crown is committing to disclosing significantly more material, 
including all witness statements taken by the police, at stages as close as possible to 
commencement of proceedings. This will greatly enhance the ability of the defence to 
prepare for trial in a focused and effective manner and will allow meaningful preparation to 
begin at a much earlier stage in proceedings.  
 
3.  We believe that the practice note, by delivering to the defence the means of effective 
and early preparation for trial, will facilitate the successful operation of the system of 
preliminary hearings. Although the practice note will not be in statutory form, it will be 
published and, accordingly, at the preliminary hearing the Court will be entitled to have 
regard to its terms when considering issues around the state of preparation of parties and 
to take account, in making decisions about fixing trials, of the Crown’s adherence to the 
commitments outlined in the practice note.   This approach ensures that, while the Crown is 
committed to providing the defence with copies of statements and productions, the 
arrangements for doing so are sufficiently flexible to take account of the interests of 
vulnerable witnesses and the practicalities of disclosing material in large and complex 
cases. 
 
4.  We believe, in particular, that this approach will enable the defence to be better 
prepared for trial and at an earlier stage; that it will enable them to focus their enquiries and 
to concentrate better their efforts in precognition of witnesses.  We hope that this will lead to 
greater agreement of the evidence of witnesses and identification of issues to be 
considered at the managed meeting. 
 
5.  We recognise that it is not enough simply to publish the practice note in a vacuum. In 
order for the anticipated culture change to be delivered, it is vital that we obtain the 
confidence and co-operation of our colleagues elsewhere in the criminal justice system. We 
think it is therefore important that other relevant organisations are provided with an 
opportunity to see, and comment on, our proposed approach to disclosure; and to ensure, 
where appropriate, that they are prepared to operate under the new procedures. 
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6.  In recent weeks we have had two meetings with representatives of the Law Society to 
outline what work we have been doing and explain how the proposed disclosure regime will 
work. We have found these meetings to be extremely useful. We are now opening up 
consultation on our practice note, and it will shortly sent out to the following agencies and 
bodies: 
 

 Faculty of Advocates 
 Society of Solicitor Advocates 
 Scottish Legal Aid Board 
 Scottish law Agents Society 
 Edinburgh Bar Association 
 Glasgow Bar Association  
 Sheriffs’ Association 
 Sheriffs Principal 
 Judicial Studies Committee 

 
7.  We will be pleased to receive comments on the draft or to meet with representatives of 
these agencies and bodies as part of the wider consultation. I hope that providing these 
organisations with an opportunity to become involved in our work in this area at an early 
stage will make it easier to work with the new procedures in practice.  
 
8.  We are currently developing our IT systems to support the management of disclosure of 
witness details, statements and productions and we anticipate operating a robust disclosure 
regime in advance of the commencement of the Bill, so that the court and parties engaged 
in trials (in the High Court and Sheriff and Jury courts) have the full advantage of the new 
disclosure regime. 
 
9.  I hope that the Committee finds this information helpful. 
 
 
Norman McFadyen 
9 March 2004 
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DRAFT PRACTICE NOTE 
 
PROVISION OF INFORMATION BY THE CROWN TO THE DEFENCE IN SOLEMN 

CASES 
 
 
 
List of Witnesses 
 
1. The Crown will provide to the Solicitor for the accused (the defence) a copy of 

a provisional list of witnesses within 14 days of full committal or committal for 
further examination and liberation on bail. 

 
2. The Crown may require, exceptionally, to withhold details of individual 

witnesses where further steps are necessary before disclosure is made. In 
any such case, the Crown will provide details of any relevant witness as soon 
as practicable.   

 
3. Where the Crown has, in the course of its preparation or investigation of the 

case, identified any further witnesses who are relevant to the case against the 
accused and who have not been previously intimated to the defence, it will 
provide to the defence details of these as soon as practicable, subject to the 
same qualifications as apply to the provisional list of witnesses. 

 
 
Statements 
 
4. The Crown will, in custody cases, within 21 days of full committal and, in bail 

cases,  within 30 days of full committal (or further examination, where the 
accused was liberated on bail upon committal for further examination) provide 
to the defence such copies of witness statements (excluding precognitions) as 
are then in the possession of the Crown.  

 
5. The Crown may require, exceptionally, to withhold provision of individual 

statements where further steps are necessary before disclosure is made. In 
any such case, the Crown will provide copy statements as soon as 
practicable.  

 
6. Where the Crown has, in the course of its preparation or investigation of the 

case, received additional statements from witnesses or statements of any 
further witnesses who are relevant to the case against the accused and who 
have not been previously provided to the defence it will provide to the defence 
copies of these as soon as practicable, subject to the same qualifications that 
apply to the original provision of copy statements. 

 
7. Where any additional list of witnesses is served under s.67 of the Criminal 

Procedure (Scotland) Act 1995 the Crown will provide the defence with copies 
of any statements of the additional witnesses that are available to it at the 
time of service. 
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8. In any case where witness statements are provided to the defence it shall be 
open to the Crown to redact the statement to obscure information of a 
confidential nature contained within the statement, the disclosure of which is 
not necessary for the preparation of the defence (e.g. the home address of a 
witness who fears intimidation), but any redaction shall be obvious on the face 
of the statement. 

 
 
Productions 
 
 
9. The Crown will provide to the defence copies of documentary evidence in the 

case which would appear to be of material significance to the proper 
investigation of the defence as soon as practicable. 

 
10. The Crown will provide to the defence, upon service of the Indictment,  
 

(i) a courtesy copy indictment  
(ii) a note giving details of where and when any previously undisclosed 

copy productions (so far as they may readily be copied) may be 
collected by the defence and where and when the productions in the 
case may be examined, in each case no later than 7 days after service 
of the indictment. 

 
Material Developments 

 
11. The Crown will provide to the defence information disclosed during the course 

of the investigation which is likely to be of material assistance to the proper 
preparation or presentation of the accused’s defence, in accordance with the 
principles set out in HMA v McLeod 1998 SCCR 77.   

 
12. The Crown will review regularly during its investigation and preparation of the 

case, both pre- and post-indictment, any matters which should be brought to 
the attention of the defence and will advise the defence of material 
developments in the case as soon as it is practicable to do so without 
impairing proper investigation by the Crown. 
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Criminal Procedure (Amendment) (Scotland) Bill  
 

1st Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 20 Schedule 
Sections 21 and 22 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Before section 1 

Mr Stewart Maxwell 
 

80 Before section 1, insert— 

<Managed meetings 

After section 71 of the 1995 Act insert— 

“Managed meetings 

71A Managed meetings 5 

10 

15 

20 

25 

(1) The prosecutor and an accused’s legal representative shall, not later than 3 
days before the date of the preliminary hearing, meet to discuss any issues 
which require resolution to enable the case to be disposed of, or a trial diet 
appointed, at the preliminary hearing (such a meeting being referred to in this 
Act as a “managed meeting”).  

(2) The prosecutor and the accused’s legal representative shall normally attend the 
managed meeting in person.  

(3) A written note shall be kept of the managed meeting and such a note shall 
specify— 

(a) the date on which the meeting was held; 

(b) who was present at, or participated in any other way in, the meeting; 

(c) the issues discussed; 

(d) what was agreed in relation to any such issue; and 

(e) the issues in respect of which agreement has not been reached. 

(4) In this section— 

 “the accused’s legal representative” means— 

(a) the solicitor engaged by the accused for the purposes of the 
conduct of his case at the preliminary hearing; or 

(b) where the solicitor has instructed counsel for the purposes of the 
conduct of the accused’s case at the preliminary hearing, either the 
solicitor or that counsel, or both of them; and 

SP Bill 10-ML1  Session 2 (2004) 
 

1
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 “counsel” includes a solicitor who has a right of audience in the High 
Court of Justiciary under section 25A (rights of audience in various 
courts including the High Court of Justiciary) of the Solicitors (Scotland) 
Act 1980 (c.46).”.> 30 

Margaret Mitchell 
 

80A As an amendment to amendment 80, line 6, after <shall,> insert <as soon as possible after the 
indictment is served and> 

Margaret Mitchell 
 

80B As an amendment to amendment 80, line 6, leave out <3> and insert <5> 

Pauline McNeill 
 

80C As an amendment to amendment 80, line 19, at end insert— 

<( ) The note kept under subsection (3) above shall be included as part of the 
written record provided for under section 72E of this Act.>  

Section 1 

Margaret Mitchell 
 

81 In section 1, page 2, line 6, after <diet> insert— 

<(  ) where the accused has been committed for the offence in respect of 
which the indictment is served until liberated in due course of law 
and is still detained by virtue of that committal following service 
of the indictment, not less than 15 clear days, 

(  ) in any other case,> 

Hugh Henry 
 

4 In section 1, page 3, line 9, at end insert— 

<(ba) ascertain whether there is any objection to the admissibility of any 
evidence which any party wishes to raise despite not having given the 
notice referred to in paragraph (b)(i) above, and— 

(i) if so, decide whether to grant leave under section 79(1) of this Act 
for the objection to be raised; and 

(ii) if leave is granted, dispose of the objection unless it considers it 
inappropriate to do so at the preliminary hearing;> 

Hugh Henry 
 

5 In section 1, page 3, line 11, after <by> insert <the prosecutor or> 

Hugh Henry 
 

6 In section 1, page 3, line 36, after <notice> insert <, objection> 

 2510



Hugh Henry 
 

7 In section 1, page 3, line 36, after <(6)(b)> insert <or (ba)> 

Hugh Henry 
 

8 In section 1, page 3, line 37, after <may> insert <— 

(a)> 

Hugh Henry 
 

9 In section 1, page 3, line 39, after <notice> insert <, objection> 

Hugh Henry 
 

10 In section 1, page 3, line 39, at end insert <, or 

(b) appoint the issue, application, notice, objection or other matter to be 
disposed of at the trial diet.> 

Margaret Mitchell 
 

82 In section 1, page 4, line 4, leave out <140> and insert <110> 

Hugh Henry 
 

11 In section 1, page 4, line 19, leave out <diet> and insert <preliminary hearing> 

Margaret Mitchell 
 

83 In section 1, page 4, line 24, leave out <140> and insert <110> 

Margaret Mitchell 
 

84 In section 1, page 4, line 29, leave out <140> and insert <110> 

Margaret Mitchell 
 

85 In section 1, page 4, line 33, leave out <140> and insert <110> 

Margaret Mitchell 
 

86 In section 1, page 4, line 36, leave out <140> and insert <110> 

Margaret Mitchell 
 

87 In section 1, page 5, line 16, leave out <140> and insert <110> 

Margaret Mitchell 
 

88 In section 1, page 5, line 16, leave out <(4)(aa)(ii)> and insert <(4)(b)> 
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Hugh Henry 
 

12 In section 1, page 5, line 21, leave out from beginning to end of line 7 on page 6 

Hugh Henry 
 

13 In section 1, page 6, line 9, leave out <order the Clerk of Justiciary to> 

Hugh Henry 
 

14 In section 1, page 6, line 11, leave out third <of> and insert <to> 

Hugh Henry 
 

15 In section 1, page 6, line 19, after <by> insert <the prosecutor or> 

Hugh Henry 
 

16 In section 1, page 6, line 21, leave out from <by> to <order> in line 22 

Hugh Henry 
 

17 In section 1, page 6, line 25, at end insert— 

<(  ) The fact that a preliminary hearing in any case has been dispensed with under 
subsection (8) above shall not affect the calculation in that case of any time 
limit for the giving of any notice or the doing of any other thing under this Act, 
being a time limit fixed by reference to the preliminary hearing. 

(  ) Accordingly, any such time limit shall have effect in any such case as if it were 
fixed by reference to the date on which the preliminary hearing would have 
been held if it had not been dispensed with.>   

Hugh Henry 
 

18 In section 1, page 6, leave out lines 26 and 27 

Hugh Henry 
 

19 In section 1, page 6, line 28, at end insert— 

<(  ) The prosecutor shall not raise a fresh libel in any case in which the court has 
deserted a preliminary hearing simpliciter unless the court’s decision has been 
reversed on appeal.> 

Hugh Henry 
 

20 In section 1, page 7, line 6, at end insert— 

<(  ) Where notice is given to the accused under subsection (3)(b) above, then for 
the purposes of section 65(4) of this Act— 

(a) the giving of the notice shall be taken to be service of an indictment in 
respect of the sheriff court; and 

(b) the previous service of the indictment in respect of the High Court shall 
be disregarded.> 
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Hugh Henry 
 

21 In section 1, page 7, leave out lines 15 and 16 and insert— 

<(1A) The court may, on cause shown, allow a preliminary hearing to proceed 
notwithstanding the absence of the accused. 

(1B) Where— 

(a) the accused fails to appear at a preliminary hearing; 

(b) the court allows the hearing to proceed in his absence under subsection 
(1A) above; and 

(c) no plea is entered on behalf of the accused at the hearing, 

 the accused shall be treated for the purposes of proceedings at the preliminary 
hearing as having pled not guilty.> 

Section 2 

Hugh Henry 
 

22 In section 2, page 8, line 5, leave out <Crown Agent> and insert <Court> 

Mr Stewart Maxwell 
 

89 In section 2, page 8, line 15, leave out from <; and> to end of line 16 

Pauline McNeill 
 

90 In section 2, page 8, line 17, leave out <may be prescribed by Act of Adjournal> and insert <the 
Scottish Ministers may, by order made by statutory instrument, prescribe. 

( ) A statutory instrument containing an order under subsection (4) above is 
subject to annulment in pursuance of a resolution of the Scottish Parliament.> 

Mr Stewart Maxwell 
 

91 In section 2, page 8, leave out lines 18 to 20 and insert— 

<( ) A written record shall contain the following information— 

(a) the date on which the prosecutor and the accused’s legal representative 
discussed the state of preparation of the case; 

(b) the extent to which the prosecutor and the accused’s legal representative 
have complied with the duty under section 257(1) of this Act; 

(c) whether any applications or notices under section 271A(2), 271C(2), 
275(1) or 288E(2) of this Act will be made or lodged prior to the 
preliminary hearing; 

(d) whether there are any preliminary issues which require to be disposed of 
at the preliminary hearing; 

(e) the anticipated length of the trial; 

(f) any outstanding issues which require to be addressed; 
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(g) the timescale within which it is anticipated that any such outstanding 
issues will be resolved;  

(h) any other matter which the prosecutor or the accused’s legal 
representative believe could be disposed of with advantage before the 
trial; 

(i) which witnesses in the list of witnesses will be required by the 
prosecutor and the accused’s legal representative to attend the trial; 

(j) information as to the state of preparation of the prosecutor and the 
accused’s legal representative with respect to their cases; and 

(k) such other information as the prosecutor or the accused’s legal 
representative consider relevant.> 

Section 3 

Hugh Henry 
 

23 In section 3, page 9, line 2, leave out from first <fix> to end of line 4 and insert <appoint or not to 
appoint it as a floating diet for the purposes of section 83A(1) of this Act;”.> 

Section 5 

Hugh Henry 
 

24 In section 5, page 9, line 38, leave out <in the High Court> and insert <on indictment> 

Margaret Mitchell 
 

63 In section 5, page 9, line 38, leave out from <a> to <his> in line 39 and insert <each legal 
representative engaged for the purposes of the accused’s> 

Hugh Henry 
 

25 In section 5, page 10, line 1, leave out <Crown Agent> and insert <prosecutor> 

Hugh Henry 
 

26 In section 5, page 10, line 2, at end insert— 

<(1A) A solicitor is to be taken to have complied with the duty under subsection (1) 
to notify the prosecutor of his engagement if, before service of the indictment, 
he— 

(a) notified in writing the procurator fiscal for the district in which the 
charge against the accused was then being investigated that he was then 
engaged by the accused for the purposes of his defence; and 

(b) had not notified that procurator fiscal in writing that he had been 
dismissed by the accused or had withdrawn from acting.> 

Margaret Mitchell 
 

64 In section 5, page 10, line 3, leave out <solicitor> and insert <legal representative> 
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Hugh Henry 
 

27 In section 5, page 10, line 3, after <solicitor> insert <as is referred to in subsection (1) above> 

Margaret Mitchell 
 

65 In section 5, page 10, line 4, leave out <accused> and insert <person who engaged the 
representative> 

Margaret Mitchell 
 

66 In section 5, page 10, line 6, leave out <solicitor> and insert <representative> 

Hugh Henry 
 

28 In section 5, page 10, line 6, leave out <Crown Agent> and insert <prosecutor> 

Hugh Henry 
 

29 In section 5, page 10, line 7, at end insert— 

<(  ) The prosecutor shall, for the purposes of subsections (1) and (2), be taken to be 
notified or informed of any fact in accordance with those subsections if— 

(a) in proceedings in the High Court, the Crown Agent; or 

(b) in proceedings on indictment in the sheriff court, the procurator fiscal for 
the district in which the trial diet is to be held, 

 is so notified or, as the case may be, informed of the fact.> 

Hugh Henry 
 

30 In section 5, page 10, line 8, leave out <so informed> and insert <informed in accordance with 
subsection (2) above of the dismissal or withdrawal of the accused’s solicitor> 

Margaret Mitchell 
 

67 In section 5, page 10, line 16, leave out <solicitor> and insert <legal representative> 

Hugh Henry 
 

31 In section 5, page 10, line 18, at beginning insert <in the case of proceedings in the High Court,> 

Hugh Henry 
 

32 In section 5, page 10, line 18, at end insert <or, if a preliminary hearing was dispensed with under 
section 72B(8) of this Act, at the time it was so dispensed with;> 

Hugh Henry 
 

33 In section 5, page 10, leave out lines 19 and 20 

Hugh Henry 
 

34 In section 5, page 10, line 20, at end insert— 
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<(  ) in the case of solemn proceedings in the sheriff court, at the time 
of a first diet;> 

Margaret Mitchell 
 

68 In section 5, page 10, line 26, leave out from second <the> to <his> in line 27 and insert <a new 
legal representative has been engaged, in an equivalent capacity to that of the representative who 
was dismissed or withdrew, for the purposes of the accused’s> 

Hugh Henry 
 

35 In section 5, page 10, leave out lines 28 to 31 

Margaret Mitchell 
 

69 In section 5, page 10, line 29, leave out from second <the> to <his> in line 30 and insert <a new 
legal representative has not been engaged, in an equivalent capacity to that of the representative 
who was dismissed or withdrew, for the purposes of the accused’s> 

Margaret Mitchell 
 

70 In section 5, page 10, line 39, leave out <solicitor engaged by the accused> and insert <legal 
representative engaged, in an equivalent capacity to the representative who was dismissed or 
withdrew,> 

Margaret Mitchell 
 

71 In section 5, page 10, line 42, at end insert— 

<(  ) In this section— 

 “legal representative” means— 

(a) a solicitor engaged by the accused for the purposes of his defence; 

(b) counsel instructed for the purposes of the accused’s defence, 

 at any part of the proceedings; and 

 “counsel” includes a solicitor who has a right of audience in the High 
Court of Justiciary under section 25A (rights of audience in various 
courts including the High Court of Justiciary) of the Solicitors (Scotland) 
Act 1980 (c.46).”.> 

Hugh Henry 
 

36 Move section 5 to after section 10 

Section 6 

Hugh Henry 
 

37 Leave out section 6 
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Section 7 

Hugh Henry 
 

38 Leave out section 7 

Section 8 

Hugh Henry 
 

39 In section 8, page 12, line 35, at end insert— 

<(  ) Where, in any case which is to be tried in the High Court, the trial diet does not 
commence on the day appointed for the holding of the diet, the indictment shall 
fall.> 

Hugh Henry 
 

40 In section 8, page 12, line 36, leave out from beginning to <applies,> in line 37 and insert 
<However, where, in appointing a day for the holding of the trial diet, the Court has indicated that 
the diet is to be a floating diet, the diet> 

Hugh Henry 
 

41 In section 8, page 13, leave out lines 6 to 10 

Section 9 

Margaret Mitchell 
 

92 In section 9, page 13, line 21, after <commenced> insert <wherever possible, within the period of 
9 months, and, in all cases,> 

Pauline McNeill 
 

93 In section 9, page 13, line 36, leave out <“entitled to be admitted to bail”> and insert <“, after the 
hearing provided for in subsection (8A) below and subject to the outcome of that hearing, 
admitted to bail”> 

Margaret Mitchell 
 

94 In section 9, page 13, line 36, leave out <be admitted to> and insert <apply for> 

Margaret Mitchell 
 

95 In section 9, page 13, line 38, leave out from beginning to end of line 10 on page 14 and insert— 

<(  ) in paragraph (b),> 

Pauline McNeill 
 

96 In section 9, page 14, line 4, leave out <entitled to be admitted to bail> and insert <, after the 
hearing provided for in subsection (8A) below and subject to the outcome of that hearing, 
admitted to bail> 
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Margaret Mitchell 
 

97 In section 9, page 14, line 5, leave out <be admitted to> and insert <apply for> 

Pauline McNeill 
 

98 In section 9, page 14, line 7, leave out <entitled to be admitted to bail> and insert <, after the 
hearing provided for in subsection (8A) below and subject to the outcome of that hearing, 
admitted to bail> 

Pauline McNeill 
 

99 In section 9, page 14, line 11, leave out <“entitled to be admitted to bail”> and insert <“, after the 
hearing provided for in subsection (8A) below and subject to the outcome of that hearing, 
admitted to bail”> 

Margaret Mitchell 
 

100 In section 9, page 14, line 11, leave out <be admitted to> and insert <apply for> 

Margaret Mitchell 
 

101 In section 9, page 14, line 15, leave out <subsections (1)(a) and (4)(aa)(i)> and insert <subsection 
(1)(a)> 

Margaret Mitchell 
 

102 In section 9, page 14, line 16, at end insert— 

<( ) Where— 

(a)  an accused is entitled to apply for bail under subsection (4) above; and 

(b) 140 days after the date on which he was detained by virtue of the 
committal referred to in that subsection— 

(i)  he is still in detention; and 

(ii)  the trial of the case has not commenced, 

  he shall be entitled to be admitted to bail forthwith.”.> 

Margaret Mitchell 
 

103 In section 9, page 14, line 32, leave out subsection (9) 

Pauline McNeill 
 

104 In section 9, page 14, line 33, leave out <entitled> 

Pauline McNeill 
 

105 In section 9, page 15, line 3, after <heard> insert <in relation to bail conditions> 
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Section 10 

Hugh Henry 
 

42 In section 10, page 15, line 25, at end insert— 

<(  ) In subsection (4), in paragraph (b)— 

(a) at the beginning insert “if the accused, at the time of citation, is not in custody,”, 
and 

(b) for “accused’s dwelling-house or place of business” substitute “relevant 
premises”. 

(  ) After subsection (4) insert— 

“(4ZA)In subsection (4)(b) above, “the relevant premises” means— 

(a) where the accused, at the time of citation, has been admitted to bail, his 
proper domicile of citation as specified for the purposes of section 25 of 
this Act; or 

(b) in any other case, any premises which the constable reasonably believes 
to be the accused’s dwelling-house or place of business.”. 

(  ) After subsection (6B) insert— 

“(6C) An accused shall be taken to be served with— 

(a) the indictment and lists of witnesses and productions; and 

(b) the notice referred to in subsection (6) above, 

 if they are served on the solicitor specified in subsection (6D) below at that 
solicitor’s place of business. 

(6D) The solicitor referred to in subsection (6C) above is any solicitor who— 

(a) has notified in writing the procurator fiscal for the district in which the 
charge against the accused was being investigated that he is engaged by 
the accused for the purposes of his defence; and 

(b) has not informed that procurator fiscal that he has been dismissed by, or 
has withdrawn from acting for, the accused. 

(6E) It is the duty of a solicitor who has, before service of an indictment, notified a 
procurator fiscal that he is engaged by the accused for the purposes of his 
defence to inform that procurator fiscal in writing forthwith if he is dismissed 
by, or withdraws from acting for, the accused.”.> 

After section 10 

Hugh Henry 
 

43 After section 10, insert— 

<Procedure where trial diet does not proceed 

For section 81 (procedure where trial diet does not proceed) substitute— 
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“81 Procedure where trial diet does not proceed 

(1) The prosecutor shall not raise a fresh libel in a case in which the court has 
deserted the trial simpliciter unless the court’s decision has been reversed on 
appeal. 

(2) Where a trial diet in any proceedings on indictment is deserted pro loco et 
tempore the court may appoint a further trial diet for a later date and the 
accused shall appear and answer the indictment at that diet. 

(3) In appointing a further trial diet under subsection (2) above, the court— 

(a) shall have regard to the state of preparation of the prosecutor and the 
accused with respect to their cases and, in particular, to the likelihood of 
the case being ready to proceed to trial on the date to be appointed for 
the trial diet; and 

(b) may, if it appears to the court that there are any preliminary pleas, 
preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial diet, appoint a 
diet to be held before the trial diet for the purpose of disposing of or, as 
the case may be, ascertaining them. 

(4) Subsection (5) below applies where, at a trial diet in any proceedings on 
indictment— 

(a) the diet has been deserted pro loco et tempore for any reason and no 
further trial diet has been appointed under subsection (2) above; or 

(b) the indictment is for any reason not brought to trial and the diet has not 
been continued, adjourned or postponed. 

(5) Where this subsection applies, the prosecutor may, at any time within the 
period of two months after the relevant date, give notice to the accused on 
another copy of the indictment to appear and answer the indictment— 

(a) where the trial diet referred to in subsection (4) above was in the High 
Court— 

(i) at a further preliminary hearing in that Court not less than seven 
clear days after service of the notice; or 

(ii) where the charge is one that can lawfully be tried in the sheriff 
court, at a first diet not less than 15 clear days after service of the 
notice and not less than 10 clear days before the trial diet and at a 
trial diet not less than 29 clear days after service of the notice; or 

(b) where the trial diet referred to in subsection (4) was in the sheriff court— 

(i) at a further trial diet in that court not less than seven clear days 
after service of the notice; or 

(ii) at a preliminary hearing in the High Court not less than 21 clear 
days after service of the notice. 

(6) Where notice is given to the accused under paragraph (a)(ii) or (b)(ii) of 
subsection (5) above, then for the purposes of section 65(4) of this Act— 

(a) the giving of the notice shall be taken to be service of an indictment in 
respect of— 
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(i) in the case of a notice under paragraph (a)(ii) of subsection (5) 
above, the sheriff court; or 

(ii) in the case of a notice under paragraph (b)(ii) of that subsection, 
the High Court; and 

(b) the previous service of the indictment in respect of— 

(i) in the case of a notice under paragraph (a)(ii) of subsection (5), the 
High Court; or 

(ii) in the case of a notice under paragraph (b)(ii) of that subsection, 
the sheriff court, 

 shall be disregarded. 

(7) A notice under subsection (5) above shall be in such form as may be prescribed 
by Act of Adjournal, or as nearly as may be in such form. 

(8) In subsection (5) above, “the relevant date” means— 

(a) where paragraph (a) of subsection (4) applies, the date on which the trial 
diet was deserted as mentioned in that paragraph; or 

(b) where paragraph (b) of that subsection applies, the date of the trial diet 
referred to in that subsection.”.> 

Section 11 

Michael Matheson 
 

1 In section 11, page 15, line 33, after <diet;> insert— 

<( ) all the evidence has been led;> 

Michael Matheson 
 

2 In section 11, page 16, line 38, leave out from beginning to <case> in line 1 on page 17 

Michael Matheson 
 

3 In section 11, page 17, line 2, after <diet> insert <, and all the evidence has been led> 

Hugh Henry 
 

44 In section 11, page 17, line 3, at end insert— 

<(  ) In section 70 (proceedings against bodies corporate) of the 1995 Act— 

(a) in subsection (5), for the words from “shall” to “hear” substitute “may— 

(a) on the motion of the prosecutor; and 

(b) if satisfied as to the matters specified in subsection (5A) below, 

 proceed with the trial”, 

(b) after that subsection insert— 

“(5A) The matters referred to in subsection (5)(b) above are— 
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(a) that the body corporate was cited in accordance with section 66 of this 
Act as read with subsection (2) above; and 

(b) that it is in the interests of justice to proceed as mentioned in subsection 
(5) above. 

(5B) Subsections (2B) to (2F) and (4) of section 92 of this Act shall apply where the 
court exercises the power under subsection (5) of this section as they apply 
where the court exercises the power under subsection (2A) of that section but 
as if references in them to the accused were references to the body corporate.” 

(  ) In section 22 (automatic availability of criminal legal aid) of the Legal Aid (Scotland) 
Act 1986 (c.47), in subsection (1)(dd), after “person)” insert “or section 92(2), (2B)(b) 
or (2E) of that Act (appointment of solicitor for accused where the trial is to proceed in 
his absence)”. 

(  ) In section 31 of that Act, in subsection (1A) (exceptions to provision entitling a person 
receiving legal aid or advice and assistance to select a solicitor and counsel), in 
paragraph (f), for “section” substitute “sections 92(2), (2B)(b), (2D) and (2E) and”.> 

Section 13 

Hugh Henry 
 

45 In section 13, page 23, line 10, leave out from <if> to end of line 12 

Hugh Henry 
 

46 In section 13, page 23, line 24, after <issue> insert <(other than an objection to the admissibility 
of any evidence)> 

Hugh Henry 
 

47 In section 13, page 23, line 26, after <may> insert <— 

(a)> 

Hugh Henry 
 

48 In section 13, page 23, line 27, after <issue> insert <, or 

(b) appoint the plea or issue to be disposed of at the trial diet.> 

Hugh Henry 
 

49 In section 13, page 23, line 27, at end insert— 

<(  ) After section 87 of the 1995 Act insert— 

“87A Disposal of preliminary matters at trial diet 

 Where— 

(a) any preliminary plea or issue; or 

(b) in a case to be tried in the High Court, any application, notice or other 
matter referred to in section 72(6)(b)(ii) or (iii) of this Act, 
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 is to be disposed of at the trial diet, it shall be so disposed of before the jury is 
sworn, unless, where it is a preliminary issue consisting of an objection to the 
admissibility of any evidence, the court at the trial diet considers it is not 
capable of being disposed of before then.”> 

After section 13 

Hugh Henry 
 

50 After section 13, insert— 

<Objections to admissibility of evidence raised without due notice 

(1) In section 71 (first diet) of the 1995 Act— 

(a) after subsection (2) there is inserted— 

“(2YA)At a first diet, the court shall also ascertain whether there is any objection to 
the admissibility of any evidence which any party wishes to raise despite not 
having given the notice referred to in subsection (2) above, and— 

(a) if so, decide whether to grant leave under section 79(1) of this Act for 
the objection to be raised; and 

(b) if leave is granted, dispose of the objection unless it considers it 
inappropriate to do so at the first diet. 

(2ZA)Where the court, having granted leave for the objection to be raised, decides 
not to dispose of it at the first diet, the court may— 

(a) appoint a further diet to be held before the trial diet for the purpose of 
disposing of the objection; or 

(b) appoint the objection to be disposed of at the trial diet.”, 

(b) in subsection (3), for the words “or (2)” substitute “, (2) or (2YA)”. 

(2) After section 79 of the 1995 Act (as inserted by section 13 of this Act) insert— 

“79A Objections to admissibility of evidence raised after first diet or 
preliminary hearing 

(1) This section applies where a party seeks to raise an objection to the 
admissibility of any evidence after— 

(a) in proceedings in the High Court, the preliminary hearing; or 

(b) in proceedings on indictment in the sheriff court, the first diet. 

(2) The court shall not, under section 79(1) of this Act, grant leave for the 
objection to be raised if the party seeking to raise it has not given written 
notice of his intention to do so to the other parties. 

(3) However, the court may, where the party seeks to raise the objection after the 
commencement of the trial, dispense with the requirement under subsection (2) 
above for written notice to be given. 

(4) Where the party seeks to raise the objection after the commencement of the 
trial, the court shall not, under section 79(1) of this Act, grant leave for the 
objection to be raised unless it considers that it could not reasonably have been 
raised before that time. 
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(5) Where the party seeks to raise the objection before the commencement of the 
trial and the court, under section 79(1), grants leave for it to be raised, the court 
shall— 

(a) if it considers it appropriate to do so, appoint a diet to be held before the 
commencement of the trial for the purpose of disposing of the objection; 
or 

(b) dispose of the objection at the trial diet. 

(6) In appointing a diet under subsection (5)(a) above, the court may postpone the 
trial diet for such period as appears to it to be appropriate and may, if it thinks 
fit, direct that such period (or some part of it) shall not count towards any time 
limit applying in respect of the case. 

(7) The accused shall appear at any diet appointed under subsection (5)(a) above. 

(8) For the purposes of this section, the trial shall be taken to commence when the 
jury is sworn.”.> 

Hugh Henry 
 

51 After section 13, insert— 

<Alteration of diets 

After section 75 of the 1995 Act insert— 

“Adjournment and alteration of diets 

75A Adjournment and alteration of diets 

(1) This section applies where any diet has been fixed in any proceedings on 
indictment. 

(2) The court may, if it considers it appropriate to do so, adjourn the diet. 

(3) However— 

(a) in the case of a trial diet, the court may adjourn the diet under subsection 
(2) above only if the indictment is not brought to trial at the diet; 

(b) if the court adjourns any diet under that subsection by reason only that, 
following enquiries for the purpose of ascertaining whether the accused 
has engaged a solicitor for the purposes of the conduct of his defence at 
or for the purposes of a preliminary hearing or at a trial, it appears to the 
court that he has not done so, the adjournment shall be for a period of not 
more than 48 hours. 

(4) A trial diet in the High Court may be adjourned under subsection (2) above to a 
diet to be held at a sitting of the Court in another place. 

(5) The court may, on the application of any party to the proceedings made at any 
time before commencement of any diet— 

(a) discharge the diet; and 

(b) fix a new diet for a date earlier or later than that for which the discharged 
diet was fixed. 

(6) Before determining an application under subsection (5) above, the court shall 
give the parties an opportunity to be heard. 
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(7) However, where all the parties join in an application under that subsection, the 
court may determine the application without hearing the parties and, 
accordingly, may dispense with any hearing previously appointed for the 
purpose of subsection (6) above. 

(8) Where there is a hearing for the purpose of subsection (6) above, the accused 
shall attend it unless the court permits the hearing to proceed notwithstanding 
the absence of the accused. 

(9) In appointing a new trial diet under subsection (5)(b) above, the court— 

(a) shall have regard to the state of preparation of the prosecutor and the 
accused with respect to their cases and, in particular, to the likelihood of 
the case being ready to proceed to trial on the date to be appointed for 
the trial diet; and 

(b) may, if it appears to the court that there are any preliminary pleas, 
preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial, appoint a diet to 
be held before the trial diet for the purpose of disposing of or, as the case 
may be, ascertaining them. 

(10) A date for a new diet may be fixed under subsection (5)(b) above 
notwithstanding that the holding of the diet on that date would result in any 
provision of this Act as to the minimum or maximum period within which the 
diet is to be held or to commence not being complied with. 

(11) In subsections (5) to (9) above, “the court” means— 

(a) in the case of proceedings in the High Court, a single judge of that Court; 
and 

(b) in the case of proceedings in the sheriff court, that court. 

(12) For the purposes of subsection (5) above— 

(a) a diet other than a trial diet shall be taken to commence when it is called; 
and 

(b) a trial diet shall be taken to commence when the jury is sworn.”.> 

Michael Matheson 
 

72* After section 13, insert— 

<Disclosure of information 

After section 255A of the 1995 Act insert— 

“Disclosure of information 

255B  Disclosure of information 

(1) This section relates to solemn proceedings. 

(2) The prosecutor shall provide to an accused or, if the accused is legally 
represented, to the accused’s legal representative— 

(a) a written explanation of any material developments in relation to the 
investigation of the case; and  

(b) access to all relevant evidence. 
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(3) Information referred to in subsection (2)(a) above shall be provided as soon as 
reasonably practicable after such material developments occur. 

(4)  Access referred to in subsection (2)(b) above shall be provided as soon as 
reasonably practicable after it becomes available. 

(5)  In this section— 

 “the accused’s legal representative” means— 

(a) the solicitor; or 

(b) where the solicitor has instructed counsel for the purposes of the 
conduct of the accused’s case, either the solicitor or that counsel, 
or both; and 

 “counsel” includes a solicitor who has a right of audience in the High 
Court of Justiciary under section 25A (rights of audience in various 
courts including the High Court of Justiciary) of the Solicitors (Scotland) 
Act 1980 (c.46).”.> 

Section 14 

Margaret Mitchell 
 

73 Leave out section 14 

Section 16 

Hugh Henry 
 

52 In section 16, page 26, line 31, after <by> insert <the prosecutor or> 

After section 19 

Hugh Henry 
 

78 After section 19, insert— 

<Protection of Children (Scotland) Act 2003: references following conviction 

(1) In section 10 (referral of person convicted of offence against a child for inclusion on list 
of persons considered unsuitable to work with children) of the Protection of Children 
(Scotland) Act 2003 (asp 5)— 

(a) for “proposed reference”, where it appears in subsections (5) and (6), substitute 
“reference proposed under subsection (1) above”, 

(b) for paragraphs (a) and (b) of subsection (6) substitute— 

“(a) the period during which an appeal against the proposed reference may be 
brought has expired without an appeal being brought; or 

(b) where an appeal is brought within that period, it is dismissed or 
abandoned.”. 

(2) In subsection (1) of section 110 (note of appeal) of the 1995 Act, after “Act”, where 
second occurring, insert “or, in the case of an appeal under section 106(1)(db) or (dc) of 
this Act, the date on which the proposal to make a reference is made”. 
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(3) After subsection (2) of section 111 (extension of period during which an appeal may be 
brought in solemn proceedings) insert— 

“(3) Subsection (2) above does not allow the High Court to extend any such period  
which relates to an appeal under section 106(1)(db), (dc) or (f)(ii) or (iii) of 
this Act.”. 

(4) After subsection (3) of section 181 (extension of period during which an appeal may be 
brought in summary proceedings) insert— 

“(4) Subsection (1) above does not allow the High Court to make a direction in 
relation to an appeal under section 175(2)(cb) or (d)(ii) or (iii) of this Act.”. 

(5) In subsection (2)(a) of section 186 (appeals against sentence) of the 1995 Act— 

(a) the word “or”, which immediately precedes sub-paragraph (ii) is repealed, 

(b) after that sub-paragraph insert “; or 

(iii) in the case of an appeal under section 175(2)(cb), the date on 
which it is proposed that a reference be made”.> 

Schedule 

Hugh Henry 
 

53 In the schedule, page 30, line 39, at end insert— 

<(  ) after subsection (4) insert— 

“(4A) The prosecutor shall have a duty to cite a witness included in the list only if— 

(a) it has been ascertained under— 

(i) in the case of proceedings in the High Court, section 72(6)(c); or 

(ii) in the case of proceedings in the sheriff court, section 71(1C)(a), 

 of this Act that the witness is required by the prosecutor or the accused to 
attend the trial; or 

(b) where, in the case of proceedings in the High Court, the preliminary 
hearing has been dispensed with under subsection (8) of section 72B of 
this Act, the witness was identified in the application under that 
subsection as being required by the prosecutor or the accused to attend 
the trial.”,> 

Hugh Henry 
 

54 In the schedule, page 31, line 24, at end insert— 

<Section 71A is repealed.> 

Hugh Henry 
 

55 In the schedule, page 32, line 6, leave out paragraph 17 and insert— 

<17 Section 80 (alteration and postponement of trial diet) is repealed.> 
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Hugh Henry 
 

56 In the schedule, page 32, line 16, leave out paragraph 18 

Long Title 

Mr Stewart Maxwell 
 

106 In the long title, page 1, line 2, after second <of> insert <managed meetings and> 

Hugh Henry 
 

57 In the long title, page 1, line 2, leave out from <and> to <dismissal> in line 4 

Hugh Henry 
 

58 In the long title, page 1, line 4, leave out <alteration and> 

Hugh Henry 
 

74 In the long title, page 1, line 5, leave out from first <to> to <proceed;> in line 6 

Hugh Henry 
 

59 In the long title, page 1, line 9, leave out from <remove> to second <for> and insert <make 
further provision as to> 

Hugh Henry 
 

60 In the long title, page 1, line 10, after <jurors,> insert <to require any solicitor engaged by the 
accused to notify the court and the prosecutor of his engagement, withdrawal and dismissal,> 

Hugh Henry 
 

75 In the long title, page 1, line 10, after <jurors,> insert <to make new provision as to the procedure 
where the trial diet does not proceed,>  

Hugh Henry 
 

61 In the long title, page 1, line 12, after <issues> insert <and to make new provision as to the 
adjournment and alteration of diets;> 

Michael Matheson 
 

76 In the long title, page 1, line 12, after <issues;> insert <to make provision for the disclosure of 
information by the prosecutor;> 

Margaret Mitchell 
 

77 In the long title, page 1, line 12, leave out from second <to> to <monitored;> in line 14 
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Hugh Henry 
 

79 In the long title, page 1, line 20, after <prosecutor;> insert <to clarify when criminal proceedings 
are finally determined for the purposes of section 10 of the Protection of Children (Scotland) Act 
2003 (asp 5);> 
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JUSTICE 1 COMMITTEE 

 
EXTRACT FROM THE MINUTES 

 
9th Meeting, 2004 (Session 2)  

 
Wednesday 10 March 2004 

 
Present: 
 
Bill Butler Marlyn Glen 
Michael Matheson Mr  Stewart Maxwell (Deputy Convener) 
Pauline McNeill (Convener) Margaret Mitchell 
Mike Pringle (substitute)  
 
Also present: Hugh Henry (Deputy Minister for Justice), Nicola Sturgeon and 
Professor Christopher Gane, Adviser to the Committee on the Criminal Procedure 
(Amendment) (Scotland) Bill. 

Criminal Procedure (Amendment) (Scotland) Bill – Stage 2: The Committee 
considered the Bill at Stage 2 (Day 1). 

Amendments 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21 and 22 
were agreed to (without division). 

The following amendments were disagreed to (by division)— 
 

80A (For 3, Against 4, Abstentions 0) 
80B (For 3, Against 4, Abstentions 0) 
80 (For 3, Against 4, Abstentions 0) 
81 (For 1, Against 6, Abstentions 0) 
82 (For 1, Against 6, Abstentions 0) 

 
Amendments 89 and 90 were moved and, with the agreement of the Committee, 
withdrawn. 
 
Other amendments were not moved. 
 
Sections 1 and 2 were agreed to as amended. 
 
The Committee ended consideration of the Bill for the day section 2 having been 
agreed to. 
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Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 2 

10:50 
The Convener: While we wait for the Deputy 

Minister for Justice to join us for item 2, I am afraid 
that I have to make a rather long-winded 
announcement. Trust me—this is the shortened 
version. As this is the first day of stage 2, I will 
make as clear as possible the roles that we will 
play in the process. As convener, I will ensure that 
everyone speaks at the right time, so members 
should not worry too much. 

Amendments have been grouped to facilitate 
debate, but the order in which they are moved is 
dictated by the marshalled list. Members will need 
to refer to the groupings and the marshalled list 
and should note that we cannot deviate from the 
order on the marshalled list—once we have 
moved on, we cannot go back. 

Sometimes, because of the way in which they 
are constructed, it is difficult to group amendments 
in the way that we would want to debate them. I 
intend to ensure that we debate both aspects of 
the complex amendments in the second group. I 
wanted to split some of the groupings more, but 
matters are complicated when we vote on 
amendments, so I agreed to the groupings that are 
before members. Notwithstanding what I said, 
there will be one debate on each group of 
amendments. Members may speak to their 
amendments if they are in the group, but there will 
be only one debate on each group. 

I will call the lodger of the first amendment in the 
group, who should speak to and move the 
amendment. If that member does not want to 
move the amendment, he or she should simply 
say, “Not moved”. If the amendment is moved, I 
will call other speakers, including those who have 
lodged all the other amendments in the group. 
Please note that members should not move other 
amendments in a group at that stage; I will call 
members to move amendments at the appropriate 
time. Other members should indicate their wish to 
speak in the usual way. The Deputy Minister for 
Justice will be called to speak on each group. 

Following debate, I will clarify whether the 
member who moved the first amendment in the 
group wishes to press it to a decision. If not, that 
member may seek the committee’s agreement to 
withdraw the amendment. If it is not withdrawn, I 
will put the question on it. If any member 
disagrees, we will proceed to a division by a show 
of hands. I will ask members to ensure that their 
hands are in the air, as we must count and record 
the votes, which takes a few seconds. 
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After the committee has debated amendments, it 
must decide whether to agree to each section of or 
schedule to the bill to ensure that we have 
covered every aspect. If members want to vote 
against a section, they must lodge an amendment 
to delete that section. Strange as it may seem, 
that is the parliamentary procedure. 

If there is disagreement on any question, we will 
go straight to a vote. Please note that any 
members who choose to leave proceedings for 
whatever reason do so on the understanding that 
proceedings will continue in their absence and that 
divisions will not be held back for their return. 

Monday’s business bulletin said that the 
committee would not go beyond the end of section 
11 today. I do not intend to go beyond section 10, 
but members will see from the groupings that we 
might not get that far anyway. I propose that we 
continue until about 12:15, as we have other 
business. 

Before section 1 

The Convener: Amendment 80 is grouped with 
amendments 80A, 80B, 80C and 106. 

Mr Maxwell: I hope that amendment 80 is not 
contentious. I expect it not to be, on the ground 
that its purpose is to bring into the debate the 
recommendations that the committee took during 
discussions for the stage 1 report, paragraph 40 of 
which states: 

“The Committee believes that the managed meeting is an 
integral part of the process and that it should be 
mandatory.” 

As laid out by the Executive, the bill will not 
make the managed meeting mandatory. The 
committee made that recommendation in order to 
ensure that the managed meeting was part of the 
bill. The evidence that we took from individuals 
associated with the High Court and various 
professional groups indicated the importance of, 
and the emphasis that was placed on, managed 
meetings’ being carried out to an appropriate 
standard and covering several issues. 

We also discovered from evidence that if 
managed meetings are carried out properly, and 
the evidence that is taken and the ideas that are 
discussed at them are recorded properly, that will 
lead to a smoother passage for the preliminary 
hearing and the rest of the process. Easing the 
process for witnesses and victims is central to the 
bill, so it is important that managed meetings are 
not seen as an adjunct or side issue and put aside 
while we hope for the best. 

I hope that the committee agrees with my 
interpretation of the evidence that we took. I also 
hope that it will support the recommendations in 
the stage 1 report, agree that the managed 

meeting is central to the success of the various 
measures that follow on from it—particularly the 
preliminary hearing—and that members will 
support amendment 80. 

Amendment 106 is a consequential amendment. 
If amendment 80 is passed, amendment 106 will 
also have to be passed to include managed 
meetings in the long title. 

I have no problem with amendment 80A. 

Amendment 80B seeks to change my 
amendment 80—which suggests “3 days” as an 
amendment to the original bill, which said “2 
days”—and to increase the number of days to five. 
I have no great concern about that. I was seeking 
to change it from two days to three to give time for 
the managed meeting to occur and for the written 
note to be compiled before the two-day deadline. If 
members think that five days would be more 
appropriate, I do not mind. 

That is all that I need to say on amendment 80. I 
hope that the committee supports it. We took 
evidence on managed meetings, which will be 
crucial to the success of the bill and its component 
parts. 

I move amendment 80. 

Margaret Mitchell: On amendment 80A, if we 
are considering the principle and culture of early 
disclosure, rather than working to deadlines, the 
idea is to hold meetings as soon as possible, but 
only when people are prepared, which is the 
reason for my amendment to Stewart Maxwell’s 
amendment 80. I agree with amendment 80 
because everything in it is vital to the success of 
the bill. The managed meeting should not be an 
adjunct; it should be an integral part of the bill. 

Amendment 80B follows on from that. Having 
five days before the preliminary hearing would 
give all parties the opportunity to address any 
outstanding issues at the managed meeting. That 
is a reasonable timescale and I am pleased that 
Stewart Maxwell is happy to support that 
amendment. 

I move amendment 80A. 

11:00 
The Convener: I will speak to amendment 80C 

and the other amendments in the group. It can be 
a bit awkward when the person who convenes the 
meeting also speaks to amendments, but I will not 
ask Stewart Maxwell to take the chair because he 
has many other amendments that he wants to 
speak to. It is best that I just continue as convener 
and speak to my amendments briefly. 

Perhaps I made a bit of a mess of amendment 
80C and it is not really what I intended. Stewart 
Maxwell was right to point out that the committee 
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was keen that there should be a reference in the 
bill to the managed meeting. Our stage 1 report 
suggested that information such as who took part 
in the managed meeting and the date and time at 
which it took place should be recorded. Therefore, 
I fully support subsection (3) of proposed new 
section 71A that amendment 80 would introduce in 
the Criminal Procedure (Scotland) Act 1995. 
Subsection (3) states: 

“A written note shall be kept of the managed meeting”. 

That is in line with our stage 1 report. My intention 
in amendment 80C was to ensure that the written 
record would include a reference to the managed 
meeting, including the information that is specified 
in subsection (3). 

However, although I want the bill to require the 
recording of some information about the managed 
meeting, my difficulty with the first two subsections 
of Stewart Maxwell’s amendment, and with the 
position that Margaret Mitchell has taken, is that I 
think that the bill should not be so prescriptive as 
to specify the number of days within which the 
managed meeting must take place. I am quite 
happy with about three quarters of amendment 80, 
but I feel that some of it is too prescriptive. 

Bill Butler: I echo the convener’s support for 
part of amendment 80. However, specifying details 
in the bill such as the number of days within which 
the meeting should take place is far too inflexible 
and prescriptive. Therefore, amendment 80 is a bit 
like the curate’s egg. I would have been much 
happier if we had had an amendment that merely 
required that the note of the managed meeting 
should state who was party to the meeting and the 
date and time of the meeting. Such an amendment 
could have been accommodated, but that is not 
what we have before us. On that basis, I am afraid 
that, unfortunately, amendment 80 is not the most 
appropriate in the circumstances. 

Hugh Henry: I understand fully the points that 
members have made. The bill’s underlying policy 
intention is to encourage better and earlier 
communication between practitioners, but we 
recognise that there will be occasions when face-
to-face meetings between the parties might not be 
possible. The important thing is that the parties 
discuss the issues in the case; they should agree 
any evidence that is capable of being agreed, 
decide which witnesses they would require if it is 
necessary to proceed to a trial, and agree on any 
plea of guilt that might be tendered. Much of that 
can be done by telephone, fax or e-mail, without 
the parties necessarily having to meet face to 
face. We do not think that a formal requirement for 
a face-to-face meeting in every case, as 
amendment 80 and the amendments to it would 
provide, is necessary. 

The time limit for lodging the written record, 
which is two days before the preliminary hearing, 
will afford the parties involved the maximum time 
to prepare and discuss the case. We do not think 
that it is necessary to impose any further time 
limits. We think that the matters to be reported on 
in the written record, and the form and content of 
that record, are better decided by the court and by 
those who practise in the courts. That is why the 
bill provides that the requirements in relation to 
what has to be reported or what has to be in the 
written record are to be contained in an act of 
adjournal; they may then be amended quickly and 
in the light of experience. 

We share the aspirations that have been 
expressed and believe that many of the 
amendments in the group have been driven by the 
best of intentions, but we worry that they could 
create inflexibility and unintended difficulties. We 
subscribe fully to the notions of forcing those 
concerned to co-operate and effecting justice 
more speedily and more efficiently. We believe 
that the use of an act of adjournal, which provides 
the potential to hold discussions with the relevant 
parties, will enable changes to be effected more 
quickly if that is required. We believe that the 
suggestion of including the requirement in the bill, 
which would need subsequent primary legislation 
to amend it, would not act in the direction in which 
we all want to move. 

We support the intentions behind the 
amendments in the group, but believe that the 
best way to achieve those intentions is through an 
act of adjournal. We worry that agreeing to the 
amendments in the group would create a rigidity or 
inflexibility that could give rise to adverse effects. 

The Convener: You understand where the 
committee is coming from, in particular the mover 
of the lead amendment, Stewart Maxwell, who is 
trying to reflect the committee’s position. Concern 
was expressed about how it would be possible to 
ensure that the managed meeting actually took 
place, if there was nothing to that effect in the bill. 

Hugh Henry: We believe that the proposals 
involving the act of adjournal would ensure that 
the meeting happened. After stage 2, I will be 
happy to communicate with the committee to set 
out more specifically how the arrangements will 
work. 

We would need a written record, to which 
reference has been made in the bill. That aspect, 
therefore, is already covered. If further clarification 
is needed, I will set it out in a letter to the 
convener, explaining exactly how we think things 
should operate. Some of our worries have been 
articulated by committee members, but we have 
other worries that, if we were to agree to the 
amendments in the group, we would not achieve 
the desired effect. 
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The Convener: Does that mean that the 
Executive would not consider putting anything 
along those lines in the bill? 

Hugh Henry: Anything that goes in the bill must 
be sufficiently vague as to avoid arguments about 
prescription. Things might need to be discussed 
around the act of adjournal and how it might 
operate, but the attractions of using an act of 
adjournal are the speed in which changes can be 
made, the flexibility and the potential for engaging 
all the relevant parties in making changes. The 
worry about including something too prescriptive in 
the bill is that it would take time and would be 
dependent on finding suitable legislative slots if 
changes needed to be made subsequently. 

The Convener: For clarification, the issue is the 
managed meeting. 

Hugh Henry: Are you not talking about the act 
of adjournal? 

The Convener: The act of adjournal in relation 
to the written record. 

Hugh Henry: Yes. 

The Convener: I am asking whether you would 
consider putting anything in the bill that relates to 
the managed meeting. We do not have any 
information about what the written record will 
include. We do not know whether the written 
record will include a reference to the managed 
meeting. The problem is that, on the basis of the 
evidence that we have heard, we do not think that 
the written record will include any reference to the 
managed meeting. There is nothing about that in 
the bill. How can we ensure that the parties will 
have that meeting? 

Hugh Henry: I presume that the written record 
will force the parties to have a meeting. The 
written record will record what is said at the 
meeting. The requirement for a joint record 
presupposes discussion. I am struggling to think 
what we could put in the bill that would clarify 
matters. I am quite happy to write to you, after 
stage 2, explaining how we envisage the system 
operating. However, leaving aside some of the 
broader issues, the amendments would cause 
more problems than might be anticipated. 

Bill Butler: I hear what you are saying, and I 
note your promise to write to the convener, but I 
wonder whether you could reflect on what 
members have said. We wish the Executive to 
consider putting something in the bill that would be 
sufficiently vague, to use your word—although I 
would prefer the word “flexible”, or even “robust”—
and which would not fall into the trap of being 
over-prescriptive. I agree that amendment 80 is 
too prescriptive and inflexible. I am not asking you 
to come up with something right away; however, 
could we have an assurance that you will reflect 

on what the committee has asked of the Executive 
and reconsider the issue? 

Hugh Henry: I am more than happy to reflect on 
the comments that have been made and on the 
aspirations that the convener, Stewart Maxwell 
and Margaret Mitchell have outlined in their 
amendments. If we think that something can be 
added to the bill that would help to clarify the 
matter, strengthen the bill and achieve what is 
intended, we will do that. We will also reflect on 
how we think that those aspirations can best be 
met and we will return to the committee with some 
suggestions well ahead of stage 3, to allow the 
committee to draw its own conclusions. However, 
at the moment, we are not persuaded that what 
has been suggested would be the best way of 
achieving what is intended. We believe that what 
is set out in the bill and what I have described is a 
better way. Nevertheless, I am quite happy to give 
Bill Butler the assurance that he seeks. 

Margaret Mitchell: I thank the minister for his 
comments. The evidence that we have received 
shows clearly that people often work to deadlines, 
although we are trying hard to change that culture 
and to have early disclosure. Including the 
managed meeting in the bill would flag up the fact 
that the meeting must take place to achieve that 
culture of early disclosure. For that reason, it is 
imperative that the provision is included in the bill 
and I hope that the minister will reconsider doing 
so. 

The minister said that he thought that 
amendment 80 was prescriptive but, in many 
ways, that might be a good thing. Its purpose is to 
ensure that as soon as the indictment is served, all 
parties focus firmly on the managed meeting, get 
their thoughts together and sort out unresolved 
matters. They will then have a reasonable 
timescale in which to ready themselves for the 
preliminary hearing. I hope that, with such an 
approach, the hearing itself will not continue a 
culture of adjournment but will find people in the 
best possible state of preparedness, ticking things 
off and resolving matters. 

I cannot emphasise Stewart Maxwell’s 
comments enough. This issue is crucial to the 
success of reforming the situation with delays in 
the High Court. 

11:15 
The Convener: The question is, that 

amendment 80A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
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FOR 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 80A disagreed to. 

Amendment 80B moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 80B be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 80B disagreed to. 

Amendment 80C not moved. 

Mr Maxwell: Members have raised a number of 
points about amendment 80. I am sure that they 
understand that the amendment seeks to bring to 
being the committee’s wishes as expressed in the 
stage 1 report and in our discussions about the 
evidence that we received. I am glad that 
members have no problem in accepting the latter 
half of the amendment, and I will not discuss it any 
further. 

As for the first half of amendment 80, the 
minister said that a managed meeting would have 
to take place. The committee’s stage 1 report 
recommended that there should be a presumption 
that face-to-face meetings will take place wherever 
possible. Subsection (2) of proposed new section 
71A of the Criminal Procedure (Scotland) Act 1995 
says: 

“The prosecutor and the accused’s legal representative 
shall normally attend the managed meeting in person.” 

Although the wording attempts to make explicit the 
presumption that face-to-face meetings will take 
place, it does not make such a presumption 
prescriptive or inflexible. Instead, it allows 
meetings that are not face to face to take place. I 

believe that such an approach matches the 
committee’s intention in this regard. 

It is a matter of opinion whether the 
amendment’s terms are inflexible. However, I point 
out that many of the bill’s provisions are inflexible. 
In fact, the bill forces people to do lots of things. 
For example, in section 2, subsection (2) of 
proposed new section 72E of the 1995 act says: 

“The prosecutor and the accused’s legal representative 
shall, not less than two days before the preliminary hearing, 
jointly lodge with the Clerk of Justiciary a written record”. 

That provision fixes a two-day period in the bill. 
Given that the written record has to be submitted 
two days before the preliminary hearing, it seems 
entirely reasonable—and eminently sensible—to 
establish a deadline by which the managed 
meeting must take place to allow time for the 
written record to be composed and submitted to 
the court. I neither understand nor accept why it is 
seen as entirely reasonable to fix a period for 
certain measures, but not reasonable to allow an 
amendment that seeks to fix a period to fit in with 
the bill’s existing provisions. I think that that is an 
entirely reasonable step. 

The minister said that, as we will not be able to 
amend the bill’s provisions without primary 
legislation, it would be more appropriate to use an 
act of adjournal. I said at the very start that I feel 
that this issue is so important that it should be 
included in the bill. Section 21 contains the option 
to amend sections of an act through statutory 
instruments that might be laid under the affirmative 
procedure. Such an approach seems entirely 
reasonable and appropriately speedy and it would 
preserve the parliamentary scrutiny of any 
changes to such an important measure. 

The option to use statutory instruments to 
amend the provisions gives flexibility and allows 
parliamentary scrutiny. There is already inflexibility 
in the bill in that it has fixed deadlines and dates 
for the number of days in which things must be 
done. Therefore, it is appropriate that amendment 
80 should also seek to do that. Amendment 80 
seeks a presumption in favour of a face-to-face 
managed meeting. I believe that the amendment’s 
wording expresses that intent clearly. Amendment 
80 does not say that there must be a face-to-face 
meeting; it attempts to make that the presumption. 
The desire for that to be the presumption was 
clear in the evidence that we received. Therefore, I 
hope that committee members accept what I have 
said, look back at the stage 1 report and its 
recommendations, think about the evidence that 
we received from a range of professionals and 
support amendment 80. 

The Convener: The question is, that 
amendment 80 be agreed to. Are we agreed? 

Members: No. 
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The Convener: There will be a division. 
FOR 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 80 disagreed to. 

Section 1—Preliminary hearings 

The Convener: Amendment 81, in the name of 
Margaret Mitchell, is grouped with amendments 82 
to 88 and 93 to 105. Before we go any further, I 
point out to members that a number of pre-
emptions are involved in this group of 
amendments: amendment 93 pre-empts 
amendment 94; amendment 95 pre-empts 
amendments 96, 97 and 98; amendment 96 pre-
empts amendment 97; amendment 99 pre-empts 
amendment 100; and amendment 103 pre-empts 
amendments 104 and 105. Pre-emption means 
that if the first amendment is agreed to, the other 
amendment or amendments cannot be called. 
That is all clear. 

Margaret Mitchell: The basis of amendment 81 
is the retention of the 110-day rule. Amendment 
81 would provide for preliminary hearings in 
custody cases to be held 15 days after indictment. 
I believe that that is of fundamental importance. 
The Scottish legal system has an initial 
presumption of innocence, so I believe that it is 
unacceptable for anyone to be held in custody for 
longer than is necessary. For centuries, the 110-
day rule has ensured that that did not happen. 
Amendment 81 seeks to hold the preliminary 
hearing within 15 days, which would allow for that 
rule to remain in place. 

I believe that what amendment 81 proposes 
would aid the culture for early disclosure that we 
are desperately trying to encourage. Rather than 
people working to last-minute deadlines, we want 
matters to be dealt with as soon as possible. We 
want the focus to be on what can be resolved as 
soon as possible and we want meetings to be held 
as early as possible to dispose of such matters. 

Basically, I lodged amendment 81 as a result of 
our evidence taking. I have not been persuaded 
that there is a need to change the 110-day rule. If 
the culture of early disclosure is embraced by all of 
the parties concerned, I believe that it will still be 
possible to fit comfortably within the timetable. It 
will be possible to have the preliminary hearing 
within 15 days and still have sufficient time to set a 

fixed trial date within 110 days. The other 
amendments in my name in the group are 
consequential to amendment 81.  

I move amendment 81. 

The Convener: The amendments that I have 
lodged in this group, which are amendments 93, 
96, 98 and 99, were lodged for the purposes of 
clarity in respect of the new provision under which 
an accused is  
“entitled to be admitted to bail”.  

Committee members know from experience that 
the bill is complex and hard to understand. I want 
to ensure that, for the purposes of the 
parliamentary debate, we understand the changes 
in respect of a breach of the time limits. As we 
said in our committee report, the bill will make a 
dramatic difference to the rights of the accused 
when a breach of time limits takes place. 

Section 9(5) amends section 65(4) of the 1995 
act by substituting the words “liberated forthwith” 
with the words  
“entitled to be admitted to bail”.  

On first look at section 9(5), the substitution 
appears to give an automatic right to bail. The 
policy memorandum to the bill says 

“The Bill provides for an accused to be entitled to bail if 
the 80, 110 or 140 day limits are breached but the Crown 
will still be entitled to prosecute providing the trial starts 
within 12 months of the first appearance on petition before 
the sheriff.” 

That gave the committee the impression that 
breach of the time limits automatically entitled the 
accused to bail.  

The explanatory notes to the bill say that section 
9(5) amends section 65(4) of the 1995 act so as to 
“provide that an accused may not be detained by virtue of 
the warrant committing him or her for trial for a period of 
more than 80 days without an indictment having been 
served and that where it is not served he or she shall be 
entitled to be admitted to bail.” 

The notes go on to state: 
“The present time limit is that a trial must commence 

within the 110 day period. In addition, the subsection 
amends the present provision by giving the accused an 
entitlement to bail if these time limits are not complied with.” 

In our report, we said: 
“The Committee understands that this does not mean 

that the accused will necessarily be released” 

if a breach of the time limit has occurred. If the 
court does not extend the time limits, it must 
“release the accused on bail. However, the Crown will still 
be entitled to have its say on any conditions that may be 
attached to bail.” 

I am trying to establish whether the new 
provisions give an automatic right to bail if the time 
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limits are breached. I also want to get on record 
what the process is if the Crown either fails to 
apply for an extension to the time limits or is 
refused an extension to the time limits.  

My understanding, which could be wrong, is that 
the accused will be brought before court, although 
I am not sure whether there will be a hearing. I 
want to be clear about whether the Crown can 
oppose bail or whether, at that stage, the Crown 
simply argues for conditions to be applied. I should 
point out that, as the sole ground for an extension 
to time limits is cause shown, which considerably 
slackens the process, it appears that the Crown 
will be much more likely to have time limits 
extended. I want to be clear about what the rights 
of the accused are when such time limits are 
breached.  

All the amendments in my name in this group 
mean the same thing in effect. They are 
essentially probing amendments so as to get 
some clarity in the debate.  

11:30 
Michael Matheson (Central Scotland) (SNP): I 

wish to comment on the amendments in the name 
of Margaret Mitchell, which would retain the 110-
day rule, as opposed to the 140-day rule. I 
sympathise with the concerns that she has 
expressed. When I first considered the bill, I was 
opposed to the change to the time limits. However, 
it is important that the bill is considered as part of 
a package of measures, and I do not think that it is 
possible for the 110-day rule to fit in with the 
package of measures in the bill, which include the 
preliminary hearing. Therefore, I do not think that it 
would serve the High Court system well for us to 
retain the 110-day rule. It is because of the 
benefits that will be gained from the overall 
package of measures that the 110-day rule 
should, I believe, be changed to a 140-day limit.  

However, I think that it is important to have a 
culture whereby prosecutors view the 140-day limit 
as the outer limit. They should be working to 
achieve trials within that period, rather than 
working to the 140-day limit. I would hope that as 
many cases as possible can be brought before the 
courts well within the 140-day limit. It is important 
that ministers ensure that the Crown Office is 
provided with the necessary resources for that. 
There needs to be a culture change that will 
ensure that trials are brought before court as early 
as possible. 

Margaret Mitchell: I will address the matter of 
the effect of breaching the time limits. The purpose 
of my amendments is for there to be a further 30 
days in which the accused may apply for bail, 
should the 110-day limit be breached. If bail had 
not been granted by the 140th day, the accused 

would automatically be liberated, although they 
could still be brought to trial within 12 months. If 
the retention of the 110-day limit, which I propose, 
is not accepted, then amendment 81 would be to 
the effect that, if the 140-day limit is breached, the 
accused should be liberated, although they could 
come to trial within 12 months. I hope that that 
clarifies the intention behind my amendments.  

My amendments are based on the assertion that 
an accused person should not be held in custody 
any longer than absolutely necessary, on the 
presumption of innocence. The 30-day period in 
which they are entitled to apply for bail, but when 
they may still be kept in custody, is in line with 
what many members have already accepted in 
extending the 110-day rule. I hope that my 
proposal would be acceptable in that regard. I 
believe that it is not acceptable to go beyond 140 
days, so automatic release should kick in at that 
point, with it still being possible to bring the trial 
within 12 months.  

The advantage of that approach is that there will 
be a clear record of the stage that the accused 
has reached and of the stage at which the process 
has either worked or fallen down. Accountability is 
therefore strengthened by my proposal.  

Hugh Henry: As Michael Matheson has said, 
the proposal that is set out in amendment 81 is to 
some extent unworkable. Indeed, it strikes at the 
heart of the bill itself. The proposed changes in the 
bill are fundamental and, if amendment 81 were 
agreed to, it would effectively remove everything 
that is critical to its success. 

The bill contains a package of measures 
proposed by Lord Bonomy that would be workable 
with regard to defence preparation and trial 
planning. Before I go into any more detail on that 
point, I should address Michael Matheson’s other 
comment about the way in which prosecutors 
might perceive the time limits and the need to 
encourage people to move before those limits are 
reached. The changes to and huge additional 
investment in the Crown Office and Procurator 
Fiscal Service reflect our commitment to that very 
principle. There have been changes in culture and 
methods of working, more staff have been 
employed and other structural changes have been 
introduced. All that is part of a process to ensure 
that the judicial system works more efficiently and 
effectively. As a result, I give Michael Matheson 
the commitment that we will work with the Crown 
Office to ensure that some of the changes in 
culture and attitude that he seeks are delivered. 
However, I must in all fairness put on record the 
fact that many of those changes are already taking 
place and that, overall, there has been a 
significant change in the service. 

Although Margaret Mitchell’s amendments in this 
group represent an attempt to retain the 
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preliminary hearing as proposed by Lord Bonomy, 
they seek to have the trial within 110 days instead 
of following his proposal to have a preliminary 
hearing within that time and a trial within 140 days. 
The purpose of a preliminary hearing is to allow 
parties to indicate to the court their state of 
preparedness. They require to have discussions 
and to lodge a written record of those discussions. 
For the preliminary hearing to be meaningful, the 
defence must have adequate time to prepare and 
the current timescale is inadequate in that respect. 
That is why the present period of 29 days was 
applied to the preliminary hearing and we would 
argue that a timescale of 15 days, as proposed in 
amendment 81, is unrealistic if people are to 
comply with the bill’s provisions. 

One of the bill’s key objectives is to ensure that 
parties are fully prepared for trial and that trials 
proceed on the date that the court sets. That will 
create greater certainty for victims and witnesses, 
reduce the unacceptable level of adjournments 
and provide victims and witnesses with the 
comfort that a fixed date has been set for a trial. 
The retention of the 110-day time limit as 
proposed in the amendments would jeopardise 
that package of measures. The proposals in the 
bill retain an accused’s right to have a hearing 
within that timescale while allowing adequate time 
for preparation and therefore greater certainty that 
trials are ready to proceed on the date that has 
been fixed. 

The bill amends the 1995 act’s provisions on the 
breach of custody time limits. Under the current 
law, when the 80-day limit is breached, the 
accused must be liberated but can still be 
prosecuted. However, if the 110-day limit is 
breached, the accused is liberated and cannot be 
prosecuted. The consequences of such a 
provision are perverse as far as victims, witnesses 
and the public interest are concerned. Liberation 
means just what it says—the accused is 
unconditionally free for ever. The bill seeks to 
address that by providing that if the limits are 
breached, the accused will be entitled to be 
admitted to bail. That firmly places the onus on the 
Crown to bring the accused before the court to 
rectify the situation by seeking an extension of the 
time limits. Only where the time limits are not 
extended will the accused be entitled to be 
admitted to bail. 

Perhaps I should expand on that point. I am 
quite prepared to come back and give further 
clarification and assurances to the committee, 
because the concerns that you raise, convener, 
are real. 

Amendment 93 would require the accused to 
apply for bail. Our policy is that no requirement 
should be placed on an accused to apply for bail in 
the situation where the time limits cannot be met. 

The policy intention is that he is brought to court to 
have his entitlement to bail determined. That 
would ensure a degree of judicial management 
over the detention of the accused awaiting trial. In 
addition, it would give the court the opportunity to 
inquire of the parties the reasons for the delay and 
to inquire of their state of preparedness. Our 
proposals are an attempt to make the parties more 
proactive at the margins of the time limits, which I 
argue is to be preferred. 

I hope that we can see the bill’s provisions on 
time limits as part of a structured package that is 
aimed at delivering greater certainty to 
proceedings, while striking a fair balance between 
the interests of the accused and the public interest 
in prosecuting the most serious criminal offences. 
That is why we think that there should be a judicial 
decision on whether to release the accused on 
bail, rather than an automatic right. 

Margaret Mitchell seeks to ensure that the 
accused should automatically be granted bail at 
140 days. It is expected that a time limit of 140 
days will be sufficient to allow all trials to 
commence within it. However, in his review, Lord 
Bonomy recognised that there will inevitably be 
occasions when it is not possible to allocate a trial 
within 140 days, because of the need for further 
investigation or because further work needs to be 
done, and that an extension to the 140-day period 
may be appropriate. That would happen with the 
most complex and serious cases and therefore 
there should be no bar to granting extensions 
where a judge of the High Court, after hearing the 
parties, considers it appropriate. 

Amendments 81 to 88, 94, 95, 97, and 100 to 
103, in the name of Margaret Mitchell, would 
undermine the objectives of the bill and disturb the 
balance. I hope that she will agree to withdraw 
amendment 81 and not to move the others, 
because if they were successful, they would strike 
at the heart of the bill. 

I am happy to come back with further 
clarification if that is required. 

The Convener: I will ask a few questions for 
clarity. In the event that the Crown does not apply 
for an extension to the time limit, or an extension 
is refused, would the accused then have an 
automatic right to bail, or could the Crown still 
oppose bail? 

Hugh Henry: I do not follow you, convener. Are 
you saying that if the Crown does not oppose bail 
it could be— 

The Convener: Proposed subsection (8C) of 
section 65 of the 1995 act states that where the 
case has gone beyond 110 days, and the Crown 
has not applied for an extension or an extension 
has been refused, the accused is entitled to be 
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admitted to bail. Does that mean there is an 
automatic right to bail? 

Hugh Henry: The issue then would be the 
conditions, rather than the— 

The Convener: So there is an automatic right to 
bail. 

Hugh Henry: Yes, but the court would then 
consider what conditions should be applied. 

The Convener: So the Crown cannot oppose 
bail. All it can do is argue for conditions to be 
attached. 

Hugh Henry: That is in the circumstance where 
the Crown has not opposed bail. If the Crown has 
not opposed bail, the court can still consider the 
conditions that would be imposed as part of any 
bail. 

The Convener: So it is an automatic right to 
bail, albeit with conditions. 

Hugh Henry: It would be for the court to 
determine what conditions would be applied if the 
Crown did not oppose bail. 

The Convener: That is what I am trying to 
establish: can the Crown oppose bail? I think that 
you are saying that the Crown cannot oppose bail, 
because it has had its chance to extend the time 
limits, so bail is automatic, albeit that the court will 
attach conditions. 

Hugh Henry: The first thing that needs to be 
tackled is the extension. In effect, by seeking an 
extension, the Crown would be opposing bail. 

The Convener: I understand that bit, but say we 
have gone beyond that. I am talking about the 
point when the Crown has not applied for an 
extension to the 110 days or the 140 days, or it 
has applied but the court has said, “No, you are 
not getting an extension.” 

Hugh Henry: The entitlement to bail is 
accepted. 

The Convener: The accused has an automatic 
right to bail and all that the court can determine is 
the conditions that are attached to bail. Is that 
right? 

Hugh Henry: Yes. 

The Convener: In other words, the Crown 
cannot oppose bail at that point. 

Hugh Henry: Yes. If the Crown does not 
oppose bail— 

The Convener: That means that the court 
cannot refuse bail. 

Hugh Henry: It is worth pointing out that if the 
accused did not accept the conditions that the 
court imposed, he would be returned to custody. 

The Convener: That is helpful. 

11:45 
Margaret Mitchell: The minister referred to the 

proposals in the bill as a package of measures, 
but the Scottish Executive has already altered 
some of the proposals in the package that was 
proposed by Bonomy, so the original proposals 
are not sacrosanct. The Executive has deviated 
from them and so have I, because I think that the 
110-day rule is still achievable. 

I accept the argument that the minister and 
Michael Matheson made that we are dealing with 
a culture of early disclosure, but in that culture we 
hope to move towards not always having set 
timescales, but dealing with matters as early as 
possible. For example, the indictment does not 
necessarily have to be served on the 80th day. The 
accused appears on petition or is charged after 
appearing in the sheriff court after seven days, 
and a full 73 days are available to serve the 
indictment, so there is no reason for going to the 
80th day. 

If we start whacking that culture, I firmly believe 
that the proposals in the amendments will be 
achievable. They have the advantage of retaining 
the 110-day rule, which is a landmark in Scottish 
criminal law. That is a huge prize to gain. After 
centuries of working well, the rule should not be 
discarded without at least trying to find out 
whether the measures in the bill, which all relate to 
the culture of early disclosure and dealing with 
matters as soon as possible, have had a chance 
to work. Not to do that is to throw in the towel. 

The presumption of innocence underlies my 
amendments on bail. No one should be held in 
custody any longer than necessary. 

For those reasons, I will press amendment 81, 
which is on the 110-day rule. 

The Convener: The question is, that 
amendment 81 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 81 disagreed to. 
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The Convener: Amendment 4, in the name of 
the minister, is grouped with amendments 6, 7, 9, 
45, 46 and 50. 

Hugh Henry: The preliminary hearing is 
designed to enable the court to dispose of all 
preliminary matters so that the trial can proceed 
without disruption. Parties are required to give 
notice before that hearing of any preliminary 
issues, including objections to the admissibility of 
any evidence. However, after the period of notice 
expires, other matters that relate to the 
admissibility of evidence may arise. Amendment 4 
recognises that the court should be able to 
consider whether to deal with those matters at the 
preliminary hearing. Amendment 50 gives the 
sheriff at the first diet the same powers to deal 
with objections to admissibility for which the 
appropriate period of notice was not adhered to. 

The amendments also address concerns that 
were raised at stage 1 that some issues of 
admissibility cause serious disruption to trials by 
creating trials within trials. Amendment 50 
introduces new section 79A into the 1995 act. The 
proposed new section will provide certain 
safeguards before leave may be granted for an 
objection to be raised after the preliminary hearing 
or first diet. The new section will also enable the 
court to appoint a further diet to deal with the 
objection and to allow the matter to be dealt with 
without the need for witnesses and jurors to wait 
around for the trial to start. We recognise that it 
will not always be possible to prevent trials within 
trials, but amendment 50 seeks to prevent them by 
ensuring, as far as possible, that issues in relation 
to admissibility of evidence are dealt with prior to 
the trial diet. 

I move amendment 4. 

Amendment 4 agreed to. 

The Convener: Amendment 5, in the name of 
the minister, is grouped with amendments 15, 52 
and 53. 

Hugh Henry: The bill seeks to improve 
procedures for victims and witnesses in the High 
Court. Amendments 5, 15, 52 and 53 seek to 
ensure, as far as possible, that only those 
witnesses who are identified by the parties as 
essential need to attend court. The provisions on 
preliminary hearings seek to ensure that trial 
preparation by the parties is focused and 
meaningful. In addition, parties have a duty under 
the 1995 act to agree evidence.  

Amendments 5 and 52 provide that, at the 
preliminary hearing in the High Court or at the first 
diet in sheriff court solemn proceedings, the court 
must ascertain from the prosecutor as well as from 
the accused which witnesses are required to 
attend the trial. Amendment 15 provides that, if the 
preliminary hearing is dispensed with on the joint 

application of the parties, the application must 
identify which witnesses will be required by the 
prosecutor as well as by the accused to attend the 
trial. Amendment 53 provides that the prosecutor 
has a duty to cite only those witnesses who are 
identified as necessary by the prosecutor or the 
accused at the preliminary hearing or the first diet 
in the sheriff court. 

The amendments will ensure that the question of 
which witnesses are likely to be required to attend 
court is clarified, both for the court and for the 
parties. That will assist with the organisation of 
witnesses for trials and prevent many witnesses 
who are not considered essential from having to 
attend trials. 

I move amendment 5. 

Amendment 5 agreed to. 

Amendments 6 and 7 moved—[Hugh Henry]—
and agreed to. 

The Convener: Amendment 8, in the name of 
the minister, is grouped with amendments 10, 47, 
48 and 49. 

Hugh Henry: The emphasis in new section 72 
of the 1995 act, which is introduced by section 1 of 
the bill, is that preliminary matters should be dealt 
with at the preliminary hearing or a further diet that 
takes place before the trial diet. Amendments 8, 
10, 47, 48 and 49 were lodged in the recognition 
that that might not always be possible and that 
some issues of admissibility are best dealt with by 
the trial judge. The amendments therefore give the 
court the option of allowing preliminary matters to 
be dealt with at the trial diet. 

Amendments 47 and 48 amend new section 
79(4) to provide that, in cases in which a court, at 
a preliminary hearing or first diet, has allowed a 
party to raise a preliminary matter without giving 
the requisite notice under the 1995 act, the court 
may appoint that matter to be dealt with at the trial 
diet. 

Amendment 49 introduces to the 1995 act new 
section 87A, which makes provision about how 
matters that are held over until the trial diet should 
be disposed of. In general, such matters will be 
disposed of before the jury is sworn, to avoid 
disruption to the trial. In particular, the effect of the 
provision will be to avoid the disruption that is 
caused when objections about the admissibility of 
evidence are dealt with by a trial within a trial. 

At present, the unpredictable nature of trials 
within trials causes disruption to trial planning and 
programming and inconvenience to witnesses and 
jurors who cannot be present in the courtroom 
when the issue is being dealt with. The judiciary 
and legal profession were supportive of measures 
that would help to avoid trials within trials, but the 
profession was also concerned that we should 
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recognise that there might be circumstances in 
which trials within trials were necessary. We hope 
that the amendments address those concerns. 

I move amendment 8. 

The Convener: On your last point, I take it that 
the amendments are designed to prevent trials 
within trials but will not constitute a bar to them. 

Hugh Henry: No. We recognise that there could 
be circumstances in which an issue needed to be 
debated. 

Amendment 8 agreed to. 

Amendments 9 and 10 moved—[Hugh Henry]—
and agreed to. 

Amendment 82 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 82 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 82 disagreed to. 

The Convener: Amendment 11, in the name of 
the minister, is grouped with amendments 19 and 
20. 

Hugh Henry: Under the current law, the 
indictment can be deserted either simpliciter or pro 
loco et tempore. If the indictment is deserted 
simpliciter, the 1995 act states that the prosecutor 
cannot raise a fresh indictment unless that 
decision is reversed on appeal. 

Amendment 19 clarifies that, where the court 
has deserted the preliminary hearing simpliciter, 
that has a similar effect and proceedings are at an 
end, unless the decision is reversed on appeal. 
Amendment 20 is for clarification of the application 
of the custody time limits that are applicable where 
a case that was previously indicted to the High 
Court is re-indicted in the sheriff court. It provides 
that, in that situation, the sheriff court time limits 
apply. Amendment 11 clarifies that the reference 
in section 72A(3)(b)(i) to the court deserting the 
diet is a reference to the preliminary hearing. 

I move amendment 11. 

Amendment 11 agreed to. 

Amendments 83 to 88 not moved. 

The Convener: Amendment 12, in the name of 
the minister, is grouped with amendments 18, 35, 
37, 51, 55, 58 and 61. I point out to members that 
amendment 35, if agreed to, would pre-empt 
amendment 69. 

Hugh Henry: The purpose of the amendments 
is to restructure the provisions in the 1995 act 
relating to the alteration, adjournment and 
postponement of diets. Amendment 51 inserts in 
the 1995 act new section 75A, which applies to 
both the High Court and sheriff and jury courts and 
makes provision in relation to all diets. The other 
amendments are consequential. 

I move amendment 12. 

Amendment 12 agreed to. 

The Convener: Amendment 13, in the name of 
the minister, is grouped with amendments 14, 16 
and 17. 

12:00 
Hugh Henry: The amendments remove the 

references to the “Clerk of Justiciary” appointing a 
trial diet where the court has granted an 
application under new section 72B to dispense 
with a preliminary hearing. In its evidence to the 
committee, the Faculty of Advocates was 
uncomfortable with the references, believing that 
only the court should have the power to appoint 
the trial diet. We have taken that on board and the 
amendments address those concerns. 

Amendment 17 simply clarifies that the power of 
the court to dispense with the preliminary hearing 
has no effect on the calculation of any time limits 
or notice periods that, in the 1995 act, are fixed 
with reference to the date of the preliminary 
hearing. The date originally fixed for a hearing that 
is subsequently dispensed with will continue to be 
the date for the purposes of such time limits or 
notice periods. 

I move amendment 13. 

Amendment 13 agreed to. 

Amendments 14 to 20 moved—[Hugh Henry]—
and agreed to. 

The Convener: Amendment 21, in the name of 
the minister, is in a group on its own. 

Hugh Henry: Amendment 21 clarifies the 
intention in relation to provisions introduced by the 
bill, which, on the one hand, require the accused 
to state at the preliminary hearing how he pleads 
to the indictment and, on the other, allow 
preliminary hearings to take place in the absence 
of the accused. The amendment inserts provisions 
in new section 72D to clarify that, ordinarily, 
accused persons should be present at a 
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preliminary hearing. However, it is recognised that 
there may be good reasons why an accused need 
not or cannot attend. The provisions therefore give 
the court the power to allow the hearing to 
proceed when it considers that cause has been 
shown for the accused’s absence. When it does 
so, the accused is treated for the purposes of 
proceedings at the hearing as having pled not 
guilty. 

I move amendment 21. 

Amendment 21 agreed to. 

Section 1, as amended, agreed to. 

Section 2—Written record of state of 
preparation in certain cases 

The Convener: Amendment 22, in the name of 
the minister, is grouped with amendments 25 to 
30. 

Hugh Henry: New section 72F, which is 
inserted in the 1995 act by section 5 of the bill, 
imposes a duty on solicitors acting for accused 
persons who are indicted into the High Court to 
notify the court and the Crown that they are acting. 
It also imposes a duty to inform them when the 
solicitor is dismissed or withdraws from acting. 

The amendments are related to amendments 
24, 31, 32, 33, 36, 54, 57 and 60, which extend 
the provisions of new section 72F to cases 
indicted into the sheriff court. The amendments 
are concerned with the consequential adjustment 
of the provisions for notification and intimation in 
so far as they relate to the Crown. 

Subsection (1) of new section 72F provides that 
notification is to be given to the court and the 
Crown Agent. For cases that are indicted into the 
sheriff court, the intention is that notification should 
be given to the court and the procurator fiscal for 
the district in which the case is to be tried. 
Amendment 25 therefore substitutes for the 
reference to the “Crown Agent” in new section 
72F(1) a reference to the “prosecutor”. 
Amendment 29 inserts a new subsection that 
defines “prosecutor”—for the purposes of the 
duties to notify and to inform notification—as the 
Crown Agent for High Court cases and as the 
procurator fiscal for solemn proceedings in the 
sheriff court. 

Amendment 26 makes further provision in 
relation to the situation where intimation is given 
by a solicitor prior to an indictment being served 
that he is acting for an accused in relation to a 
charge that is under investigation. In practice, 
such intimation is often given following 
appearance by the accused on petition. 
Amendment 26 therefore introduces provision that, 
where such intimation has been given to the 
procurator fiscal for the district in which the charge 

is being investigated, that will be taken to be 
notification to the prosecutor for the purposes of 
new section 72F(1). Accordingly, where such 
intimation has been given, no further notification is 
required, whether the case is subsequently 
indicted in the High Court or in the sheriff court. If 
the solicitor subsequently withdraws or is 
dismissed, he is still required in High Court cases 
to inform the Crown Agent of that. In relation to 
solemn proceedings in the sheriff court, the duty is 
to inform the procurator fiscal. 

Amendments 27 and 28 make consequential 
amendments to subsection (2) of new section 72F. 
Amendment 22 makes a consequential 
amendment to the provisions of new section 72E 
of the 1995 act, which is introduced by section 2 of 
the bill and provides for a written record of the 
state of preparation in certain cases. Subsection 
(1) of the new section currently provides that the 
section applies where a solicitor has notified the 
Crown Agent under section 72F(1). As explained, 
it might be that, under section 72F as proposed to 
be amended, the solicitor will not have notified the 
Crown Agent but will have intimated to the 
procurator fiscal prior to the indictment being 
served. It is therefore more appropriate that the 
reference in new section 72E should be to 
notification to the court under section 72F(1), 
which must occur in every case where a solicitor is 
acting. Amendment 22 therefore substitutes for the 
present reference to the “Crown Agent” in section 
72F(1) a reference to the “Court” instead. 

I move amendment 22. 

Margaret Mitchell: I seek clarification from the 
minister. When you use the term “solicitor”, do you 
mean “legal representative”? Would that term 
cover a solicitor advocate or counsel, for 
example? 

Hugh Henry: A solicitor advocate is by definition 
a solicitor.  

Margaret Mitchell: Would it cover counsel? 

Hugh Henry: No. 

Margaret Mitchell: So the term “solicitor”, rather 
than “legal representative”, is correct. 

Amendment 22 agreed to. 

The Convener: Amendment 89, in the name of 
Stewart Maxwell, is grouped with amendment 91. 

Mr Maxwell: The Justice 1 Committee stage 1 
report states in paragraph 45: 

“The Committee is content that the format of the written 
record should be determined by an Act of Adjournal 
provided that the Committee is supplied with more detail on 
what should be contained within the written record in 
advance of Stage 2.”

As far as I am aware, we received no further 
information on what would be contained in the act 
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of adjournal in advance of stage 2, which 
commenced today, and that is why I lodged 
amendments 89 and 91. 

It seems reasonable that some detail should be 
provided so that people are aware of the effect 
that that part of the bill would create. I lodged the 
amendments on the basis that, since we have not 
received that information, some detail should be 
provided. Amendments 89 and 91 are probing 
amendments and I hope that the minister will be 
able to address some of the concerns that have 
been expressed to us by legal professionals. I am 
concerned that we have had no information to 
clarify the position. We hoped to have the 
information by this stage so that we could accept 
that the act of adjournal was the correct method 
for dealing with the matter. If the minister can give 
us that detail, I would be happy to accept that. 

I move amendment 89. 

The Convener: I support Stewart Maxwell’s 
point. Having signed up to the general principles of 
the bill, the committee should be able to ascertain 
the likelihood of achieving a reduction in any 
delay. However, as we said in our report, we 
remain concerned that much of the information will 
not be presented to the Parliament and although it 
is good that the written record is covered by the 
bill, there is no detail about what the record will 
contain. It would be helpful if the minister could 
indicate whether we are likely to see some detail 
before stage 3. The committee is pushing the 
issue to ensure that the maximum amount of 
information will be available to the Parliament. At 
the stage 3 debate, when members catch up with 
what has been happening in this committee, they 
will ask, “If the bill purports to be able to reduce 
delay in the High Court, what mechanisms will 
achieve that?” 

Bill Butler: I echo what has been said. The 
committee requires a degree of comfort with 
regard to the detail that the written record will 
contain. It is important to have that specific 
assurance, and I hope that the minister can give 
us the comfort that we all seek. I will be interested, 
as I am sure other members will be, to hear what 
the minister says in response. 

Mike Pringle: On behalf of Margaret Smith, I 
echo those comments and endorse what Bill 
Butler said. I know that that is exactly how 
Margaret feels. 

The Convener: Thank you. That is helpful. 

Hugh Henry: The amendments in this group are 
to the provisions of proposed new section 72E of 
the Criminal Procedure (Scotland) Act 1995, which 
is inserted by section 2. The proposed new section 
provides that, in proceedings in the High Court, 
parties are to lodge jointly a written record of the 

state of preparation of their cases prior to the 
preliminary hearing. 

Subsection (4) of proposed new section 72E 
provides that the form and the content of the 
written record will be prescribed by an act of 
adjournal. Amendments 89 and 91 seek to remove 
the power to prescribe the content of the written 
record by the act of adjournal and to set out 
detailed requirements on that content in a new 
subsection of the 1995 act. Our argument, which 
is similar to the discussion that we had earlier, is 
that we do not believe that it is necessary or 
desirable to prescribe the detailed content of the 
written record in primary legislation, as the 
amendments seek to do. 

We think that the content of what should be 
included in the written record is better suited to an 
act of adjournal. We believe that it is desirable that 
there should be the opportunity for discussion with 
the judiciary, the Faculty of Advocates and the 
Law Society of Scotland on the detail of the 
information that is to be contained in the written 
record. Providing for that detail to be set out in an 
act of adjournal would allow that opportunity. 

One of the things that we intended to do was to 
consult the Faculty of Advocates, the Law Society 
of Scotland and others, not about the specific act 
of adjournal but about some of the content issues. 
It is a bit difficult to consult ahead of certain 
decisions being made, but if it is possible, we 
could consult the Crown Office, the Law Society of 
Scotland and the Faculty of Advocates ahead of 
stage 3, and we could give the committee a draft 
outline of what comes from those consultations. 

Stewart Maxwell asked a specific question about 
the detail of the act of adjournal. We were unable 
to prepare an act of adjournal for a bill that has not 
been passed, because one would flow from the 
other. I hope that, if our consultation goes into 
some of the details of what should be included, we 
can come back to the committee ahead of stage 3. 

Views on the information that it is considered 
desirable to include in the written record may 
develop with experience of the new procedures. 
Again, that brings us back to our argument about 
the use of an act of adjournal rather than putting 
detailed provisions in the bill. As I said in our 
previous discussions, we think that using an act of 
adjournal will give us the opportunity to respond 
more readily and more appropriately when that 
needs to happen. 

I am happy to assure Stewart Maxwell, Bill 
Butler and the convener that we will reflect on any 
comments that are made. We are not persuaded 
that putting specific provisions in the bill is 
necessarily the best way to progress, but we shall 
see what we can come back to the committee with 
ahead of stage 3, with regard to consultation. 
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The Convener: The bill says: 
“as may be prescribed by Act of Adjournal.” 

That is a matter for the Scottish courts. You said 
that you might be able to furnish the committee 
with information before stage 3— 

Hugh Henry: On the consultation. We do not 
intend to consult on the specific act of adjournal. 
You are right that that would be for the court— 

The Convener: Would it be possible for the 
committee to get an idea about what information 
might be in the act of adjournal? Presumably there 
is a draft somewhere. 

12:15 
Hugh Henry: We can certainly ask the Lord 

Justice General whether he might be prepared to 
give an outline of what an act of adjournal might 
include. 

Mr Maxwell: I am sure that the minister 
understands the committee’s concern that, as it 
stands, the matter is effectively left wide open. We 
have no idea exactly what would be contained in 
the act of adjournal, or what would be likely to be 
contained in an act of adjournal. However, the 
minister says that he will attempt to provide more 
detailed information and that he will provide some 
feedback from consultation, so I will not press the 
amendment. 

Amendment 89, by agreement, withdrawn. 

The Convener: Amendment 90, which is in my 
name, is in a group on its own. The amendment 
would remove the words 
“may be prescribed by Act of Adjournal” 

and insert words to the effect that the written 
record would be prescribed by Scottish ministers. 

On balance, I agree with the Executive that the 
content of the written record is probably best 
decided by the court and not by Scottish ministers. 
I lodged the amendment, however, because I feel 
that we are at odds with the Executive on getting 
assurance for the Parliament that there are 
provisions in the bill to force the parties to be 
prepared for the preliminary hearing. One way of 
achieving that would be by making the content of 
the written record a matter for Scottish ministers. 
That would mean that the Parliament would have 
before it a note of what will be contained in the 
written record. The Parliament could say whether 
it considers that the written record will achieve 
what it sets out to achieve, which is to ensure that 
the parties are prepared prior to the preliminary 
hearing. 

There is a bit of déjà-vu here—we discussed the 
same issue earlier. The committee wants to get 
the message across to the Executive that it feels 

strongly that the Parliament ought to be able to 
feel that there is a commitment in the bill to 
ensuring that people are forced to consider what 
they should be doing before the preliminary 
hearing. Without any such reference, we will 
simply be saying that we will rely on good faith. 
The purpose of the bill is to reduce delay and to 
introduce a new hearing, yet we would just be 
letting everyone get on with the matter, without 
any parliamentary scrutiny. Amendment 90 is a 
probing amendment, but we wanted to impress 
upon the Executive the importance of that 
principle. 

I move amendment 90. 

Bill Butler: I echo what the convener said. Will 
the minister reflect upon the concerns that were 
expressed by the convener and see what can be 
done to address them? I seek a degree of comfort 
from the minister. 

Hugh Henry: I am certainly prepared to see 
whether we can address those concerns. 
However, we share the convener’s hesitancy 
about amendment 90. We know the principles of 
what you are trying to achieve, but we are not 
entirely persuaded that the amendment is the best 
way of doing that. It might be rather strange if 
supplementary rules for procedures that are 
introduced by the bill were made by ministers, by 
means of a statutory instrument, when such rules 
in relation to other parts of criminal procedure are 
provided by an act of adjournal. 

We note the concerns that have been expressed 
and give a commitment to greater consultation. 
We will try to report back to the committee on the 
results of that consultation and to provide 
members with more information ahead of stage 3. 
However, unless we see something striking to the 
contrary, it is still our view that the best way of 
proceeding is through an act of adjournal. We will 
take away the committee’s concerns and reflect on 
them. 

The Convener: Based on what the minister has 
said—and reserving my right to return to the issue 
at stage 3—I will not press the amendment. 

Amendment 90, by agreement, withdrawn. 

Amendment 91 not moved. 

Section 2, as amended, agreed to. 

The Convener: I propose to stop there, as it is 
20 past 12 and we have made reasonable 
progress. I thank the minister and his team for 
their attendance. We will see them again next 
week. 
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Criminal Procedure (Amendment) (Scotland) Bill 
 

2nd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 20 Schedule 
Sections 21 and 22 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

Section 3 

Hugh Henry 
 

23 In section 3, page 9, line 2, leave out from first <fix> to end of line 4 and insert <appoint or not to 
appoint it as a floating diet for the purposes of section 83A(1) of this Act;”.> 

Section 5 

Hugh Henry 
 

24 In section 5, page 9, line 38, leave out <in the High Court> and insert <on indictment> 

Margaret Mitchell 
 

63 In section 5, page 9, line 38, leave out from <a> to <his> in line 39 and insert <each legal 
representative engaged for the purposes of the accused’s> 

Hugh Henry 
 

25 In section 5, page 10, line 1, leave out <Crown Agent> and insert <prosecutor> 

Hugh Henry 
 

26 In section 5, page 10, line 2, at end insert— 

<(1A) A solicitor is to be taken to have complied with the duty under subsection (1) 
to notify the prosecutor of his engagement if, before service of the indictment, 
he— 

(a) notified in writing the procurator fiscal for the district in which the 
charge against the accused was then being investigated that he was then 
engaged by the accused for the purposes of his defence; and 

(b) had not notified that procurator fiscal in writing that he had been 
dismissed by the accused or had withdrawn from acting.> 

Margaret Mitchell 
 

64 In section 5, page 10, line 3, leave out <solicitor> and insert <legal representative> 
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Hugh Henry 
 

27 In section 5, page 10, line 3, after <solicitor> insert <as is referred to in subsection (1) above> 

Margaret Mitchell 
 

65 In section 5, page 10, line 4, leave out <accused> and insert <person who engaged the 
representative> 

Margaret Mitchell 
 

66 In section 5, page 10, line 6, leave out <solicitor> and insert <representative> 

Hugh Henry 
 

28 In section 5, page 10, line 6, leave out <Crown Agent> and insert <prosecutor> 

Hugh Henry 
 

29 In section 5, page 10, line 7, at end insert— 

<(  ) The prosecutor shall, for the purposes of subsections (1) and (2), be taken to be 
notified or informed of any fact in accordance with those subsections if— 

(a) in proceedings in the High Court, the Crown Agent; or 

(b) in proceedings on indictment in the sheriff court, the procurator fiscal for 
the district in which the trial diet is to be held, 

 is so notified or, as the case may be, informed of the fact.> 

Hugh Henry 
 

30 In section 5, page 10, line 8, leave out <so informed> and insert <informed in accordance with 
subsection (2) above of the dismissal or withdrawal of the accused’s solicitor> 

Margaret Mitchell 
 

67 In section 5, page 10, line 16, leave out <solicitor> and insert <legal representative> 

Hugh Henry 
 

31 In section 5, page 10, line 18, at beginning insert <in the case of proceedings in the High Court,> 

Hugh Henry 
 

32 In section 5, page 10, line 18, at end insert <or, if a preliminary hearing was dispensed with under 
section 72B(8) of this Act, at the time it was so dispensed with;> 

Hugh Henry 
 

33 In section 5, page 10, leave out lines 19 and 20 

Hugh Henry 
 

34 In section 5, page 10, line 20, at end insert— 
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<(  ) in the case of solemn proceedings in the sheriff court, at the time 
of a first diet;> 

Margaret Mitchell 
 

68 In section 5, page 10, line 26, leave out from second <the> to <his> in line 27 and insert <a new 
legal representative has been engaged, in an equivalent capacity to that of the representative who 
was dismissed or withdrew, for the purposes of the accused’s> 

Hugh Henry 
 

35 In section 5, page 10, leave out lines 28 to 31 

Margaret Mitchell 
 

69 In section 5, page 10, line 29, leave out from second <the> to <his> in line 30 and insert <a new 
legal representative has not been engaged, in an equivalent capacity to that of the representative 
who was dismissed or withdrew, for the purposes of the accused’s> 

Margaret Mitchell 
 

70 In section 5, page 10, line 39, leave out <solicitor engaged by the accused> and insert <legal 
representative engaged, in an equivalent capacity to the representative who was dismissed or 
withdrew,> 

Margaret Mitchell 
 

71 In section 5, page 10, line 42, at end insert— 

<(  ) In this section— 

 “legal representative” means— 

(a) a solicitor engaged by the accused for the purposes of his defence; 

(b) counsel instructed for the purposes of the accused’s defence, 

 at any part of the proceedings; and 

 “counsel” includes a solicitor who has a right of audience in the High 
Court of Justiciary under section 25A (rights of audience in various 
courts including the High Court of Justiciary) of the Solicitors (Scotland) 
Act 1980 (c.46).”.> 

Hugh Henry 
 

36 Move section 5 to after section 10 

Section 6 

Hugh Henry 
 

37 Leave out section 6 
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Section 7 

Hugh Henry 
 

38 Leave out section 7 

Section 8 

Hugh Henry 
 

39 In section 8, page 12, line 35, at end insert— 

<(  ) Where, in any case which is to be tried in the High Court, the trial diet does not 
commence on the day appointed for the holding of the diet, the indictment shall 
fall.> 

Hugh Henry 
 

40 In section 8, page 12, line 36, leave out from beginning to <applies,> in line 37 and insert 
<However, where, in appointing a day for the holding of the trial diet, the Court has indicated that 
the diet is to be a floating diet, the diet> 

Margaret Mitchell 
 

40A As an amendment to amendment 40, line 3, after second <diet> insert <(which it may do only 
exceptionally)> 

Pauline McNeill 
 

192 In section 8, page 12, line 36, leave out from beginning to <applies> in line 37 and insert 
<However, where, in appointing a day for the holding of the trial diet, the court has indicated that 
the diet is to be a floating diet, the diet shall normally commence on the day appointed but>  

Hugh Henry 
 

41 In section 8, page 13, leave out lines 6 to 10 

Section 9 

Margaret Mitchell 
 

92 In section 9, page 13, line 21, after <commenced> insert <wherever possible, within the period of 
9 months, and, in all cases,> 

Pauline McNeill 
 

93 In section 9, page 13, line 36, leave out <“entitled to be admitted to bail”> and insert <“, after the 
hearing provided for in subsection (8A) below and subject to the outcome of that hearing, 
admitted to bail”> 

Margaret Mitchell 
 

94 In section 9, page 13, line 36, leave out <be admitted to> and insert <apply for> 
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Margaret Mitchell 
 

95 In section 9, page 13, line 38, leave out from beginning to end of line 10 on page 14 and insert— 

<(  ) in paragraph (b),> 

Pauline McNeill 
 

96 In section 9, page 14, line 4, leave out <entitled to be admitted to bail> and insert <, after the 
hearing provided for in subsection (8A) below and subject to the outcome of that hearing, 
admitted to bail> 

Margaret Mitchell 
 

97 In section 9, page 14, line 5, leave out <be admitted to> and insert <apply for> 

Pauline McNeill 
 

98 In section 9, page 14, line 7, leave out <entitled to be admitted to bail> and insert <, after the 
hearing provided for in subsection (8A) below and subject to the outcome of that hearing, 
admitted to bail> 

Pauline McNeill 
 

99 In section 9, page 14, line 11, leave out <“entitled to be admitted to bail”> and insert <“, after the 
hearing provided for in subsection (8A) below and subject to the outcome of that hearing, 
admitted to bail”> 

Margaret Mitchell 
 

100 In section 9, page 14, line 11, leave out <be admitted to> and insert <apply for> 

Margaret Mitchell 
 

101 In section 9, page 14, line 15, leave out <subsections (1)(a) and (4)(aa)(i)> and insert <subsection 
(1)(a)> 

Margaret Mitchell 
 

102 In section 9, page 14, line 16, at end insert— 

<( ) Where— 

(a)  an accused is entitled to apply for bail under subsection (4) above; and 

(b) 140 days after the date on which he was detained by virtue of the 
committal referred to in that subsection— 

(i)  he is still in detention; and 

(ii)  the trial of the case has not commenced, 

  he shall be entitled to be admitted to bail forthwith.”.> 

Margaret Mitchell 
 

103 In section 9, page 14, line 32, leave out subsection (9) 
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Pauline McNeill 
 

104 In section 9, page 14, line 33, leave out <entitled> 

Pauline McNeill 
 

105 In section 9, page 15, line 3, after <heard> insert <in relation to bail conditions> 

Section 10 

Hugh Henry 
 

42 In section 10, page 15, line 25, at end insert— 

<(  ) In subsection (4), in paragraph (b)— 

(a) at the beginning insert “if the accused, at the time of citation, is not in custody,”, 
and 

(b) for “accused’s dwelling-house or place of business” substitute “relevant 
premises”. 

(  ) After subsection (4) insert— 

“(4ZA)In subsection (4)(b) above, “the relevant premises” means— 

(a) where the accused, at the time of citation, has been admitted to bail, his 
proper domicile of citation as specified for the purposes of section 25 of 
this Act; or 

(b) in any other case, any premises which the constable reasonably believes 
to be the accused’s dwelling-house or place of business.”. 

(  ) After subsection (6B) insert— 

“(6C) An accused shall be taken to be served with— 

(a) the indictment and lists of witnesses and productions; and 

(b) the notice referred to in subsection (6) above, 

 if they are served on the solicitor specified in subsection (6D) below at that 
solicitor’s place of business. 

(6D) The solicitor referred to in subsection (6C) above is any solicitor who— 

(a) has notified in writing the procurator fiscal for the district in which the 
charge against the accused was being investigated that he is engaged by 
the accused for the purposes of his defence; and 

(b) has not informed that procurator fiscal that he has been dismissed by, or 
has withdrawn from acting for, the accused. 

(6E) It is the duty of a solicitor who has, before service of an indictment, notified a 
procurator fiscal that he is engaged by the accused for the purposes of his 
defence to inform that procurator fiscal in writing forthwith if he is dismissed 
by, or withdraws from acting for, the accused.”.> 
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After section 10 

Hugh Henry 
 

43 After section 10, insert— 

<Procedure where trial diet does not proceed 

For section 81 (procedure where trial diet does not proceed) substitute— 

“81 Procedure where trial diet does not proceed 

(1) The prosecutor shall not raise a fresh libel in a case in which the court has 
deserted the trial simpliciter unless the court’s decision has been reversed on 
appeal. 

(2) Where a trial diet in any proceedings on indictment is deserted pro loco et 
tempore the court may appoint a further trial diet for a later date and the 
accused shall appear and answer the indictment at that diet. 

(3) In appointing a further trial diet under subsection (2) above, the court— 

(a) shall have regard to the state of preparation of the prosecutor and the 
accused with respect to their cases and, in particular, to the likelihood of 
the case being ready to proceed to trial on the date to be appointed for 
the trial diet; and 

(b) may, if it appears to the court that there are any preliminary pleas, 
preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial diet, appoint a 
diet to be held before the trial diet for the purpose of disposing of or, as 
the case may be, ascertaining them. 

(4) Subsection (5) below applies where, at a trial diet in any proceedings on 
indictment— 

(a) the diet has been deserted pro loco et tempore for any reason and no 
further trial diet has been appointed under subsection (2) above; or 

(b) the indictment is for any reason not brought to trial and the diet has not 
been continued, adjourned or postponed. 

(5) Where this subsection applies, the prosecutor may, at any time within the 
period of two months after the relevant date, give notice to the accused on 
another copy of the indictment to appear and answer the indictment— 

(a) where the trial diet referred to in subsection (4) above was in the High 
Court— 

(i) at a further preliminary hearing in that Court not less than seven 
clear days after service of the notice; or 

(ii) where the charge is one that can lawfully be tried in the sheriff 
court, at a first diet not less than 15 clear days after service of the 
notice and not less than 10 clear days before the trial diet and at a 
trial diet not less than 29 clear days after service of the notice; or 

(b) where the trial diet referred to in subsection (4) was in the sheriff court— 

(i) at a further trial diet in that court not less than seven clear days 
after service of the notice; or 

 7 553



(ii) at a preliminary hearing in the High Court not less than 21 clear 
days after service of the notice. 

(6) Where notice is given to the accused under paragraph (a)(ii) or (b)(ii) of 
subsection (5) above, then for the purposes of section 65(4) of this Act— 

(a) the giving of the notice shall be taken to be service of an indictment in 
respect of— 

(i) in the case of a notice under paragraph (a)(ii) of subsection (5) 
above, the sheriff court; or 

(ii) in the case of a notice under paragraph (b)(ii) of that subsection, 
the High Court; and 

(b) the previous service of the indictment in respect of— 

(i) in the case of a notice under paragraph (a)(ii) of subsection (5), the 
High Court; or 

(ii) in the case of a notice under paragraph (b)(ii) of that subsection, 
the sheriff court, 

 shall be disregarded. 

(7) A notice under subsection (5) above shall be in such form as may be prescribed 
by Act of Adjournal, or as nearly as may be in such form. 

(8) In subsection (5) above, “the relevant date” means— 

(a) where paragraph (a) of subsection (4) applies, the date on which the trial 
diet was deserted as mentioned in that paragraph; or 

(b) where paragraph (b) of that subsection applies, the date of the trial diet 
referred to in that subsection.”.> 

Section 11 

Bill Butler 
 

193 In section 11, page 15, line 33, at beginning insert <after evidence has been led against the 
accused,> 

Michael Matheson 
 

1 In section 11, page 15, line 33, after <diet;> insert— 

<( ) all the evidence has been led;> 

Bill Butler 
 

194 In section 11, page 15, line 33, leave out from <and> to <and> in line 36 and insert— 

<(  ) the court is satisfied that the accused was cited in accordance with 
section 66 of this Act; and 

(  ) the failure to appear occurred at a point in proceedings where the court, 
after hearing the parties, is satisfied that> 
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Bill Butler 
 

195 In section 11, page 16, line 1, after <trial> insert <(including by allowing further evidence to be 
led in respect of charges where evidence has already been led or by allowing evidence to be led in 
respect of any other charges on the indictment)> 

Bill Butler 
 

196 In section 11, page 16, line 2, after <case> insert <(including by allowing a verdict to be 
returned)> 

Michael Matheson 
 

2 In section 11, page 16, line 38, leave out from beginning to <case> in line 1 on page 17 

Michael Matheson 
 

3 In section 11, page 17, line 2, after <diet> insert <, and all the evidence has been led> 

Hugh Henry 
 

44 In section 11, page 17, line 3, at end insert— 

<(  ) In section 70 (proceedings against bodies corporate) of the 1995 Act— 

(a) in subsection (5), for the words from “shall” to “hear” substitute “may— 

(a) on the motion of the prosecutor; and 

(b) if satisfied as to the matters specified in subsection (5A) below, 

 proceed with the trial”, 

(b) after that subsection insert— 

“(5A) The matters referred to in subsection (5)(b) above are— 

(a) that the body corporate was cited in accordance with section 66 of this 
Act as read with subsection (2) above; and 

(b) that it is in the interests of justice to proceed as mentioned in subsection 
(5) above. 

(5B) Subsections (2B) to (2F) and (4) of section 92 of this Act shall apply where the 
court exercises the power under subsection (5) of this section as they apply 
where the court exercises the power under subsection (2A) of that section but 
as if references in them to the accused were references to the body corporate.” 

(  ) In section 22 (automatic availability of criminal legal aid) of the Legal Aid (Scotland) 
Act 1986 (c.47), in subsection (1)(dd), after “person)” insert “or section 92(2), (2B)(b) 
or (2E) of that Act (appointment of solicitor for accused where the trial is to proceed in 
his absence)”. 

(  ) In section 31 of that Act, in subsection (1A) (exceptions to provision entitling a person 
receiving legal aid or advice and assistance to select a solicitor and counsel), in 
paragraph (f), for “section” substitute “sections 92(2), (2B)(b), (2D) and (2E) and”.> 
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Section 12 

Marlyn Glen 
 

197 In section 12, page 17, line 12, after <proceedings,> insert <deliberately and obstructively> 

Marlyn Glen 
 

198 In section 12, page 17, line 13, leave out from <; and> to end of line 15 

Margaret Mitchell 
 

187 In section 12, page 17, line 14, after <just> insert <and reasonable> 

Marlyn Glen 
 

199 In section 12, page 17, line 17, after <witness> insert <is being deliberately obstructive and> 

Mr Stewart Maxwell 
 

188 In section 12, page 19, leave out lines 1 to 40 

Marlyn Glen 
 

200 In section 12, page 19, line 1, leave out from <(1)(a)> to end of line 14 and insert <(1)(b) which 
includes, under subsection (5), a movement restriction condition, the court may, at its own hand, 
impose, as a further condition of bail, a remote monitoring requirement.> 

Hugh Henry 
 

107 In section 12, page 19, line 3, leave out <requirement such as is mentioned in paragraph (b)(ii) 
below> and insert <remote monitoring requirement>  

Hugh Henry 
 

108 In section 12, page 19, line 6, leave out from <condition> to <movements> in line 7 and insert 
<movement restriction condition> 

Hugh Henry 
 

109 In section 12, page 19, line 13, leave out from <a> to end of line 14 and insert <, as a further 
condition under subsection (5) above, a remote monitoring requirement> 

Hugh Henry 
 

110 In section 12, page 19, line 15, leave out <(13) and> 

Hugh Henry 
 

111 In section 12, page 19, line 16, leave out from <an> to <Act> in line 18 and insert <remote 
monitoring requirements imposed under subsection (7)(b)(ii) above and to the imposing of such 
requirements as they apply to remote monitoring requirements imposed under section 24A(1) or 
(1A) of this Act and the imposing of such requirements> 
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Marlyn Glen 
 

111A As an amendment to amendment 111, line 2, leave out <(7)(b)(ii)> and insert <(7)> 

Pauline McNeill 
 

111B As an amendment to amendment 111, line 3, leave out <or (1A)> 

Hugh Henry 
 

112 In section 12, page 19, line 20, leave out from <an> to <requirement> in line 22 and insert <a 
remote monitoring requirement imposed under section 24A(1) or (1A) of this Act shall be read as 
if they included references to a remote monitoring requirement imposed> 

Pauline McNeill 
 

112A As an amendment to amendment 112, line 2, leave out <or (1A)> 

Hugh Henry 
 

113 In section 12, page 19, line 23, leave out <applicant> and insert <accused> 

Hugh Henry 
 

114 In section 12, page 19, leave out lines 26 to 40 

Hugh Henry 
 

115 In section 12, page 19, line 40, at end insert— 

<(8A) The powers conferred and duties imposed by sections 24B to 24D of this Act 
are exercisable in relation to remote monitoring requirements imposed under 
subsection (7)(b)(ii) above as they are exercisable in relation to remote 
monitoring requirements imposed under subsection (1) or (1A) of section 24A 
of this Act; and— 

5 

10 

(a) references in those sections to remote monitoring requirements shall be 
read accordingly; and 

(b) references to the imposition of any requirement as a further condition of 
bail shall be read as if they were references to the imposition of the 
requirement as a further condition under subsection (5) above.> 

Marlyn Glen 
 

115A As an amendment to amendment 115, line 4, leave out <(7)(b)(ii)> and insert <(7)> 

Pauline McNeill 
 

115B As an amendment to amendment 115, line 5, leave out <or (1A)> 

Mr Stewart Maxwell 
 

189 In section 12, page 20, leave out lines 9 to 11 
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Hugh Henry 
 

116 In section 12, page 20, line 9, leave out from <references> to first <any> in line 10 and insert— 

<(  ) “a movement restriction condition” means, in relation to a witness 
released on bail under subsection (1)(b) above, a condition imposed 
under subsection (5) above restricting the witness’s movements, 
including such a> 

Hugh Henry 
 

117 In section 12, page 20, line 11, at end insert <; and 

(  ) “a remote monitoring requirement” means, in relation to a movement 
restriction condition, a requirement that compliance with the condition 
be remotely monitored.> 

Hugh Henry 
 

118 In section 12, page 20, line 22, at end insert— 

<(2A) Subsection (2B) below applies in proceedings against a witness for an offence 
under paragraph (b) of subsection (1) above where the condition referred to in 
that paragraph is— 

(a) a movement restriction condition (within the meaning of section 90B(10) 
of this Act) in respect of which a remote monitoring requirement has 
been imposed under section 90B(7)(b)(ii) of this Act; or 

5 

10 

15 

20 

25 

(b) a requirement imposed under section 24D(3)(b) (as extended by section 
90B(8A)) of this Act. 

(2B) In proceedings in which this subsection applies, evidence of— 

(a) in the case referred to in subsection (2A)(a) above, the presence or 
absence of the witness at a particular place at a particular time; or 

(b) in the case referred to in subsection (2A)(b) above, any tampering with 
or damage to a device worn or carried by the witness for the purpose of 
remotely monitoring his whereabouts, 

 may, subject to subsections (2E) and (2F) below, be given by the production of 
the document or documents referred to in subsection (2C) below. 

(2C) That document or those documents is or are a document or documents bearing 
to be— 

(a)  a statement automatically produced by a device specified in regulations 
made under section 24D(4) (as extended by section 90B(8A)) of this Act 
by which the witness’s whereabouts were remotely monitored; and 

(b) a certificate signed by a person nominated for the purpose of this 
paragraph by the Scottish Ministers that the statement relates to— 

(i) in the case referred to in subsection (2A)(a) above, the 
whereabouts of the witness at the dates and times shown in the 
statement; or 

(ii) in the case referred to in subsection (2A)(b) above, any tampering 
with or damage to the device. 
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(2D) The statement and certificate mentioned in subsection (2C) above shall, when 
produced in the proceedings, be sufficient evidence of the facts set out in them. 

30 

35 

40 

(2E) Neither the statement nor the certificate mentioned in subsection (2C) above 
shall be admissible in evidence unless a copy of both has been served on the 
witness prior to the trial. 

(2F) Without prejudice to subsection (2E) above, where it appears to the court that 
the witness has had insufficient notice of the statement or certificate, it may 
adjourn the trial or make an order which it thinks appropriate in the 
circumstances. 

(2G) In subsections (2E) and (2F), “the trial” means the trial in the proceedings 
against the witness referred to in subsection (2A) above.> 

Marlyn Glen 
 

118A As an amendment to amendment 118, line 7, leave out <90B(7)(b)(ii)> and insert <90B(7)> 

After section 12 

Hugh Henry 
 

119 After section 12, insert— 

<Service etc. on accused through a solicitor 

After section 72F of the 1995 Act (as inserted by section 5 of this Act) insert— 

“72G Service etc. on accused through a solicitor 

(1) In any proceedings on indictment, anything which is to be served on or given, 
notified or otherwise intimated to, the accused shall be taken to be so served, 
given, notified or intimated if it is, in such form and manner as may be 
prescribed by Act of Adjournal, served on or given, notified or intimated to (as 
the case may be) the solicitor described in subsection (2) below at that 
solicitor’s place of business. 

(2) That solicitor is any solicitor— 

(a) who— 

(i) has notified the prosecutor under subsection (1) of section 72F of 
this Act that he is engaged by the accused for the purposes of his 
defence; and 

(ii) has not informed the prosecutor under subsection (2) of that 
section that he has been dismissed by, or has withdrawn from 
acting for, the accused; or 

(b) who— 

(i) has been appointed to act for the purposes of the accused’s defence 
at the trial under section 92 or 288D of this Act; and 

(ii) has not been relieved of the appointment by the court.”.>  
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Section 13 

Hugh Henry 
 

120 In section 13, page 23, line 8, after <section> insert <27(4A)(a),> 

Hugh Henry 
 

45 In section 13, page 23, line 10, leave out from <if> to end of line 12 

Hugh Henry 
 

46 In section 13, page 23, line 24, after <issue> insert <(other than an objection to the admissibility 
of any evidence)> 

Hugh Henry 
 

47 In section 13, page 23, line 26, after <may> insert <— 

(a)> 

Hugh Henry 
 

48 In section 13, page 23, line 27, after <issue> insert <, or 

(b) appoint the plea or issue to be disposed of at the trial diet.> 

Hugh Henry 
 

49 In section 13, page 23, line 27, at end insert— 

<(  ) After section 87 of the 1995 Act insert— 

“87A Disposal of preliminary matters at trial diet 

 Where— 

(a) any preliminary plea or issue; or 

(b) in a case to be tried in the High Court, any application, notice or other 
matter referred to in section 72(6)(b)(ii) or (iii) of this Act, 

 is to be disposed of at the trial diet, it shall be so disposed of before the jury is 
sworn, unless, where it is a preliminary issue consisting of an objection to the 
admissibility of any evidence, the court at the trial diet considers it is not 
capable of being disposed of before then.”> 

After section 13 

Hugh Henry 
 

50 After section 13, insert— 

<Objections to admissibility of evidence raised without due notice 

(1) In section 71 (first diet) of the 1995 Act— 

(a) after subsection (2) there is inserted— 
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“(2YA)At a first diet, the court shall also ascertain whether there is any objection to 
the admissibility of any evidence which any party wishes to raise despite not 
having given the notice referred to in subsection (2) above, and— 

(a) if so, decide whether to grant leave under section 79(1) of this Act for 
the objection to be raised; and 

(b) if leave is granted, dispose of the objection unless it considers it 
inappropriate to do so at the first diet. 

(2ZA)Where the court, having granted leave for the objection to be raised, decides 
not to dispose of it at the first diet, the court may— 

(a) appoint a further diet to be held before the trial diet for the purpose of 
disposing of the objection; or 

(b) appoint the objection to be disposed of at the trial diet.”, 

(b) in subsection (3), for the words “or (2)” substitute “, (2) or (2YA)”. 

(2) After section 79 of the 1995 Act (as inserted by section 13 of this Act) insert— 

“79A Objections to admissibility of evidence raised after first diet or 
preliminary hearing 

(1) This section applies where a party seeks to raise an objection to the 
admissibility of any evidence after— 

(a) in proceedings in the High Court, the preliminary hearing; or 

(b) in proceedings on indictment in the sheriff court, the first diet. 

(2) The court shall not, under section 79(1) of this Act, grant leave for the 
objection to be raised if the party seeking to raise it has not given written 
notice of his intention to do so to the other parties. 

(3) However, the court may, where the party seeks to raise the objection after the 
commencement of the trial, dispense with the requirement under subsection (2) 
above for written notice to be given. 

(4) Where the party seeks to raise the objection after the commencement of the 
trial, the court shall not, under section 79(1) of this Act, grant leave for the 
objection to be raised unless it considers that it could not reasonably have been 
raised before that time. 

(5) Where the party seeks to raise the objection before the commencement of the 
trial and the court, under section 79(1), grants leave for it to be raised, the court 
shall— 

(a) if it considers it appropriate to do so, appoint a diet to be held before the 
commencement of the trial for the purpose of disposing of the objection; 
or 

(b) dispose of the objection at the trial diet. 

(6) In appointing a diet under subsection (5)(a) above, the court may postpone the 
trial diet for such period as appears to it to be appropriate and may, if it thinks 
fit, direct that such period (or some part of it) shall not count towards any time 
limit applying in respect of the case. 

(7) The accused shall appear at any diet appointed under subsection (5)(a) above. 
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(8) For the purposes of this section, the trial shall be taken to commence when the 
jury is sworn.”.> 

Hugh Henry 
 

51 After section 13, insert— 

<Alteration of diets 

After section 75 of the 1995 Act insert— 

“Adjournment and alteration of diets 

75A Adjournment and alteration of diets 

(1) This section applies where any diet has been fixed in any proceedings on 
indictment. 

(2) The court may, if it considers it appropriate to do so, adjourn the diet. 

(3) However— 

(a) in the case of a trial diet, the court may adjourn the diet under subsection 
(2) above only if the indictment is not brought to trial at the diet; 

(b) if the court adjourns any diet under that subsection by reason only that, 
following enquiries for the purpose of ascertaining whether the accused 
has engaged a solicitor for the purposes of the conduct of his defence at 
or for the purposes of a preliminary hearing or at a trial, it appears to the 
court that he has not done so, the adjournment shall be for a period of not 
more than 48 hours. 

(4) A trial diet in the High Court may be adjourned under subsection (2) above to a 
diet to be held at a sitting of the Court in another place. 

(5) The court may, on the application of any party to the proceedings made at any 
time before commencement of any diet— 

(a) discharge the diet; and 

(b) fix a new diet for a date earlier or later than that for which the discharged 
diet was fixed. 

(6) Before determining an application under subsection (5) above, the court shall 
give the parties an opportunity to be heard. 

(7) However, where all the parties join in an application under that subsection, the 
court may determine the application without hearing the parties and, 
accordingly, may dispense with any hearing previously appointed for the 
purpose of subsection (6) above. 

(8) Where there is a hearing for the purpose of subsection (6) above, the accused 
shall attend it unless the court permits the hearing to proceed notwithstanding 
the absence of the accused. 

(9) In appointing a new trial diet under subsection (5)(b) above, the court— 

(a) shall have regard to the state of preparation of the prosecutor and the 
accused with respect to their cases and, in particular, to the likelihood of 
the case being ready to proceed to trial on the date to be appointed for 
the trial diet; and 
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(b) may, if it appears to the court that there are any preliminary pleas, 
preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial, appoint a diet to 
be held before the trial diet for the purpose of disposing of or, as the case 
may be, ascertaining them. 

(10) A date for a new diet may be fixed under subsection (5)(b) above 
notwithstanding that the holding of the diet on that date would result in any 
provision of this Act as to the minimum or maximum period within which the 
diet is to be held or to commence not being complied with. 

(11) In subsections (5) to (9) above, “the court” means— 

(a) in the case of proceedings in the High Court, a single judge of that Court; 
and 

(b) in the case of proceedings in the sheriff court, that court. 

(12) For the purposes of subsection (5) above— 

(a) a diet other than a trial diet shall be taken to commence when it is called; 
and 

(b) a trial diet shall be taken to commence when the jury is sworn.”.> 

Hugh Henry 
 

121 After section 13, insert— 

<Uncontroversial evidence 

 In section 258 (uncontroversial evidence) of the 1995 Act, after subsection (4) insert— 

“(4A) Where a notice is served under subsection (3) above in any solemn 
proceedings, the court may, on the application of any party to the proceedings 
made not less than 48 hours before the relevant diet, direct that any challenge 
in the notice to any fact is to be disregarded for the purposes of subsection (4) 
above if the court considers the challenge to be unjustified. 

(4B) In subsection (4A) above, “the relevant diet” means— 

(a) in proceedings in the High Court, the preliminary hearing; and 

(b) in proceedings in the sheriff court, the first diet. 

(4C) In proceedings in the High Court, the Court may, on cause shown, allow an 
application under subsection (4A) above to be made after the time limit 
specified in that subsection.”.> 

Michael Matheson 
 

72 After section 13, insert— 

<Disclosure of information 

After section 255A of the 1995 Act insert— 

“Disclosure of information 

255B  Disclosure of information 

(1) This section relates to solemn proceedings. 
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(2) The prosecutor shall provide to an accused or, if the accused is legally 
represented to the accused’s legal representative— 

(a) a written explanation of any material developments in relation to the 
investigation of the case; and  

(b) access to all relevant evidence. 

(3) Information referred to in subsection (2)(a) above shall be provided as soon as 
reasonably practicable after such material developments occur. 

(4)  Access referred to in subsection (2)(b) above shall be provided as soon as 
reasonably practicable after it becomes available. 

(5)  In this section— 

 “the accused’s legal representative” means— 

(a) the solicitor; or 

(b) where the solicitor has instructed counsel for the purposes of the 
conduct of the accused’s case, either the solicitor or that counsel, 
or both; and 

 “counsel” includes a solicitor who has a right of audience in the High 
Court of Justiciary under section 25A (rights of audience in various 
courts including the High Court of Justiciary) of the Solicitors (Scotland) 
Act 1980 (c.46).”.> 

Section 14 

Pauline McNeill 
 

201 In section 14, page 23, line 33, leave out from <refused> to end of line 5 on page 24 and insert 
<decided to admit a person to bail subject to a movement restriction condition (as well as any 
other conditions required to be imposed under section 24(4) of this Act) the court may, at its own 
hand, impose, as a further condition of bail, a remote monitoring requirement.> 

Hugh Henry 
 

122 In section 14, page 23, line 34, leave out from <(referred> to <applicant”)> 

Hugh Henry 
 

123 In section 14, page 23, line 35, leave out <requirement such as is mentioned in paragraph (b)(ii) 
below> and insert <remote monitoring requirement> 

Hugh Henry 
 

124 In section 14, page 23, line 36, leave out <applicant> and insert <person> 

Hugh Henry 
 

125 In section 14, page 23, line 37, leave out from <condition> to <movements> in line 38 and insert 
<movement restriction condition> 
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Hugh Henry 
 

126 In section 14, page 24, line 1, leave out from beginning to <applicant> and insert <admit the 
person> 

Hugh Henry 
 

127 In section 14, page 24, leave out lines 4 and 5 and insert— 

<(ii) impose, as a further condition of bail, a remote monitoring 
requirement.> 

Hugh Henry 
 

128 In section 14, page 24, line 5, at end insert— 

<(1A) Where a court— 

(a) grants bail to any person charged with or convicted of murder or rape; 
and 

(b) in doing so, imposes a movement restriction condition, 5 

10 

15 

20 

 the court may, at its own hand, impose, as a further condition of bail, a remote 
monitoring requirement. 

(1B) Where a court, in granting bail to a person convicted of murder or rape— 

(a) imposes a movement restriction condition; but 

(b) does not impose a remote monitoring requirement, 

 the court shall state reasons for not imposing such a requirement. 

(1C) In deciding whether to grant bail to a person referred to in paragraph (a) of 
subsection (1A) above, the court shall disregard the availability of the power 
conferred by that subsection. 

(1D) Where— 

(a) a remote monitoring requirement has been imposed under subsection 
(1A) above on a person charged with murder or rape; and 

(b) subsequently, the charge against the person is reduced, 

 the court shall, on the application of the person, revoke the remote monitoring 
requirement unless it considers that there are exceptional circumstances 
justifying the continued imposition of the requirement. 

(1E) An application under subsection (1D) above shall be intimated immediately 
and in writing to the Crown Agent and the court shall, before determining it, 
give the prosecutor an opportunity to be heard.> 

Pauline McNeill 
 

128A As an amendment to amendment 128, leave out lines 2 to 7 
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Pauline McNeill 
 

128B As an amendment to amendment 128, line 12, leave out from <referred> to end of line 14 and 
insert <charged with or convicted of murder or rape, the court shall disregard the availability of 
the power conferred by subsection (1) above.> 

Pauline McNeill 
 

128C As an amendment to amendment 128, line 17, leave out <(1A)> and insert <(1)> 

Hugh Henry 
 

129 In section 14, page 24, line 6, leave out <make an order under subsection (1)> and insert <impose 
a remote monitoring requirement under subsection (1) or (1A)> 

Pauline McNeill 
 

129A As an amendment to amendment 129, line 2, leave out <or (1A)> 

Hugh Henry 
 

130 In section 14, page 24, line 7, leave out <applicant> and insert <accused> 

Hugh Henry 
 

131 In section 14, page 24, line 8, leave out <making an order under subsection (1)> and insert 
<imposing a remote monitoring requirement under subsection (1) or (1A)> 

Pauline McNeill 
 

131A As an amendment to amendment 131, line 2, leave out <or (1A)> 

Hugh Henry 
 

132 In section 14, page 24, line 9, leave out <applicant> and insert <accused> 

Hugh Henry 
 

133 In section 14, page 24, line 10, leave out <of the order and, in particular> 

Hugh Henry 
 

134 In section 14, page 24, line 11, leave out from <to> to <above> in line 12  

Hugh Henry 
 

135 In section 14, page 24, line 13, leave out from <245C(2)> to <below> in line 14 and insert 
<24D(3) of this Act> 

Hugh Henry 
 

136 In section 14, page 24, line 15, leave out <applicant> and insert <accused> 
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Hugh Henry 
 

137 In section 14, page 24, line 17, after first <the> insert <movement restriction> 

Hugh Henry 
 

138 In section 14, page 24, line 17, leave out <requirement under subsection (1)(b)(ii) above> and 
insert <remote monitoring requirement> 

Hugh Henry 
 

139 In section 14, page 24, line 20, leave out <make an order under subsection (1)> and insert 
<impose a remote monitoring requirement under subsection (1) or (1A)> 

Pauline McNeill 
 

139A As an amendment to amendment 139, line 2, leave out <or (1A)> 

Hugh Henry 
 

140 In section 14, page 24, line 21, leave out <applicant> and insert <accused> 

Hugh Henry 
 

141 In section 14, page 24, line 24, leave out from beginning to <above> and insert <Subsection (5A) 
below applies where the court is proposing— 

(a) to impose under subsection (1) or (1A) above a remote monitoring 
requirement> 

Pauline McNeill 
 

141A As an amendment to amendment 141, line 3, leave out <or (1A)> 

Hugh Henry 
 

142 In section 14, page 24, line 25, leave out from <condition> to <movements> and insert 
<movement restriction condition in relation to which the requirement is proposed to be imposed> 

Hugh Henry 
 

143 In section 14, page 24, line 26, leave out <applicant> and insert <accused> 

Hugh Henry 
 

144 In section 14, page 24, line 26, after <places,> insert <or 

(b) to vary the movement restriction condition in relation to which the 
requirement is imposed so as to specify a different place or different 
places. 

(5A) Before imposing the requirement or, as the case may be, varying the 
condition,> 
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Hugh Henry 
 

145 In section 14, page 24, line 26, after <shall> insert— 

<( )> 

Hugh Henry 
 

146 In section 14, page 24, line 27, leave out from first <information> to first <to> in line 28 and 
insert <a report by an officer of a local authority about— 

(  ) the place or places proposed to be specified; and 

(  )> 

Hugh Henry 
 

147 In section 14, page 24, line 29, leave out <applicant> and insert <accused> 

Hugh Henry 
 

148 In section 14, page 24, line 29, at end insert <; and 

( ) if it considers it necessary, hear the officer who prepared the report.> 

Hugh Henry 
 

149 In section 14, page 24, line 30, leave out <(5)> and insert <(5A)> 

Hugh Henry 
 

150 In section 14, page 24, line 32, leave out from <makes> to end of line 35 and insert— 

<(a) imposes a remote monitoring requirement under subsection (1) or (1A) 
above; 

(b) revokes such a requirement; or 

(c) varies or revokes a movement restriction condition in respect of which 
such a requirement has been imposed,> 

5 

Pauline McNeill 
 

150A As an amendment to amendment 150, line 2, leave out <or (1A)> 

Hugh Henry 
 

151 In section 14, page 24, line 36, after <order> insert <containing the requirement, revocation or, as 
the case may be, variation> 

Hugh Henry 
 

152 In section 14, page 24, line 38, leave out from <requirement> to <(1)(b)(ii)> in line 39 and insert 
<remote monitoring requirement imposed under subsection (1) or (1A)> 

Pauline McNeill 
 

152A As an amendment to amendment 152, line 2, leave out <or (1A)> 
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Hugh Henry 
 

153 In section 14, page 24, line 40, leave out <in an order under this section> and insert <on bail> 

Hugh Henry 
 

154 In section 14, page 25, line 2, leave out from <condition> to <movements> in line 3 and insert 
<movement restriction condition in respect of which a remote monitoring requirement has been 
imposed> 

Hugh Henry 
 

155 In section 14, page 25, leave out lines 5 to 26 

Hugh Henry 
 

156 In section 14, page 25, line 26, at end insert— 

<(  ) Nothing in subsection (1) above affects any right which a person has to appeal 
against a decision refusing to admit the person to bail. 

(  ) However, where in a case in which an application has been made under 
subsection (1) above following a decision of a court to refuse to admit the 
applicant to bail— 

(a) an appeal is taken against the decision; and 

(b) the applicant is refused bail under subsection (1) above, 

 any appeal against the refusal of bail under that subsection shall be conjoined 
with the appeal referred to in paragraph (a) above.> 

Hugh Henry 
 

157 In section 14, page 25, leave out lines 27 to 29 and insert— 

<(  ) In this section and sections 24B to 24E of this Act— 

(a) “a movement restriction condition” means, in relation to a person 
admitted to bail, a condition of bail imposed under section 24(4)(b) of 
this Act restricting the person’s movements, including such a condition 
requiring the person to be, or not to be, in any place or description of 
place for, or during, any period or periods or at any time;  

5 

10 

(b) “a remote monitoring requirement” means, in relation to a movement 
restriction condition, a requirement that compliance with the condition 
be remotely monitored; and 

(c) references to the “accused” are references to any person in relation to 
whom a remote monitoring requirement is imposed or to be imposed 
under subsection (1) or (1A) above.> 

 

Pauline McNeill 
 

157A As an amendment to amendment 157, line 13, leave out <or (1A)> 
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Hugh Henry 
 

158 In section 14, page 25, line 33, at end insert— 

<24B Regulations as to power to impose remote monitoring requirements under 
section 24A 

(1) The Scottish Ministers may by regulations prescribe— 

(a) which courts, or description or descriptions of courts, may impose 
remote monitoring requirements under 24A(1) or (1A) of this Act; 

5 

10 

15 

20 

25 

30 

35 

40 

(b) what method or methods of monitoring compliance with a movement 
restriction condition may be specified in any such requirement by any 
such court; and 

(c) the description or descriptions of persons in respect of whom such 
requirements may be imposed. 

(2) Regulations under subsection (1) above may make different provision in 
relation to the matters mentioned in paragraphs (b) and (c) of that subsection in 
relation to different courts or descriptions of courts. 

(3) Without prejudice to the generality of subsection (1) above, in relation to 
district courts, regulations under that subsection may make provision as 
respects such courts by reference to whether the court is constituted by a 
stipendiary magistrate or by one or more justices. 

(4) Regulations under subsection (1) above may make such transitional and 
consequential provisions, including provision in relation to the continuing 
effect of any remote monitoring requirements imposed under section 24A(1) or 
(1A) in force when new regulations are made, as the Scottish Ministers 
consider appropriate. 

(5) Regulations under subsection (1) above shall be made by statutory instrument 
and a statutory instrument containing any such regulations shall be subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

 
24C Monitoring of compliance in pursuance of requirements imposed under 

section 24A 

(1) Where the Scottish Ministers, in regulations under section 24B(1) of this Act, 
empower a court or a description of court to impose remote monitoring 
requirements under section 24A(1) or (1A) of this Act they shall notify the 
court or, as the case may be, each court of that description of the person or 
description of person who may be designated by that court for the purpose of 
monitoring the compliance with any movement restriction condition of the 
person in respect of whom the requirement is imposed. 

(2) A court which imposes a remote monitoring requirement under section 24A(1) 
or (1A) of this Act shall include provisions in the requirement for making a 
person notified by the Scottish Ministers under subsection (1) above or a 
description of persons so notified responsible for monitoring the compliance of 
the person in respect of whom it is imposed with the movement restriction 
condition in respect of which it is imposed. 
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(3) Where the Scottish Ministers change the person or description of persons 
notified by them under subsection (1) above, any court which has imposed a 
remote monitoring requirement under 24A(1) or (1A) of this Act shall, if 
necessary, vary the requirement accordingly and shall notify the variation to 
the person in respect of whom the order was made. 

45 

50 

55 

60 

65 

70 

75 

80 

85 

 
24D Remote monitoring 

(1) The Scottish Ministers may make such arrangements, including contractual 
arrangements, as they consider appropriate with such persons, whether legal or 
natural, as they think fit for the remote monitoring, in pursuance of remote 
monitoring requirements imposed under section 24A(1) or (1A), of the 
compliance of persons in respect of whom such requirements are imposed with 
the movement restriction conditions in respect of which they are imposed. 

(2) Different arrangements may be made under subsection (1) above in relation to 
different areas or different forms of remote monitoring. 

(3) A court imposing a remote monitoring requirement under section 24A(1) or 
(1A) of this Act shall include in the requirement, as a further condition of bail, 
a requirement that the person in respect of whom it is imposed— 

(a) shall, either continuously or for such periods as may be specified, wear 
or carry a device for the purpose of enabling the remote monitoring of 
his compliance with the movement restriction condition in respect of 
which it is imposed to be carried out; and 

(b) shall not tamper with or intentionally damage the device or knowingly 
allow it to be tampered with or intentionally damaged. 

(4) The Scottish Ministers shall by regulations specify devices which may be used 
for the purpose of remotely monitoring the compliance of persons in respect of 
whom remote monitoring requirements have been imposed under section 
24A(1) or (1A) of this Act with the movement restriction conditions in respect 
of which they are imposed. 

(5) Regulations under subsection (4) above shall be made by statutory instrument 
and a statutory instrument containing such regulations shall be subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

 
24E Documentary evidence in proceedings for breach of bail conditions being 

remotely monitored 

(1) This section applies in proceedings against a person (referred to in this section 
as “the accused”) for an offence under subsection (1)(b) of section 27 of this 
Act (failure to comply with a condition imposed on bail) where the condition 
referred to in that subsection is— 

(a) a movement restriction condition in respect of which a remote 
monitoring requirement has been imposed under section 24A(1) or (1A); 
or 

(b) a requirement imposed under section 24D(3)(b) of this Act. 

(2) Evidence of— 

(a) in the case referred to in subsection (1)(a) above, the presence or absence 
of the accused at a particular place at a particular time; or 
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(b) in the case referred to in subsection (1)(b) above, any tampering with or 
damage to a device worn or carried by the accused for the purpose of 
remotely monitoring his whereabouts, 

 may, subject to subsections (5) and (6) below, be given by the production of 
the document or documents referred to in subsection (3) below. 90 

95 

100 

105 

110 

(3) That document or those documents is or are a document or documents bearing 
to be— 

(a) a statement automatically produced by a device specified in regulations 
made under section 24D(4) of this Act, by which the accused’s 
whereabouts were remotely monitored; and 

(b) a certificate signed by a person nominated for the purpose of this 
paragraph by the Scottish Ministers that the statement relates to— 

(i) in the case referred to in subsection (1)(a) above, the whereabouts 
of the accused at the dates and times shown in the statement; or 

(ii) in the case referred to in subsection (1)(b) above, any tampering 
with or damage to the device. 

(4) The statement and certificate mentioned in subsection (3) above shall, when 
produced in the proceedings, be sufficient evidence of the facts set out in them. 

(5) Neither the statement nor the certificate mentioned in subsection (3) above 
shall be admissible in evidence unless a copy of both has been served on the 
accused prior to the trial. 

(6) Without prejudice to subsection (5) above, where it appears to the court that 
the accused has had insufficient notice of the statement or certificate, it may 
adjourn the trial or make an order which it thinks appropriate in the 
circumstances.”.>   

Pauline McNeill 
 

158A As an amendment to amendment 158, line 6, leave out <or (1A)> 

Pauline McNeill 
 

158B As an amendment to amendment 158, line 21, leave out <or (1A)> 

Pauline McNeill 
 

158C As an amendment to amendment 158, line 31, leave out <or (1A)> 

Pauline McNeill 
 

158D As an amendment to amendment 158, line 37, leave out <or (1A)> 

Pauline McNeill 
 

158E As an amendment to amendment 158, line 44, leave out <or (1A)> 

Pauline McNeill 
 

158F As an amendment to amendment 158, line 51, leave out <or (1A)> 
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Pauline McNeill 
 

158G As an amendment to amendment 158, line 56, leave out <or (1A)> 

Pauline McNeill 
 

158H As an amendment to amendment 158, line 68, leave out <or (1A)> 

Pauline McNeill 
 

158I As an amendment to amendment 158, line 80, leave out <or (1A)> 

Margaret Mitchell 
 

73 Leave out section 14 

Section 15 

Hugh Henry 
 

159 In section 15, page 25, line 42, at end insert— 

<“(  ) Before determining an application under subsection (2) above, the court shall 
give the prosecutor an opportunity to be heard.> 

Hugh Henry 
 

160 In section 15, page 26, line 5, at end insert <; or 

(  ) the sentence to be imposed on, or other method of dealing with, him.> 

Hugh Henry 
 

161 In section 15, page 26, line 10, leave out from <and> to end of line 12 

Hugh Henry 
 

162 In section 15, page 26, line 20, at end insert <; or 

(  ) the sentence to be imposed on, or other method of dealing with, 
him.> 

Section 16 

Hugh Henry 
 

52 In section 16, page 26, line 31, after <by> insert <the prosecutor or> 

After section 19 

Hugh Henry 
 

78 After section 19, insert— 
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<Protection of Children (Scotland) Act 2003: references following conviction 

(1) In section 10 (referral of person convicted of offence against a child for inclusion on list 
of persons considered unsuitable to work with children) of the Protection of Children 
(Scotland) Act 2003 (asp 5)— 

(a) for “proposed reference”, where it appears in subsections (5) and (6), substitute 
“reference proposed under subsection (1) above”, 

(b) for paragraphs (a) and (b) of subsection (6) substitute— 

“(a) the period during which an appeal against the proposed reference may be 
brought has expired without an appeal being brought; or 

(b) where an appeal is brought within that period, it is dismissed or 
abandoned.”. 

(2) In subsection (1) of section 110 (note of appeal) of the 1995 Act, after “Act”, where 
second occurring, insert “or, in the case of an appeal under section 106(1)(db) or (dc) of 
this Act, the date on which the proposal to make a reference is made”. 

(3) After subsection (2) of section 111 (extension of period during which an appeal may be 
brought in solemn proceedings) insert— 

“(3) Subsection (2) above does not allow the High Court to extend any such period  
which relates to an appeal under section 106(1)(db), (dc) or (f)(ii) or (iii) of 
this Act.”. 

(4) After subsection (3) of section 181 (extension of period during which an appeal may be 
brought in summary proceedings) insert— 

“(4) Subsection (1) above does not allow the High Court to make a direction in 
relation to an appeal under section 175(2)(cb) or (d)(ii) or (iii) of this Act.”. 

(5) In subsection (2)(a) of section 186 (appeals against sentence) of the 1995 Act— 

(a) the word “or”, which immediately precedes sub-paragraph (ii) is repealed, 

(b) after that sub-paragraph insert “; or 

(iii) in the case of an appeal under section 175(2)(cb), the date on 
which it is proposed that a reference be made”.> 

Hugh Henry 
 

163 After section 19, insert— 

<Admissibility of prior statements of witnesses 

In section 260 (admissibility of prior statements of witnesses) of the 1995 Act, after 
subsection (4) insert— 

“(5) A prior statement made by a witness shall not, in any proceedings on 
indictment, be inadmissible by reason only that it is not included in any list of 
productions lodged by the parties.”.>  
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Section 20 

Hugh Henry 
 

164 In section 20, page 27, line 37, leave out from <minor> to end of line and insert <further 
modifications of the 1995 Act, including modifications of a minor and consequential nature.> 

Schedule  

Hugh Henry 
 

165 In the schedule, page 29, line 35, at end insert— 

<( ) after subsection (6) insert— 

“(6A) Subsection (6) above does not apply in relation to an accused admitted to bail 
under section 65(8C) of this Act.”.>  

Hugh Henry 
 

166 In the schedule, page 29, line 39, at end insert— 

<After section 25 insert— 

“25A Failure to accept conditions of bail under section 65(8C): continued 
detention of accused 

 An accused who— 5 

10 

(a) is, by virtue of subsection (4) of section 65 of this Act, entitled to be 
admitted to bail, but 

(b) fails to accept any of the conditions imposed by the court on bail under 
subsection (8C) of that section, 

 shall continue to be detained under the committal warrant for so long as he 
fails to accept any of those conditions.”.> 

Pauline McNeill 
 

166A As an amendment to amendment 166, line 10, after <shall> insert <, subject to section 65(1) and 
(1A),> 

Hugh Henry 
 

167 In the schedule, page 29, line 41, at end insert— 

<( ) in subsection (4A)(a), for the words from “under” in the first place where it occurs 
to “71(2)” substitute “in accordance with section 71(2) or 72(6)(b)(i)”.> 

Hugh Henry 
 

168 In the schedule, page 29, line 41, at end insert— 

<In section 28 (breach of bail conditions: arrest of offender etc.), after subsection (4) 
insert— 
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“(4A) Subsection (2) above shall have effect in relation to an accused released on bail 
by virtue of section 65(8C) of this Act as if the reference to the court to which 
his application for bail was first made were a reference to the court or judge 
which admitted him to bail under that section; and the references to “court” in 
subsection (4) above shall include any such court or judge.”. 

In section 31 (bail review on prosecutor’s application), after subsection (3) insert— 

“(3A) In relation to an accused admitted to bail under section 65(8C) of this Act— 

(a) an application may be made under subsection (1) above only in relation 
to the conditions imposed on bail; and 

(b) paragraph (a) of subsection (3) above shall not apply in relation to any 
such application.”. 

In section 32 (bail appeal), after subsection (2) insert— 

“(2A) The public prosecutor may, in relation to an accused admitted to bail under 
section 65(8C) of this Act, appeal under subsection (2) above only in relation 
to the conditions imposed on bail.”.> 

Hugh Henry 
 

169 In the schedule, page 30, line 9, at end insert— 

  <In section 54 (insanity in bar of trial), in subsection (1)(b), after “diet” in the first place 
where it occurs insert “or, in proceedings on indictment where the finding is made at or 
before the first diet (in the case of proceedings in the sheriff court) or the preliminary 
hearing (in the case of proceedings in the High Court), that diet or, as the case may be, 
hearing”. 

  In section 56 (examination of facts: supplementary provisions)— 

(a) in subsection (1)— 

(i) after “diet” in the first place where it occurs insert “or, in proceedings on 
indictment, at the first diet (in the case of proceedings in the sheriff court) 
or the preliminary hearing (in the case of proceedings in the High Court)”, 

(ii) after “diet” in the second place where it occurs insert “, first diet or, as the 
case may be, preliminary hearing”. 

(b) subsection (2) is repealed.>   

Hugh Henry 
 

170 In the schedule, page 30, line 28, leave out <a> and insert <the> 

Hugh Henry 
 

53 In the schedule, page 30, line 39, at end insert— 

<(  ) after subsection (4) insert— 

“(4A) The prosecutor shall have a duty to cite a witness included in the list only if— 

(a) it has been ascertained under— 

(i) in the case of proceedings in the High Court, section 72(6)(c); or 

(ii) in the case of proceedings in the sheriff court, section 71(1C)(a), 
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 of this Act that the witness is required by the prosecutor or the accused to 
attend the trial; or 

(b) where, in the case of proceedings in the High Court, the preliminary 
hearing has been dispensed with under subsection (8) of section 72B of 
this Act, the witness was identified in the application under that 
subsection as being required by the prosecutor or the accused to attend 
the trial.”,> 

Pauline McNeill 
 

191 In the schedule, page 30, line 40, leave out from beginning to the end of line 6 on page 31 

Hugh Henry 
 

171 In the schedule, page 31, line 4, leave out from <not> to <diet> and insert <before the jury is 
sworn to try the case> 

Hugh Henry 
 

172 In the schedule, page 31, line 8, leave out <68(3) (productions)> and insert <68 (productions)— 

(a) in subsection (3)> 

Hugh Henry 
 

173 In the schedule, page 31, line 14, at end insert— 

<(b) in subsection (4)— 

(i) in paragraph (a), for the words from “the accused” to “diet” substitute “the 
case is to be tried in the High Court”, 

(ii) in paragraph (b), for the words from “he” to “diet” substitute “the case is to 
be tried in the sheriff court”.> 

Hugh Henry 
 

174 In the schedule, page 31, line 22, leave out <71(2) (first diet),> and insert <71 (first diet)— 

(a) in subsection (2),> 

Hugh Henry 
 

175 In the schedule, page 31, line 24, at end insert— 

<(b) subsections (8) and (8A) are repealed.> 

Hugh Henry 
 

54 In the schedule, page 31, line 24, at end insert— 

<Section 71A is repealed.> 

Hugh Henry 
 

176 In the schedule, page 31, line 27, at end insert— 
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  <In section 76 (procedure where accused desires to plead guilty), in subsection (3), after 
“diet” in the third place where it occurs insert “or, where the accused has been indicted 
to the High Court, the preliminary hearing”.> 

Hugh Henry 
 

177 In the schedule, page 31, line 29, leave out <(1)(a),> and insert <(1), in paragraph (a),> 

Hugh Henry 
 

178 In the schedule, page 31, line 40, leave out <(4)(b)(ii)> and insert (4)(a)(ii)> 

Hugh Henry 
 

179 In the schedule, page 31, line 41, leave out <diet> and insert <hearing> 

Hugh Henry 
 

55 In the schedule, page 32, line 6, leave out paragraph 17 and insert— 

<17 Section 80 (alteration and postponement of trial diet) is repealed.> 

Hugh Henry 
 

56 In the schedule, page 32, line 16, leave out paragraph 18 

Hugh Henry 
 

180 In the schedule, page 32, line 28, at end insert— 

<( ) the words from “(that” to “Act)” are repealed,> 

Hugh Henry 
 

181 In the schedule, page 32, line 30, at end insert— 

<( ) in sub-paragraph (ii), the words from “(that” to “Act)” are repealed,> 

Hugh Henry 
 

182 In the schedule, page 33, line 26, after <judge)> insert— 

<( )> 

Hugh Henry 
 

183 In the schedule, page 33, line 28, at end insert— 

<( ) in subsection (1)(b)(i), for the words “that sitting” substitute “the same day”.> 

Hugh Henry 
 

184 In the schedule, page 34, line 8, at end insert— 

  <In section 245A (restriction of liberty orders), in subsection (6)— 

(a) after “shall” insert “— 
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(a)”, 

(b) for the words from “information” in the first place where it first occurs to “to” in 
the second place where it second occurs substitute “a report by an officer of a 
local authority about— 

(i) the place or places proposed to be specified; and 

(ii)”, and 

(c) at the end insert “; and 

(b) if it considers it necessary, hear the officer who prepared the report.” 

  In section 245C (remote monitoring), in subsection (2)— 

(a) after “offender” insert “— 

(a)”, and 

(b) at the end insert “, and 

(b) shall not tamper with or intentionally damage the device or knowingly 
allow it to be tampered with or intentionally damaged.”. 

In section 245E (variation of restriction of liberty order)— 

(a) after subsection (4) insert— 

“(4A) Before varying a restriction of liberty order so as to require the offender to 
remain in a specified place or places or so as to specify a different place or 
different places in which the offender is to remain, the court shall— 

(a) obtain and consider a report by an officer of a local authority about— 

(i) the place or places proposed to be specified, and 

(ii) the attitude of persons likely to be affected by any enforced 
presence there of the offender; and 

(b) if it considers it necessary, hear the officer who prepared the report.”, 
and 

(b) in subsection (6)(a)— 

(i) after “places” in the first place where it occurs insert “— 

(i)”, 

(ii) for the words from “information” in the first place where it occurs to “to” 
in the second place where it occurs substitute “a report by an officer of a 
local authority about the place or places proposed to be specified and”  

(ii) after “offender;” insert “and 

(ii) if it considers it necessary, hear the officer who prepared the 
report;”.> 

Hugh Henry 
 

185 In the schedule, page 37, line 4, at end insert <and, where in any case a further preliminary 
hearing is held or to be held under this Act, includes the diet consisting of that further preliminary 
hearing> 
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Long Title 

Mr Stewart Maxwell 
 

106 In the long title, page 1, line 2, after second <of> insert <managed meetings and> 

Hugh Henry 
 

57 In the long title, page 1, line 2, leave out from <and> to <dismissal> in line 4 

Hugh Henry 
 

58 In the long title, page 1, line 4, leave out <alteration and> 

Hugh Henry 
 

74 In the long title, page 1, line 5, leave out from first <to> to <proceed;> in line 6 

Hugh Henry 
 

59 In the long title, page 1, line 9, leave out from <remove> to second <for> and insert <make 
further provision as to> 

Hugh Henry 
 

60 In the long title, page 1, line 10, after <jurors,> insert <to require any solicitor engaged by the 
accused to notify the court and the prosecutor of his engagement, withdrawal and dismissal,> 

Hugh Henry 
 

75 In the long title, page 1, line 10, after <jurors,> insert <to make new provision as to the procedure 
where the trial diet does not proceed,>  

Marlyn Glen 
 

190 In the long title, page 1, line 11, leave out <reluctant> and insert <obstructive> 

Hugh Henry 
 

186 In the long title, page 1, line 11, leave out second <and> and insert <, to enable notices and other 
documents to be served on the accused through his solicitor,> 

Hugh Henry 
 

61 In the long title, page 1, line 12, after <issues> insert <and to make new provision as to the 
adjournment and alteration of diets;> 

Michael Matheson 
 

76 In the long title, page 1, line 12, after <issues;> insert <to make provision for the disclosure of 
information by the prosecutor;> 
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Margaret Mitchell 
 

77 In the long title, page 1, line 12, leave out from second <to> to <monitored;> in line 14 

Hugh Henry 
 

79 In the long title, page 1, line 20, after <prosecutor;> insert <to clarify when criminal proceedings 
are finally determined for the purposes of section 10 of the Protection of Children (Scotland) Act 
2003 (asp 5);> 
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Criminal Procedure (Amendment) (Scotland) Bill 
 

Groupings of Amendments for Stage 2 (Day 2) 
 

Continuation of trial diet 
23, 39, 40, 40A, 192, 41 
 
Notification of engagement etc. of solicitor – extension to sheriff court 
24, 31, 32, 33, 34, 36, 54, 57, 60 
 
Notification of engagement etc. of solicitor – extension to other legal representatives 
63, 64, 65, 66, 67, 68, 69, 70, 71 
 
Procedure where trial diet does not proceed 
38, 43, 56, 74, 75 
 
Time limit for commencing preliminary hearing 
92 
 
Service of indictment 
42, 59 
 
Trial in absence of the accused 
193, 1, 194, 195, 196, 2, 3 
 
Trial in absence of the accused – bodies corporate and legal aid 
44 
 
Reluctant witnesses 
197, 198, 187, 199, 190 
 
Remote monitoring 
188, 200, 107, 108, 109, 110, 111, 111A, 111B, 112, 112A, 113, 114, 115, 115A, 115B, 189, 
116, 117, 118, 118A, 201, 122, 123, 124, 125, 126, 127, 128, 128A, 128B, 128C, 129, 129A, 
130, 131, 131A, 132, 133, 134, 135, 136, 137, 138, 139, 139A, 140, 141, 141A, 142, 143, 
144, 145, 146, 147, 148, 149, 150, 150A, 151, 152, 152A, 153, 154, 155, 156, 157, 157A, 
158, 158A, 158B, 158C, 158D, 158E, 158F, 158G, 158H, 158I, 73, 77 
 
Within this group, debate will be structured as follows: 
 
 Ability to impose remote monitoring requirement on witnesses 
 188, 189 
 
 Point at which court can consider imposition of remote monitoring requirement 
 200, 111A, 111B, 112A, 115A, 115B, 118A, 201, 128A, 128B, 128C, 129A, 131A, 

139A, 141A, 150A, 152A, 157A, 158A, 158B, 158C, 158D, 158E, 158F, 158G, 
158H, 158I 
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 Simplification of provisions: use of terms “movement restriction condition”, “remote 

monitoring requirement” and “accused” 
 107, 108, 109, 111, 112, 113, 116, 117, 122, 123, 124, 125, 126, 127, 129, 130, 131, 

132, 133, 134, 136, 137, 138, 139, 140, 142, 143, 147, 150, 151, 152, 153, 154, 157 
 
 Simplification of provisions: certain matters set out in section 24A rather than 

incorporated by reference to section 245A, 245B and 245C  
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Bill Butler Marlyn Glen 
Michael Matheson Mr  Stewart Maxwell (Deputy Convener) 
Pauline McNeill (Convener) Margaret Mitchell 
Mike Pringle (substitute)  
 
Also present: Hugh Henry (Deputy Minister for Justice). 

Apologies were received from Margaret Smith. 
 
Criminal Procedure (Amendment) (Scotland) Bill – Stage 2: The Committee 
considered the Bill at Stage 2 (Day 2). 

Amendments 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 
41, 42, 43, 44, 197, 198, 199, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 
117 and 118  were agreed to (without division). 

The following amendments were agreed to (by division)— 

 193 (For 4, Against 3, Abstentions 0) 
194 (For 4, Against 3, Abstentions 0) 
195 (For 4, Against 3, Abstentions 0) 
196 (For 4, Against 3, Abstentions 0) 

 
The following amendments were disagreed to (by division)— 
 

63 (For 1, Against 5, Abstentions 1) 
64 (For 1, Against 5, Abstentions 1) 
65 (For 1, Against 6, Abstentions 0) 
66 (For 1, Against 5, Abstentions 1) 
67 (For 1, Against 5, Abstentions 1) 
68 (For 1, Against 5, Abstentions 1) 
70 (For 1, Against 5, Abstentions 1) 
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1 (For 3, Against 4, Abstentions 0) 
2 (For 3, Against 4, Abstentions 0) 
3 (For 3, Against 4, Abstentions 0) 
188 (For 3, Against 4, Abstentions 0) 
189 (For 3, Against 4, Abstentions 0) 
 

The remaining amendments were not moved or were pre-empted. 
 
Sections 4 and 9 were agreed to without amendment. 
 
Sections 3, 5, 8, 10, 11 and 12 were agreed to as amended. 
 
The Committee ended consideration of the Bill for the day section 12 having been 
agreed to. 
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Scottish Parliament 

Justice 1 Committee 

Wednesday 17 March 2004 

(Morning) 

[THE CONVENER opened the meeting at 10:13] 

Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 2 

The Convener (Pauline McNeill): Good 
morning and apologies for the late start. I ask 
members to do the usual and remember to switch 
off their mobile phones. I have received apologies 
from Margaret Smith, who cannot be here as she 
is ill. Mike Pringle, who will substitute for her, will 
join us shortly. 

I welcome the Deputy Minister for Justice, Hugh 
Henry, and his team. Members should check that 
they have the right documents—I know that you 
do not have enough space for everything that you 
need, but I am sure that you will manage. You 
should have the second marshalled list of 
amendments, rather than the first list—that is 
important. Members will have noticed that the 
business bulletin of Friday 12 March indicated that 
the committee might finish its stage 2 
consideration of the Criminal Procedure 
(Amendment) (Scotland) Bill today. We had to 
specify that we would not consider amendments 
beyond a certain point in the bill, so, as we were 
unclear about how far we would get today, we 
decided to indicate that we would attempt, if there 
was time, to reach the end of the bill. However, we 
made that decision prior to the rush to lodge 
amendments before Monday’s deadline, so we 
might not get that far. 

I propose to run the meeting until about 12.30, if 
that is acceptable to the committee, although 
obviously I must stop at an appropriate point. I will 
suspend the meeting briefly only if a member asks 
for a comfort break. 

Section 3—Appeals 

The Convener: Amendment 23, in the name of 
the minister, is grouped with amendments 39, 40, 
40A, 192 and 41. 

10:15 
The Deputy Minister for Justice (Hugh 

Henry): At stage 1, the Faculty of Advocates 
expressed the view that the emphasis of proposed 
new section 83A of the Criminal Procedure 

(Scotland) Act 1995 should be reversed, to avoid a 
situation in which the court, in fixing trials, might 
appoint as the first option a trial diet that, although 
it was given a fixed date, could be continued from 
day to day. That could have inadvertently created 
a situation as uncertain as the one that currently 
plagues the High Court. It was always our policy 
intention that the court’s first option should be for 
trials to have a fixed date that could not be 
continued. Amendments 39 and 40 will ensure that 
the new section more clearly reflects that intention. 
Amendment 39 will insert at the beginning of 
proposed new section 83A of the 1995 act a new 
subsection that will supersede section 83A(3) and 
set out as the primary position: 

“Where … the trial diet does not commence on the day 
appointed for the holding of the diet, the indictment shall 
fall.” 

Amendment 41 will delete section 83A(3), which 
provides that the indictment would fall only if the 
court had specifically fixed the date on which the 
diet must be called. Amendment 40 will amend 
section 83A(1), to provide that only 
“where, in appointing a day for the holding of the trial diet, 
the Court has indicated that the diet is to be a floating diet”, 

will it be possible for the trial to be continued from 
sitting day to sitting day without having been 
called. 

Amendment 23 is a consequential amendment 
and will amend section 3 of the bill—which 
amends section 74 of the 1995 act—to reflect the 
altered emphasis of amended new section 83A. 
Section 74 of the 1995 act relates to appeals in 
connection with preliminary diets. Amendment 23 
will replace the reference in section 74(3)(b) to a 
decision of the court to appoint the diet as a fixed 
diet under new section 83A(3) of the 1995 act with 
a reference to a decision of the court to appoint 
the diet as a floating diet. The effect of section 74 
as amended will be that an appeal may not be 
taken against such a decision. 

We do not consider that amendment 40A is 
necessary. It is not appropriate to provide that the 
court should indicate that a diet is to be a floating 
diet “only exceptionally”, as that is primarily a 
matter of court programming. 

Amendment 192 is also inappropriate, although 
it is well intentioned. To provide that floating trials 
should normally commence on the day appointed 
could be counter-productive, as that might convey 
the impression that all trials that are expected to 
commence on that date might be floating trials. 
That would alter the intended emphasis of the 
provision, which is that trial diets should be fixed 
as a first option. I ask the committee to reject 
amendments 40A and 192. 

I move amendment 23. 
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Margaret Mitchell (Central Scotland) (Con): 
Amendment 40A would amend amendment 40, 
which refers to floating diets, by inserting the 
words 
“which it may do only exceptionally”. 

That would create a presumption in favour of a 
fixed trial diet. In the evidence that the committee 
heard, the fixed diet definitely came across as the 
most desirable position. 

The Convener: I will speak to amendment 192. 
I do not think that there is any disagreement about 
what we all want to achieve. As the minister rightly 
said, the Faculty of Advocates drew our attention 
to the drafting of proposed new section 83A of the 
1995 act. The problem is that a fixed trial date 
would normally be given as part of the preliminary 
hearing system. As the provision stands, the court 
appears to have the choice of floating or fixed 
trials; there is no presumption that they should be 
fixed. The worry is that judges might opt for 
floating trials because they give ultimate flexibility, 
but that is not the point of the exercise. 

Amendment 192 is similar to Executive 
amendment 39, but I thought that its wording 
would provide that presumption. It says that the 
“floating diet … shall normally commence on the day 
appointed”. 

Perhaps I just need clarification, but my concern 
about amendment 39 is that the indictment would 
fall on the day if the trial did not go ahead. I 
suppose that the intention is to ensure that the trial 
would proceed, but I am worried about what would 
happen if the trial had to fall. Is there a risk there? 
I will be happy not to move amendment 192 if it is 
absolutely clear that there is provision in the bill to 
ensure that a fixed trial is the normal way of doing 
things. Legislating can be a bizarre concept—all 
that I wanted to do was to include the relevant 
words in plain English. Amendment 192 is based 
on the advice that I received to that end. 

I am not trying to achieve anything different from 
what the Executive is trying to achieve; nor is 
Margaret Mitchell. We might just be arguing about 
the best wording. 

Mr Stewart Maxwell (West of Scotland) (SNP): 
There is no disagreement that we are all trying to 
achieve the central purpose of the bill—certainty in 
High Court trials. We are trying to find the best 
way of doing that. I have not so much a question 
as a concern that, by creating a situation in which 
“the indictment shall fall” if the fixed trial does not 
happen on the appointed day, we shall, in effect, 
create a presumption the other way round. If 
judges are worried that a trial might not occur on 
the day that they choose because the system is 
new and there might be problems, they might lean 
the other way by default and choose the floating 
option. Amendment 39 will create a situation in 

which “the indictment shall fall” and I am 
concerned that it will have the opposite effect to 
that which is intended. 

Hugh Henry: Members have mentioned the 
possibility that the indictment will fall. However, the 
situation will be no different from the present 
situation whereby the Crown, as the master of the 
instance, calls the indictment. The Crown would 
normally push for a case to be called, but we are 
not talking about a completely new situation of 
which we have no experience. I accept entirely 
what the convener and Margaret Mitchell say 
about the intention of amendment 39. Our worry is 
that amendment 192 could create the situation 
that members seek to avoid and that it could 
encourage the courts to fix all trials as floating 
trials, which the court would expect to start on the 
appointed day. 

I hear what the convener says, and I share her 
concerns about the possible unforeseen 
consequences of what one regards as plain 
English when it is included in legislation. Your 
intention and ours are the same. I am happy not 
only to give the assurance that we seek to achieve 
exactly what the committee seeks to achieve—the 
expectation is that there will be fixed trials, rather 
than floating trials—but to consider whether, at 
stage 3, we can introduce additional wording to 
make it clear that that is the expectation. I am not 
sure whether that will be achievable, legally, but 
we will seek to do so. Like the committee, we want 
to ensure that fixed trials will be the norm. 

Amendment 23 agreed to. 

Section 3, as amended, agreed to. 

Section 4 agreed to. 

Section 5—Engagement, dismissal and 
withdrawal of solicitor representing accused 

The Convener: Amendment 24, in the name of 
the minister, is grouped with amendments 31 to 
34, 36, 54, 57 and 60. 

Hugh Henry: Subsection (1) of proposed new 
section 72F that will be inserted in the 1995 act by 
section 5 of the bill as introduced will impose a 
duty on solicitors acting for accused who are 
indicted into the High Court to notify the court and 
the Crown that they are acting. It will also impose 
a duty to inform the court and the Crown when the 
solicitor is dismissed or withdraws from acting. 

The amendments in the group will extend the 
provisions of new section 72F to cases that are 
indicted into the sheriff court. Amendment 24 will 
remove a reference in section 72F(1) to 
proceedings “in the High Court” and substitute for 
that a reference simply to proceedings “on 
indictment”. Amendments 31 to 34 will make 
appropriate adjustments to extend to solemn 
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proceedings in the sheriff court the provisions of 
subsections (3) to (10) of new section 72F, which 
relate to certain sexual offences. In consequence, 
amendment 54 will repeal section 71A of the 1995 
act, which at present contains the provisions 
relating to sheriff court solemn proceedings. 
Amendment 36 will move the section that 
introduces new section 72F from part 1 of the bill, 
which contains provisions relating to proceedings 
in the High Court, to part 3, which relates to 
solemn proceedings generally. Amendments 57 
and 60 will make consequential adjustments to the 
long title. 

The amendments reflect the policy intention that 
in solemn cases in both the High Court and the 
sheriff court, the agent for the accused should 
inform the Crown and the court that he is acting. 
That will enable the Crown to provide agents with 
information as it becomes available, enabling them 
to prepare the case. Similarly, if the agent is 
dismissed or withdraws from acting, he must 
inform the court and the Crown of that fact. 

I move amendment 24. 

Amendment 24 agreed to. 

The Convener: Amendment 63, in the name of 
Margaret Mitchell, is grouped with amendments 64 
to 71. If amendment 35, which has been debated, 
is agreed to, amendment 69 will be pre-empted. 

Margaret Mitchell: Amendment 63 and the 
other amendments in the group are a tidying-up 
exercise. They would replace references to a 
solicitor with references to legal representation. 
Amendment 71 would provide a clear definition of 
legal representation. The amendments have been 
lodged for the sake of clarity and to make it much 
more obvious what categories are intended to be 
covered when we refer to solicitors. 

The only amendment in the group that deviates 
from simply giving a fuller definition of legal 
representation is amendment 65, which would 
omit the word “accused” and insert 
“person who engaged the representative”, 

on the basis that that person may not always be 
the accused. 

I move amendment 63. 

Hugh Henry: I understand what Margaret 
Mitchell said about achieving clarity, but the issue 
is more than just clarity: the provisions concern 
how the court system works. Proposed new 
section 72F of the 1995 act, which section 5 of the 
bill will introduce, will impose a duty on a solicitor 
to inform the court and the Crown that the accused 
has engaged him for the purpose of defence. That 
duty will be introduced to facilitate the early supply 
of information from the Crown as it becomes 
available. 

The amendments in the group would extend that 
duty to any legal representative, which would 
include junior and senior counsel when 
appropriate. The amendments are unnecessary, 
and we worry that they might reduce counsel’s 
flexibility to hand over papers quickly when an 
unforeseen event occurs. The solicitor is an 
accused person’s primary representative and 
adviser. The solicitor instructs counsel and the 
Crown discloses material to the solicitor. It is 
therefore appropriate to place the duty on the 
solicitor alone. 

10:30 
Margaret Mitchell: Amendment 63 would spell 

out the position to avoid doubt. We want to get 
everything right in the bill and to prevent any 
loophole or misunderstanding. The amendment 
would satisfy those criteria, so I will press it in the 
interests of greater clarity. 

The Convener: The question is, that 
amendment 63 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

ABSTENTIONS 
Maxwell, Mr Stewart (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 5, Abstentions 1. 

Amendment 63 disagreed to. 

Amendments 25 and 26 moved—[Hugh 
Henry]—and agreed to. 

Amendment 64 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 64 be agreed to. Are we agreed? 

Members: No.

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 
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ABSTENTIONS 
Maxwell, Mr Stewart (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 5, Abstentions 1. 

Amendment 64 disagreed to. 

Amendment 27 moved—[Hugh Henry]—and 
agreed to. 

Amendment 65 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 65 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 65 disagreed to. 

Amendment 66 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 66 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

ABSTENTIONS 
Maxwell, Mr Stewart (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 5, Abstentions 1. 

Amendment 66 disagreed to. 

Amendments 28 to 30 moved—[Hugh Henry]—
and agreed to. 

Amendment 67 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 67 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 

FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

ABSTENTIONS 
Maxwell, Mr Stewart (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 5, Abstentions 1. 

Amendment 67 disagreed to. 

Amendments 31 to 34 moved—[Hugh Henry]—
and agreed to. 

Amendment 68 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 68 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

ABSTENTIONS 
Maxwell, Mr Stewart (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 5, Abstentions 1. 

Amendment 68 disagreed to. 

The Convener: Amendment 35 was debated 
with amendment 12. If amendment 35 is agreed 
to, amendment 69 will be pre-empted. 

Amendment 35 moved—[Hugh Henry]—and 
agreed to. 

Amendment 70 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 70 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 
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ABSTENTIONS 
Maxwell, Mr Stewart (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
1, Against 5, Abstentions 1. 

Amendment 70 disagreed to. 

Amendment 71 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 71 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Matheson, Michael (Central Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 

ABSTENTIONS 
Maxwell, Mr Stewart (West of Scotland) (SNP) 

The Convener: The result of the division is: For 
2, Against 4, Abstentions 1. 

Amendment 71 disagreed to. 

Section 5, as amended, agreed to. 

Amendment 36 moved—[Hugh Henry]—and 
agreed to. 

Section 6—Alteration of trial diet 

Amendment 37 moved—[Hugh Henry]—and 
agreed to. 

Section 7—Procedure where trial diet does not 
proceed 

The Convener: Amendment 38, in the name of 
the minister, is grouped with amendments 43, 56, 
74 and 75. 

Hugh Henry: Amendments 38, 43, 56, 74 and 
75 seek to introduce a new section 81 to the 1995 
act, which will provide for procedure when a trial 
does not take place in proceedings in the High 
Court or on indictment in the sheriff court. Section 
7 in part 1 of the bill as introduced sought to insert 
a new section 81A in the 1995 act, which made 
provision for procedure where a trial diet in the 
High Court does not take place. Amendment 38 
seeks to leave out that provision, and amendment 
43 seeks to introduce new section 81, which will 
make provision applicable to both the High Court 
and proceedings on indictment in the sheriff court. 
Amendment 43 will insert the section that will 
introduce new section 81 into part 2 of the bill, 
which relates to solemn proceedings generally. 

I move amendment 38. 

Amendment 38 agreed to. 

Section 8—Continuation of trial diet 

Amendment 39 moved—[Hugh Henry]—and 
agreed to. 

Amendment 40 moved—[Hugh Henry]. 

Amendment 40A moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 40A be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 40A disagreed to. 

Amendment 40 agreed to. 

Amendment 192 not moved. 

Amendment 41 moved—[Hugh Henry]—and 
agreed to. 

Section 8, as amended, agreed to. 

Section 9—Time limits 

The Convener: Amendment 92 is in a group on 
its own. 

Margaret Mitchell: The purpose of amendment 
92 is to ensure that the preliminary hearing is 
whenever possible held within nine months—we 
should try to aim for that—or at the outer limit, 
within 11 months, which reflects what was 
proposed in the Bonomy report. 

I move amendment 92. 

10:45 
Hugh Henry: The effect of amendment 92 

would be to introduce to the 1995 act a target or 
objective for a hearing to commence within nine 
months and, therefore, for indictment by the 
Crown to be made within eight months. It appears 
that the amendment would not achieve anything 
because the Crown will serve an indictment when 
a case is fully prepared, whether that be within six, 
seven or eight months. 

The bill does not preclude indictment within eight 
months where that is achievable. The requirement 
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to commence a preliminary hearing within 11 
months of first appearance would mean simply 
that 10 months is the maximum period for 
indictment in petition cases. The 1995 act sets out 
legal provision in relation to matters of criminal 
procedure; it is not the place for setting targets. 
The Crown will, no doubt, serve indictments as 
early as its investigations allow. We consider that 
amendment 92 is unnecessary and inappropriate. 

Through being allowed up to 10 months to serve 
indictments, the Crown has the flexibility to set 
priorities for cases, which will allow it to investigate 
and to indict cases in which there might be, for 
example, children or other vulnerable victims. We 
would not want to interfere with that. 

Margaret Mitchell: I appreciate what the 
minister said, but I do not believe that amendment 
92 would result in interference with anyone in the 
categories that the minister mentioned. It would 
plant quite firmly in the minds of the parties the 
aim of holding a preliminary hearing within nine 
months. The culture of the bill is that matters 
should be dealt with within a realistic timeframe; to 
set down that the preliminary hearing be held 
whenever possible within nine months would focus 
attention. 

One thing that has come through when I have 
spoken with representatives of the Crown Office 
and Procurator Fiscal Service is that they focus on 
a timeframe as soon as a deadline is mentioned. 
For that reason, I am going to press amendment 
92 in the hope that we can achieve the target of 
nine months. At the very outer limit, 11 months 
should remain the timeframe. Obviously Lord 
Bonomy thought that that could be achieved—the 
nine-month period was his recommendation. 

The Convener: The question is, that 
amendment 92 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 92 disagreed to. 

Amendment 93 not moved. 

Amendment 94 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 94 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 94 disagreed to. 

The Convener: Amendment 95, in the name of 
Margaret Mitchell, was debated with amendment 
81. If amendment 95 is agreed to, amendments 
96, 97 and 98 will be pre-empted. 

Amendment 95 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 95 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 95 disagreed to. 

Amendment 96 not moved. 

Amendment 97 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 97 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 
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The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 97 disagreed to. 

Amendments 98 and 99 not moved. 

Amendment 100 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 100 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 100 disagreed to. 

The Convener: I do not know what it is going to 
be like when we get to the section to which about 
200 amendments have been lodged. 

Amendment 101 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 101 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 101 disagreed to. 

Amendment 102 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 102 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 102 disagreed to. 

The Convener: Amendment 103, in the name of 
Margaret Mitchell, was debated with amendment 
81. If amendment 103 is agreed to, amendments 
104 and 105 will be pre-empted. 

Amendment 103 moved—[Margaret Mitchell]. 

The Convener: The question is, that 
amendment 103 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
1, Against 6, Abstentions 0. 

Amendment 103 disagreed to. 

Amendments 104 and 105 not moved. 

Section 9 agreed to. 

Section 10—Warrant for citation 

The Convener: Amendment 42, in the name of 
the minister, is grouped with amendment 59. 

Hugh Henry: Section 10 will amend section 66 
of the 1995 act, which contains provisions relating 
to service and lodging of indictments. Amendment 
42 will introduce to section 10 of the bill further 
amendments to section 66 of the 1995 act. Those 
amendments to section 66 will provide that service 
of an indictment by means of affixing a notice is, in 
the case of an accused on bail, to be on the door 
at his “domicile of citation”, as stated in the bail 
order. In the case of an accused who is not on 
bail, it is to be on the door of any premises that the 
constable affixing the notice 
“reasonably believes to be the accused’s dwelling-house or 
place of business”. 

The amendments to section 66 will also 
introduce for the first time the option of service of 
the indictment on the accused’s solicitor. The 
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purpose of amendment 42 is therefore to clarify 
the provisions in the 1995 act that relate to service 
of indictments by means of affixing, and to 
increase the options that are available for service 
by providing for service on the accused’s solicitor. 
That option will facilitate early preparation of the 
defence case. 

Amendment 59 will make a consequential 
amendment to the long title. 

I move amendment 42. 

Amendment 42 agreed to.  

Section 10, as amended, agreed to. 

After section 10 

Amendment 43 moved—[Hugh Henry]—and 
agreed to.  

Section 11—Trial in absence of accused 

The Convener: Amendment 193, in the name of 
Bill Butler, is grouped with amendments 1, 194 to 
196, 2 and 3.  

Bill Butler (Glasgow Anniesland) (Lab): One 
of the proposals that caused deep concern for the 
committee at stage 1 was the bill’s proposal to 
have trial in absence of the accused from the 
outset. It is clear from the majority of the evidence 
that we have heard that there are grave concerns 
about that proposal. Concerns relating to the 
European convention on human rights were 
expressed, as was the concern that if someone 
were to abscond and subsequently to be detained, 
there would be an almost irresistible case at 
appeal for a retrial to be ordered, which would 
involve witnesses having to go through the whole 
process again. We felt that that was unfair and 
unjust. 

In paragraph 140 of the committee’s stage 1 
report, we were unanimous in rejecting the 
proposal that accused persons can be tried in their 
absence from the outset. We felt that there was 
little evidence to support that proposal, that there 
was little justice in it and that it was far too 
inflexible. The committee accepted that there were 
circumstances in which, all the evidence having 
been led, the absence of the accused would not 
affect his receiving a fair trial. That is stated in 
paragraph 141 of the stage 1 report. 

Amendments 193 to 196—really one 
amendment that has been divided into four—
emphasise the important points that the committee 
made: that evidence against the accused must 
have been led: that the court must be satisfied that 
the accused has been cited in accordance with 
section 66 of the 1995 act; and that the accused’s 
failure to appear has occurred at a point in 
proceedings at which, after hearing the parties, the 

court is satisfied that it would be in the interests of 
justice to proceed. My amendments reflect 
evidence that was taken by the committee and 
paragraphs 140 and 141 of the committee’s report, 
and would create a balance that would ensure fair 
treatment, both of the accused and of witnesses in 
a trial in the High Court.  

11:00 
I hope that members will agree to support the 

proposal, because I feel that it strikes a 
reasonable balance between paragraphs 140 and 
141 of the committee’s report. I hope that the 
Executive will accept the amendments because, 
as I said earlier, its initial position was far too fixed 
and rigid and did not reflect the majority of the 
concerns that we heard when we took evidence.  

I contend that my amendments are a reasoned 
attempt to address the concerns of the committee.  

I move amendment 193. 

Michael Matheson (Central Scotland) (SNP): 
Amendments 1, 2 and 3 relate to trial in absence. 
The minister will be aware that the committee’s 
stage 1 report stated that the evidence that we 
had received indicated that the proposal was not 
workable, and that serious concerns were 
expressed in the evidence that we received about 
why the Executive would choose this course of 
action, given the small number of cases—90, I 
believe—that are affected by the problem each 
year. I understand that those cases represent only 
3.5 per cent of the overall work that is done by the 
High Court in a year. I cannot help but think that 
the Executive is using a sledgehammer to crack a 
nut.  

The evidence that the committee received was 
largely opposed to the proposal that would allow 
people to be tried in their absence. Bodies and 
people who expressed serious concerns about the 
proposal include: the Society of Writers to Her 
Majesty’s Signet; the Sheriffs Association; the 
Public Defence Solicitors Office; the Lord Justice 
General, Lord Cullen, who is Scotland’s most 
senior judge; the Society of Solicitor Advocates; 
the Faculty of Advocates; and the Law Society of 
Scotland.  

My amendments would put in place the 
recommendation that the committee made in 
paragraph 141 of its report, which states: 

“The Committee believes that the Bill should be amended 
to allow the accused to be tried in their absence only at a 
stage in the trial where all the evidence has been led”. 

That is why my amendments are framed differently 
to Bill Butler’s amendments. He believes that it 
should be possible to try the accused in their 
absence as long as the prosecution evidence has 
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been led. I believe that the committee’s intention 
was that that should happen only after 
“all the evidence has been led.” 

I hope that the Executive will recognise that if 
the proposal is allowed to stand in its present form 
it will probably undermine one of the most 
fundamental principles in the Scottish criminal 
justice system. I hope that the Executive will 
reflect on that, particularly in light of the limited 
number of cases that are affected by the problem. 

I understand that the Executive wants to create 
greater certainty for witnesses or victims of crime 
when cases are brought before the courts. I would 
have thought that one of the best ways in which 
that could be achieved would be through the 
penalties and sanctions that can be imposed on 
someone who fails to appear in court, as was 
highlighted in the evidence that the committee 
received. Even if the Executive is minded to 
accept my amendments or Bill Butler’s 
amendments, I hope that it continues to consider 
the question of what further sanctions can be 
imposed in order to ensure that people are 
sufficiently deterred from failing to appear in court.  

Mike Pringle (Edinburgh South) (LD): I will 
support Bill Butler’s amendments. As Michael 
Matheson has said, all the evidence that we 
received told us that the proposal in the bill was 
not a good idea. 

One of the main reasons why I will support Bill 
Butler’s amendments is that the issue is about 
good justice—for witnesses, in particular. The 
Executive has—not just in this bill, but in others—
tried to achieve something better for witnesses 
who come to court. All of us have spoken to 
people who, after going to court for one reason or 
another, have said that it was the last time they 
will ever go to court. The Executive has tried to 
address that problem; Bill Butler’s amendments 
certainly do that. I have some sympathy for what 
Michael Matheson says, but I think that Bill 
Butler’s compromise amendments are the way 
forward. 

Mr Maxwell: Bill Butler’s amendments are an 
improvement on what is in the bill at the moment, 
but they are not in line with the committee’s 
recommendation, which is clear in specifying  
“where all the evidence has been led.” 

Michael Matheson’s amendments are completely 
in line with the committee’s recommendations, to 
which all members of the committee signed up. 

If Bill Butler’s amendments were agreed to, they 
would allow a case to proceed when only some of 
the evidence had been led. The written and oral 
evidence that we received during stage 1 
suggested that there is great concern among the 
legal profession that there would be mistrials and 

problems, and that situations would arise in which 
those on the defence side would be unwilling to 
take on cases before all the evidence had been 
led. A number of people made that very clear. 
They accepted that a trial could go ahead in the 
absence of the accused when all the evidence had 
been led, but not when only some of it had been 
led. 

I am quite surprised by Mike Pringle’s statement 
that the issue is about achieving a balance; it is 
not about that—it is about a principle. The 
principle is that we should not go ahead with a trial 
in the absence of the accused. If we accept that 
principle, we must accept the recommendation 
that is made in the stage 1 report—to which all 
seven members of the committee signed up—
which is that that should occur only when all the 
evidence has been led and all that is awaited are 
the summing up and the final judgment. 

I will support Michael Matheson’s amendments. 
Although I accept that Bill Butler’s amendments 
would represent an improvement, I do not think 
that they are in line with the committee’s 
recommendations. We should support the stage 1 
recommendations that we made and the evidence 
that we received from virtually—if not actually—all 
of the legal profession, as the list that Michael 
Matheson read out showed. I hope that committee 
members will support that position by supporting 
amendments 1, 2 and 3. 

Margaret Mitchell: I agree that the proposals in 
the bill are not sustainable. In evidence, we were 
told loud and clear that there would be appeals on 
the basis that the accused was not present. I 
understand that Bill Butler has tried to improve the 
proposals and there seems, up to a point, to be 
merit in his suggestions, but I have a grave 
reservation about amendment 195. If I have read it 
properly, it seems to take us back to saying that, if 
the accused is not present, further evidence could 
be led in his absence and the trial could go ahead. 

All in all, Michael Matheson has summed up the 
situation well. The committee was firmly of the 
opinion that what was proposed in the bill was not 
workable, sustainable or in the interests of justice. 
I will support Michael Matheson’s amendments. 

The Convener: I think that the committee 
recognises why the provision was included in the 
bill, even though it was controversial. In his report, 
Lord Bonomy tried to consider every reason why 
trials did not proceed. The Executive gave 
evidence that in 90 cases in 2003, the accused 
failed to turn up to their trial. It is clear from the 
evidence that was presented to us that the 
provision was not supported by anyone else. 

Apart from what the legal profession said, there 
are practical issues about how instructions would 
be taken if there was no accused. The biggest 
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practical difficulty relates to the need in Scots law 
to identify the accused in the dock. That would not 
be possible without the accused, so it would be 
very hard to get past go. I am clear that we should 
continue to reject the general principle that we 
should try a person in their absence. 

Michael Matheson is quite correct that, in trying 
to find a way forward, the committee suggested 
that the Executive could consider provisions that 
would allow trials to continue when all the 
evidence had been led. It would be helpful if Bill 
Butler could clarify the difference between his 
amendments and Michael Matheson’s. I 
understood that Bill Butler meant that the trial 
could continue in the absence of the accused 
when the majority of the evidence had been led 
and the court was satisfied. I could not support 
that amendment unless there was some 
confirmation that when enough evidence had been 
led, any further evidence would not upset the 
balance of justice, and the jury would be allowed 
to return a verdict in the safe knowledge that there 
would be no opportunities for appeal. 

I can see the practicality of trying to reach a 
compromise. The easiest way would have been to 
reject the notion totally and not have it in the bill at 
all. However, because we understand the reasons 
why the measure is in the bill, we are trying to find 
a way forward. 

Hugh Henry: I acknowledge what Michael 
Matheson said about 3.5 per cent of cases in the 
High Court failing because the accused did not 
turn up. However, the problem is much bigger than 
we realise—there were also 400 such cases in the 
sheriff court. Even if we concentrate only on the 
3.5 per cent of cases in the High Court, that 
represents 90 trials, involving a substantial 
number of victims for whom justice has been 
denied. It represents 90 trials, involving 1,600 
witnesses, in which justice has been denied 
because of the actions of the accused, not for any 
other reason. 

It is therefore right that we should consider how 
to achieve justice in such cases. It is not in 
anyone’s interests—other than accused persons 
who abscond—for us to allow such situations to 
continue. I am encouraged by the fact that we 
have debated the issue. I am also encouraged that 
the committee has not dwelt on the principle, as 
Stewart Maxwell said, because Michael Matheson 
is proposing a shift from the current situation. If we 
were retaining the principle, we would retain what 
exists now. Michael Matheson has come up with a 
suggestion with which I do not necessarily agree, 
but which at least recognises that it is right to 
move in response to the problem. I am 
encouraged that the committee has reflected on 
the fact that there is a problem and that there is 
merit in doing something about it. We can now 
argue about what should be done. 

We have listened to all the arguments that have 
been presented to the committee. We have read 
carefully the committee’s report, and we accept 
that there is an overwhelming body of opinion that 
does not take the line that was originally proposed 
in the bill. We acknowledge that many people feel 
that starting trials in the absence of the accused 
could cause difficulty. However, I emphasise that it 
is not right that accused persons should be able to 
trample over the rights of victims and witnesses 
simply by absconding after a trial has started. 

If amendments 1 to 3 were agreed to, the 
circumstances in which there could be a trial in 
absence would be limited to cases in which all the 
evidence had been led. Positions on the issue 
have moved somewhat, so it would be unfortunate 
if those amendments were agreed to because it 
would mean that, if all the Crown evidence had 
been led and the case adjourned until the next 
morning, and the accused’s agent gave notice that 
he intended to lead evidence, the trial could not 
continue if the accused then failed to appear. 

11:15 
It is right that we reflect the concerns that have 

been expressed, so I welcome the opportunity to 
consider an alternative or compromise. We accept 
Bill Butler’s point that we can find a way forward 
now that, after debate, the committee has agreed 
to the principle that trials in which the accused is 
not present should be able to proceed in certain 
circumstances. We think that Bill Butler’s 
amendments strike an appropriate balance 
between the rights of the victim and the rights of 
the accused, which have been carefully outlined 
during the course of the committee’s deliberations. 

Although we have some worries about Bill 
Butler’s amendments because we just do not 
know what impact they would have in practice, it is 
probably right that we signal that we are prepared 
to reach agreement and move on. We can accept 
Bill Butler’s amendments in principle, but if the 
committee agrees to them today, we will go away 
and reflect on the consequences of that. If further 
technical changes are then necessary, we will 
lodge amendments as required at stage 3. 

We believe that Bill Butler’s amendments 
recognise the seriousness of the situations in 
many cases and reflect the concerns that the 
committee heard. We are prepared to work with 
the committee on that. 

Bill Butler: I am glad that the Executive has 
moved from its original position of allowing an 
accused to be tried in absence from the outset. 
The committee quite rightly rejected that proposal, 
which was unworkable and unjust. 

I note the minister’s worries about the practical 
impact of my amendments. I do not claim that my 
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amendments are perfectly worded or that they 
would have a perfect impact—I doubt that 
anybody would make such a claim—but they are 
reasonably worded. I also note the minister’s 
comments about the Executive being prepared to 
move on. I hope that committee members will 
agree that my amendments have some merit. 
They are coherent, reasoned amendments. 

Stewart Maxwell said that we should not move 
away from the fundamental principle, but we have 
already done that in paragraph 141 of our report. 
As the minister mentioned, we are all striving to 
achieve a balance between the rights of the 
accused and the rights of victims and witnesses. I 
accept Michael Matheson’s point that only a very 
small number of cases are involved—along with 
others, I made that point in the stage 1 debate—
but I am also mindful that some 1,600 people 
experience the adverse impact when those 90 
abscond, as the minister said. As I and others 
argued in the stage 1 debate, we must also be 
mindful that if we have an inflexible position for 
those who abscond, they will have an almost 
irresistible case for appealing the verdict, with the 
result that a retrial might be ordered. 

I am trying to strike the balance. The convener 
and Margaret Mitchell both made points about 
amendment 195. Through my amendments, I am 
trying to ensure that trials in absence would be 
possible only in cases in which evidence had been 
led. Amendments 195 and 196 also state that the 
judge would have discretion as to what should 
happen in the particular circumstances of each 
individual case. I stress to members that that 
would also enable the judge to refuse to allow a 
case to continue.  

That is all that I have to say in summing up, 
other than to say that I hope that members will 
take due notice of the debate that we have had 
and will vote accordingly.  

The Convener: I would like to ask one more 
question about the effect of your amendments. 
How much evidence would need to be led? 

Bill Butler: The preponderance of evidence. 
Amendment 195 would insert the wording, 
“including by allowing further evidence to be led in respect 
of charges where evidence has already been led”. 

It would not mean that absolutely all evidence 
would have to have been led.  

The Convener: Would it mean the majority of 
evidence? 

Bill Butler: It would mean the majority of 
evidence, as far as I understand it.  

Michael Matheson: Amendment 193 would 
insert the wording, 
“after evidence has been led against the accused”.  

That is basically the prosecution’s case. 

Bill Butler: Sure. That is true.  

Michael Matheson: In effect, the provision 
would kick in only in relation to the prosecution’s 
case, not the defence’s.  

Bill Butler: That is right.  

Michael Matheson: I am just clarifying that 
point.  

Bill Butler: Sure. The later amendments leave it 
to the discretion of the court to say whether or not, 
in the particular circumstances of the individual 
case and in the interests of justice, that would be 
enough. In certain circumstances, the judge might 
say—and I argue that this is possible with the 
amendments in the group—that it is not enough 
that all the evidence against the accused has been 
led, and the proceedings would then halt. My 
amendments are an attempt to give discretion to 
the court—in effect, to the judge—and I believe 
that they would allow greater flexibility and 
therefore would strike the balance that others, 
including the minister, have said ought to be 
struck. They strike a balance between the rights of 
the accused and the rights of victims and 
witnesses. That is the spirit in which I lodged my 
amendments.  

The Convener: The question is, that 
amendment 193 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division.  
FOR 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD)  

AGAINST 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: The result of the division is: For 
4, Against 3, Abstentions 0. 

Amendment 193 agreed to.  

Amendment 1 moved—[Michael Matheson]. 

The Convener: The question is, that 
amendment 1 be agreed to. Are we agreed? 

Members: No.  
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The Convener: There will be a division.  
FOR 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 1 disagreed to.  

Amendment 194 moved—[Bill Butler]. 

The Convener: The question is, that 
amendment 194 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD)  

AGAINST 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: The result of the division is: For 
4, Against 3, Abstentions 0. 

Amendment 194 agreed to. 

Amendment 195 moved—[Bill Butler]. 

The Convener: The question is, that 
amendment 195 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD)  

AGAINST 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: The result of the division is: For 
4, Against 3, Abstentions 0. 

Amendment 195 agreed to. 

Amendment 196 moved—[Bill Butler]. 

The Convener: The question is, that 
amendment 196 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD)  

AGAINST 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

The Convener: The result of the division is: For 
4, Against 3, Abstentions 0. 

Amendment 196 agreed to. 

Amendment 2 moved—[Michael Matheson]. 

The Convener: The question is, that 
amendment 2 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 2 disagreed to. 

Amendment 3 moved—[Michael Matheson]. 

The Convener: The question is, that 
amendment 3 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 3 disagreed to. 

The Convener: Amendment 44 is in a group on 
its own. 

Hugh Henry: Amendment 44 relates to section 
11, which will amend the Criminal Procedure 
(Scotland) Act 1995 as regards trial in absence of 
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the accused. The amendment will add three new 
subsections to section 11.  

The first of the new subsections will amend 
section 70 of the 1995 act to make the provisions 
on trials in absence apply consistently to bodies 
corporate and individuals. The new subsections 
will extend the same safeguards to a body 
corporate as will be afforded to an individual 
accused before the court will allow a trial in 
absence.  

The other new subsections will provide for 
amendment of the Legal Aid (Scotland) Act 1986 
so as to extend the automatic entitlement to legal 
aid to situations in which the court appoints a 
solicitor to act in the absence of the accused, and 
to include, as exceptions to the general right of an 
accused person receiving legal aid or advice and 
assistance to select his solicitor and counsel, 
circumstances in which the court, in the absence 
of the accused, appoints a solicitor to act on his 
behalf. 

I move amendment 44. 

Amendment 44 agreed to.  

Section 11, as amended, agreed to. 

Section 12—Reluctant witnesses 

The Convener: Amendment 197, in the name of 
Marlyn Glen, is grouped with amendments 198, 
187, 199 and 190. If amendment 198 is agreed to, 
amendment 187 will not be called, as it will have 
been pre-empted. 

11:30 
Marlyn Glen (North East Scotland) (Lab): 

Section 12 is headed “Reluctant witnesses”, which 
I feel is an unhelpful title. I would like to press for a 
change in the wording to reflect better the content 
of the section. 

I do not want to repeat all that was said about 
witnesses in the stage 1 debate in the chamber, 
but I restate that although many witnesses are 
reluctant to go to court, with proper notice, 
information and support, even more people than at 
present would turn up and serve as effective 
witnesses. 

Section 12 is about witnesses who the court 
believes will deliberately not turn up, their intention 
being to obstruct court proceedings—an intention 
that is not covered by the term “Reluctant”. 
Therefore, the section requires clarification, which 
I hope amendments 197 and 199 would give by 
adding the phrases “deliberately and obstructively” 
and “deliberately obstructive”.  

If a witness was being “deliberately obstructive”, 
there would be no just or reasonable excuse for 
them not turning up, thus subsection 2(b) of 
proposed new section 90A can be deleted. 

There is another reference to “reluctant” in the 
long title, which amendment 190 seeks to remove 
and replace with the word “obstructive”, for the 
reasons that I have outlined. 

I move amendment 197. 

Margaret Mitchell: Amendment 187 proposes 
adding the phrase “and reasonable”, to try to flush 
out what is meant by “Reluctant witnesses”. An 
excuse can be just in that a certain thing has 
happened, but is it reasonable? There are 
circumstances in which it might well be reasonable 
and other circumstances in which it might not. The 
amendment aims to move towards the meaning of 
someone who is being deliberately obstructive 
rather than someone who is merely reluctant. 

Hugh Henry: Marlyn Glen’s proposals reflect 
some of the concerns expressed by the 
committee. We are happy to give our support to 
what she is trying to achieve. 

We would have been happy to accept what 
Margaret Mitchell proposes in amendment 187—
the intention of which we support—but we 
recognise that pre-emption means that agreeing to 
Marlyn Glen’s amendment would have the effect 
of removing Margaret Mitchell’s amendment. We 
are happy to give our support to the intentions of 
the amendments. 

Amendment 197 agreed to. 

The Convener: I remind members that, if 
amendment 198 is agreed to, amendment 187 
cannot be called. 

Amendments 198 and 199 moved—[Marlyn 
Glen]—and agreed to. 

The Convener: The lead amendment in the 
group of amendments on remote monitoring is 
amendment 188, in the name of Stewart Maxwell, 
which is grouped with the amendments shown on 
the groupings paper—I will not read them out. 

This is a large group because of technical 
factors such as pre-emptions and the existence of 
amendments to amendments—in some cases we 
are reaching well into the alphabet. To facilitate 
debate, I have broken down the group into a 
number of sub-groups, so that there can be a 
debate on each sub-group. We will proceed as 
normal with the person with the lead amendment 
speaking to the whole sub-group and winding up 
at the end, so the person with the lead 
amendment will not lose out; they will still wind up. 

If I call a member and they do not have the lead 
amendment, they do not have to move the 
amendment; they can just speak at that point. I will 
tell members when they have to move 
amendments formally. 

I move on to the pre-emptions. If amendment 
188 is agreed to, I cannot call amendments 200, 
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107 to 111, 111A, 111B, 112, 112A, 113 and 114. 
Why are members not writing this down? 

Bill Butler: We trust you implicitly, convener. 

The Convener: There are other pre-emptions. 
Amendment 200 pre-empts amendments 107, 108 
and 109. Amendment 189 pre-empts amendments 
116 and 117. Amendment 201 pre-empts 
amendments 122 to 127. 

Amendment 188 is in a sub-group with 
amendment 189. 

Mr Maxwell: The effect of amendment 188 
would be to remove the ability to allow the tagging 
of so-called reluctant witnesses. Amendment 189 
seeks to remove the ability to restrict their 
movements without tagging. 

The purpose of the amendments is in line with 
the evidence that the committee received at stage 
1. Paragraph 157 of the stage 1 report starts by 
saying: 

“The Committee is unconvinced by the evidence 
presented that the option of tagging ‘reluctant witnesses’ is 
necessary.” 

That evidence came across loud and clear, 
particularly from the researchers from the 
University of Wolverhampton, who explained in 
clear terms at the committee and in their written 
submission that witness care programmes will 
deal with most reluctant witnesses.  

We have to be careful about what we call 
people. There is a big difference between reluctant 
witnesses and recalcitrant witnesses. From the 
evidence, it seems that most witnesses who do 
not turn up in court are reluctant witnesses. They 
do not turn up because of a series of issues to do 
with child care, fear, not understanding the 
process, or a lack of communication between the 
court and themselves. There is a range of 
reasons, which could and should be dealt with 
through a witness care programme.  

In their evidence, the researchers discussed 
pilot schemes. When witness care programmes 
were put into practice, the effect was that more 
than 90 per cent of so-called reluctant witnesses 
appeared in court. 

The proposal in the bill to tag reluctant 
witnesses is a bit of a blunt instrument to deal with 
the problem, although I accept that there is a 
problem. If we had a witness care programme to 
deal with reluctant witnesses, all the bill would 
have to deal with would be recalcitrant witnesses. I 
do not believe that the current provision in the bill 
will deal with the core problem of those who 
deliberately try to obstruct the court process. I do 
not believe that the tagging or restriction of those 
people will resolve the core problem. 

The core problem is caused by people who 
deliberately and knowingly do not turn up in court 

as witnesses. I do not understand why the 
Executive believes that telling people to stay in 
their houses during certain hours or tagging them 
will force them to turn up in court. At present, the 
court has the right to apprehend people who are in 
that situation. If the bill is passed, the provision will 
make no difference whatever. We would be 
tagging reluctant witnesses and not dealing with 
recalcitrant witnesses. 

What would the effect be if we tagged 
recalcitrant witnesses? It would be nil, because 
such people are deliberately obstructive. How 
would tagging them force them to appear in court? 
What is the logic behind the thinking that says that 
if we tag someone and put a local base station in 
their house, they will turn up in court on time and 
give evidence as required? 

We must be clear that tagging is not a global 
positioning system. If we have recalcitrant 
witnesses who are being obstructive—which may 
be for any number of reasons; they may be afraid, 
but for some it will be because they do not want to 
give evidence against their compadres and others 
in the community with whom they are 
associated—and who do not wish to give 
evidence, so they abscond, imposing restriction of 
liberty orders or tagging them will make no 
difference at all. 

If a recalcitrant witness disappears off to London 
or abroad or anywhere else—even down the next 
street—we will not know where they are. The tag 
will make no difference to knowing where that 
person is located, therefore I am at a loss to 
understand how tagging a recalcitrant witness will 
make any difference and make them more likely to 
appear in court. Tagging will not tell us if they are 
in London or if they are in the next street. It will tell 
us nothing at all. If they deliberately intend not to 
turn up, a tag will not force them to do so. 

Paragraph 157 of the committee’s stage 1 report 
on the bill states: 

“The Committee is concerned that tagging is being 
viewed as a measure to ease administrative burden rather 
than as a punishment as was originally intended with the 
creation of restriction of liberty orders. It is not clear in what 
way tagging will ensure the attendance of a witness.” 

I have addressed the second point. On the first 
point, in proposing to use tagging in this way, the 
Executive is confusing the purpose of tagging. 
Tagging is being used for a series of different 
reasons, and its purpose is being confused. I 
understand that tagging was introduced as an 
alternative to custody for people who had been 
found guilty of something. The people whom we 
are talking about have not been found guilty of 
anything. The use of tagging for different reasons 
is confusing the issue of why we do or do not 
electronically tag certain people. 
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The use of tagging is inappropriate in this 
circumstance because it will lead to confusion, but 
it is particularly inappropriate because it will not 
achieve the end that is intended. The end is a 
good one: we want witnesses to turn up so that 
trials go ahead and so that witnesses, the accused 
and victims all get their case dealt with at the 
appropriate time. However, tagging will not 
achieve that end, for the reasons that I have 
stated. If we tag reluctant witnesses, we achieve 
nothing, apart from punishing those who could be 
made to appear if we had a witness care 
programme. By tagging recalcitrant witnesses—
those who deliberately will not attend—we will 
achieve nothing, because they will not attend 
anyway. Tagging will make no difference. 

I move amendment 188. 

Hugh Henry: It will be useful to clarify what the 
debate is about. I accept responsibility, because it 
may be our fault that we appear not to be focusing 
on what we had intended to result from the 
proposals. I assure Stewart Maxwell that we are 
not talking about tagging witnesses who are 
reluctant to appear because they have child care 
problems or are genuinely worried about threats; 
in such cases other support could be brought in. 

Stewart Maxwell mentioned the evidence that 
the committee took from the University of 
Wolverhampton. The Executive is happy to 
consider suggestions or proposals from any 
quarter that can make the experience of victims 
and witnesses in court more constructive and 
productive. To that end, we already deliver a 
range of support services for witnesses. We have 
Victim Support Scotland, the witness service, and 
victim information and advice. If we can build on 
that and learn from evidence elsewhere, we will do 
so. I assure the committee that we do not propose 
to tag anyone in the categories to which I referred. 
Tagging is for a very, very small number of cases. 

I shall come back to effectiveness in a moment. 
Marlyn Glen’s amendments, which the committee 
has agreed to, usefully help to redefine the issue. 
As Stewart Maxwell said, we are talking about 
recalcitrant and unco-operative witnesses who, for 
specific reasons, are refusing to co-operate 
because they might see some advantage to the 
accused or because they might be associated with 
the accused. We are talking only about the very 
small number of witnesses who could at the 
moment end up in jail because of that 
recalcitrance in co-operating. 

11:45 
In circumstances in which we think that such a 

person might be confronted with jail, we want to 
consider the option of tagging. We are not 
proposing to roll out tagging without further 

consultation. We want to consider the option and 
test it, and I assure the committee that I can come 
back if we need a statutory instrument to give 
effect to that. At the moment, we are looking only 
to run a pilot project to test out the tagging of 
witnesses—I accept that we have not made that 
entirely clear. There will in any event be only a 
handful of cases—one or two over the course of a 
year—where we think that the provision might kick 
in. We want to see whether or not it might be a 
useful option for the courts to have that provision 
available rather than to jail that witness.  

What to do would still be a matter for the court. If 
it believed that jailing a witness was the most 
secure way of ensuring that that witness gave 
evidence, the court could and should use that 
option. However, if the court felt that there were 
circumstances in which the witness, instead of 
being put into jail, could reasonably be held in the 
community, in his or her own home, we think that it 
is right that we test out whether that would be a 
better option for the court. We are not dictating to 
the court that that is what should happen.  

I accept Stewart Maxwell’s point that tagging a 
witness is no guarantee in and of itself. A tag is 
not a global positioning system, although 
experiments are now being considered in the use 
of that technology. If some technical problems are 
resolved, GPS may well be an option that is 
available in future. If the court thinks that it is worth 
taking the chance of not putting an individual—a 
witness who is not guilty of anything—into jail, he 
or she could be contained in their own home and, 
at the very least, tagging would give the police an 
early warning if the witness broke that condition. 
Tagging would not tell us exactly where the 
individual was and I accept that it would not give 
us an absolute assurance that he or she would 
turn up in court the next morning, but at least the 
police might have a 12-hour start in searching for 
that individual and they might be able to find him 
or her before the court case proceeds, thereby 
avoiding disruption to the court case. A very small 
number of people would be faced directly with the 
prospect of jail.  

We will try out the proposal and take whatever 
measures are necessary to assure the committee 
that, after it has been tried out, we will come back 
to the committee to indicate how it has gone, so 
that we can collectively consider whether tagging 
is a useful tool. I shall say more about that later. 

I do not want to over-egg the proposal or 
overstate how successful it is likely to be. It is 
something that we want to try out in a very small 
number of cases to avoid the courts possibly 
sending some people to jail, if that is at all 
possible. I accept that some of Stewart Maxwell’s 
concerns are real and that there are limitations to 
the proposal, but I genuinely think that it is worth 
trying. 
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The Convener: May I seek a point of 
clarification? Is it the intention that, rather than the 
provision of a tag being decided in the first 
instance, a witness who has already been 
detained in custody would be able to apply for the 
provision of a tag if that would enable them to be 
released? 

Hugh Henry: There could well be cases in 
which, in the first instance, the court would decide 
that the provision of a tag was appropriate. 
However, it could also be that, having jailed the 
witness, the court might come back to the decision 
after it had reflected on the circumstances. 
However, I stress that we are talking about 
between one and four cases a year. 

The Convener: I just wanted to be sure that the 
provision, as it stands, allows the witness to make 
an application. Is that the case? 

Hugh Henry: Yes. 

The Convener: And the same construction is 
used in section 14, is it not? 

Hugh Henry: Absolutely. 

The Convener: The provision allows a witness 
who is already in custody to make an application, 
if they so wish, to have their request for the 
imposition of a tagging requirement to be 
considered. 

Hugh Henry: That is exactly right. 

Michael Matheson: I would like you to clarify 
what you mean when you talk about very small 
numbers. Have you been able to quantify that? On 
average, how many witnesses are detained in 
custody in a year? 

Hugh Henry: I will have to get back to you on 
the number of witnesses who are detained in 
custody in a year. However, the problem is quite 
small and, again, I think that we are talking about 
only one, two, three or four people a year. In any 
case, the number would certainly be in single 
figures. 

I offer the committee the assurance that, if we 
go down the route of tagging reluctant witnesses, 
we would treat it as a try-it and test-it situation. If, 
as Stewart Maxwell suggested, other appropriate 
technology became available, we would come 
back to the committee with some indication of how 
the system was working at that point. Frankly, it is 
in neither the committee’s interest nor the 
Executive’s to continue with a system that has 
been shown not to work. 

The assurance that the committee, rightly, wants 
to hear and that we are happy to give is that we do 
not view this proposal as a device by which we 
can tag dozens or hundreds of witnesses who 
might be scared of coming to court and for whom 
some form of support would be more appropriate, 

as Stewart Maxwell indicated. We do not intend to 
go in that direction; we will use the provision in 
only a small number of cases and we will give the 
committee the opportunity to ensure that we do so. 
Further, I assure the committee that we do not 
intend to tag reluctant witnesses until we have 
tried out some of the other measures that we have 
not yet come to. Tagging is not an option of first 
instance. There will be other pilots for other groups 
that we hope will be carried out before we even 
think of trying tagging with the group that we are 
talking about. 

Michael Matheson: For clarification, when you 
talk about the number being in single figures, are 
you talking about the number of those whom you 
expect would be tagged in any given year, or the 
number of witnesses who are currently detained in 
custody? 

Hugh Henry: At the moment, the number of 
witnesses who are detained in custody is in single 
figures. 

Michael Matheson: And you expect that the 
number of people who would be tagged would 
also be in single figures? 

Hugh Henry: Yes. Further, we would not expect 
that all reluctant witnesses would be tagged, as 
there could be good arguments for some of them 
to be retained in prison. 

Mr Maxwell: I thank the minister for clarifying a 
lot of the confusion that has surrounded the issue 
in my mind, if not in the minds of other committee 
members. I am pleased that we have focused on 
the deliberately obstructive witnesses. That is 
helpful. 

However, I am still unconvinced that tagging and 
releasing deliberately obstructive witnesses would 
serve any purpose. In effect, the provision allows 
for the possibility that the court, having decided in 
the first instance that the witness should be held in 
custody because of the danger or likelihood that 
the witness would not show up for the trial, could 
subsequently release the witness under a tagging 
order. That would simply create the definite 
possibility that the witness would abscond, so 
there is still some confusion on that. 

I accept the minister’s assurances that the 
provision will be piloted, that it will apply to only a 
small number of witnesses and that there will be 
witness care programmes, but I want him to 
ponder one point. Earlier, we agreed to 
amendment 39, which states: 

“Where … the trial diet does not commence on the day 
appointed for the holding of the diet, the indictment shall 
fall.” 

Is the minister not concerned that providing for the 
option of releasing deliberately obstructive 
witnesses under a tagging order gives them an 
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obvious temptation or incentive not to not turn up, 
especially when they know that the indictment will 
fall if the fixed trial does not take place on the day 
appointed? Surely it would be safer—and better 
for justice—to hold this small group of deliberately 
obstructive witnesses in custody rather than tag 
and release them. 

The Convener: Amendment 200, in the name of 
Marlyn Glen, is in a sub-group with amendments 
111A, 111B, 112A, 115A, 115B, 118A, 201, 128A, 
128B, 128C, 129A, 131A, 139A, 141A, 150A, 
152A, 157A, 158A, 158B, 158C, 158D, 158E, 
158F, 158G, 158H and 158I. 

Marlyn Glen: Amendment 200 continues to deal 
with the electronic tagging of witnesses rather than 
of the accused. That might be a little confusing, 
but like Stewart Maxwell I feel a bit more assured 
now that we have cleared up who would be 
affected by section 12 of the bill; it would not apply 
to many people. 

Amendment 200 seeks to change when 
decisions could be made about whether to use the 
option of electronic tagging for an obstructive 
witness. It would allow the court to consider 
tagging instead of jail in the first instance. Having 
listened to what the minister said, I can see that 
we are making some progress, but the question is 
whether it would be helpful if the decision to tag 
the witness could be made before the witness was 
in custody, rather than afterwards. 

I hope that that is clear. 

The Convener: Amendment 111B, in my name, 
is a consequential amendment, which would 
amend amendment 111, in the minister’s name, by 
deleting “or (1A)”. Let me clarify that that refers to 
section 24A(1A) of the 1995 act, which requires 
the court to consider an application from the 
accused, who would have the right to be 
considered for bail with a requirement for 
electronic monitoring. 

On amendment 201, it is fair to say that the 
committee has spent a lot of time considering the 
conditions for bail that the bill provides. It has 
taken me some time just to understand the 
provisions in the bill as they stand. 

The construction of section 12 on reluctant 
witnesses and section 14 seem to have the same 
model, but section 14 might not affect so many 
people in so far as it is when the person is in 
custody and has been refused bail that they have 
the right to apply to be considered for release if an 
electronic tag would persuade the court that it 
would be safer to release them. 

The bill provides that a court must refuse bail, 
and then wait for an application from an accused. 
Amendment 128, in the name of the minister, 
makes an exception for cases of rape and murder, 

and I have no difficulty with that. In such cases the 
court will be able to impose a remote monitoring 
requirement “at its own hand” when first granting 
bail. I have used the Executive’s wording for the 
construction of my amendment 201, but I would be 
a lot happier if the court could consider in the first 
instance what conditions it wishes to attach to bail. 
That seems to be the most sensible way of going 
about it. 

12:00 
I am very unhappy with the provisions as they 

stand, because it would mean that those who had 
already been refused bail would be allowed to 
make an application, and might be released from 
custody if a tagging order were in place. Those 
provisions concern me most. 

The minister referred earlier to the possibility of 
considering pilots in relation to the provisions for 
witnesses. We did not hear oral evidence that the 
provisions will be piloted. I would like to hear more 
from the minister about pilots and how he intends 
to go about them. The Parliament should have a 
chance to consider the result of any pilot. 

I am gravely concerned because, when we ask 
who is targeted by the tagging provisions, the 
response is that the minister cannot really tell us, 
although he expects that they will apply to only a 
small number of individuals. We are struggling to 
identify who is being targeted. It struck me that the 
provisions might be aimed at women offenders. 
We know that a high proportion of women 
offenders are on remand and electronic tagging 
might mean that they might not have to be 
remanded. We have not had answers to those 
questions and, in the absence of answers, I 
remain concerned about how the Executive 
proposes to deal with the provisions. I am keen to 
hear more of what the minister has to say on the 
subject of pilots and how the Parliament might 
scrutinise that. 

Margaret Mitchell: I lodged amendments 73 
and 77 on the basis that I am against the 
principle— 

The Convener: Can I stop you there? You will 
get a chance to speak to those amendments when 
I call them. At the moment, you can speak 
generally to any of the amendments in the sub-
group that I read out. 

Margaret Mitchell: Assuming that there is a 
possibility that my amendments might fall, I have a 
great deal of sympathy with Stewart Maxwell’s 
amendments 188 and 189, especially since the 
minister has outlined the category of person who 
would be considered for remote monitoring. 

Hugh Henry: I will try to follow your guidance on 
how you want the discussion to go, convener.  
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On Marlyn Glen’s amendment 200, I should say 
that the policy intention is to allow the court to 
release a witness on bail with the full range of 
options open to the court. Tagging as a condition 
of bail, as an alternative to custody, is an option 
that the court does not have at the moment, and 
the policy intention, as I indicated, is to pilot that 
option before we consider extending it to 
witnesses. Any consideration of extending that 
measure to witnesses is much further down the 
line, and we would want to be reassured that the 
technology was appropriate and effective. We 
would also come back to the committee to give 
members some indication as to how it was 
working.  

I understand what members are saying about 
some of the broader issues of extending 
monitoring. We recognise and accept that remote 
monitoring as a condition of bail is a policy that 
needs to be tested. We plan to pilot and evaluate 
the new provisions and how they are working in 
practice. My amendment 158 provides for 
regulations designating the court or classes of 
court that would be able to use the provisions. Our 
intention is also to make regulations naming the 
two courts, to pilot any such activity, to evaluate 
the provisions and to come back to the committee 
with our indication of how well that has been 
working.  

It is not our intention simply to roll out the 
provision across the country without any reference 
to its effectiveness or any consideration of its 
appropriateness. I hope that I can give members 
the assurance that we shall pilot the proposal, 
both for the accused and for witnesses, and give 
the committee the opportunity to engage in further 
discussions.  

The Convener: Part of the problem is that we 
were not told that the Executive is going to pilot 
that proposal. We do not have any information, 
there is nothing in the explanatory notes and we 
have pointed out in our report that we are 
concerned about it. I would have felt less uneasy 
about the proposal if I had known from the 
beginning that the Executive wanted to pilot it, but 
that would not satisfy all my concerns. If there 
were an opportunity for the Parliament to examine 
the results before rolling out the scheme, I would 
be a lot happier about the proposal. 

I do not think that your amendment 158 specifies 
whether the regulations would be subject to the 
affirmative or the negative procedure. Are you able 
to give that any consideration? 

Hugh Henry: Our original intention was that the 
regulations would be made subject to negative 
resolution, but I am certainly happy to go back and 
consider whether we can change that so that they 
can be done subject to the affirmative procedure.  

In the white paper, “Modernising Justice in 
Scotland: The reform of the High Court of 
Justiciary”, we flagged up the issue of piloting. In 
the last sentence of paragraph 136 we said: 

“In time, electronic monitoring of witnesses might be an 
option, but in the short term our intention is to pilot 
electronic monitoring as a condition of bail for accused 
persons who would otherwise be remanded in custody.” 

That has been flagged up and it remains our 
intention, but I am also happy to give you the 
assurances that you seek about further scrutiny of 
just how well that is working.  

Marlyn Glen: I feel much more content, given 
the minister’s assurances that electronic 
monitoring of the accused will be piloted first, and 
that witnesses will be looked at way down the line. 
I am also reassured by the commitment to come 
back to the Parliament to debate the issues, and 
by the proposal to change the process to the 
affirmative procedure. Perhaps the media led us 
down a path that the minister did not mean us to 
go down. It is a pity that we did not examine the 
issue in more detail in committee. 

The Convener: We move to amendment 107, 
which is in a sub-group with amendments 108, 
109, 111 to 113, 116, 117, 122 to 127, 129 to 134, 
136 to 140, 142, 143, 147, 150 to 154, and 157. 

Hugh Henry: Amendment 157 introduces the 
terms “movement restriction condition” and 
“remote monitoring requirement” with a view to 
simplifying the drafting of the provisions that will 
be inserted into the 1995 act by section 14 of the 
bill. It also contains an explanation of the term 
“accused” for the purpose of those provisions. We 
have attempted to simplify the drafting in response 
to concerns expressed by the Subordinate 
Legislation Committee. Our amendments should 
achieve that objective. Amendments 123, 125, 
129, 131, 133, 134, 137, 138, 139, 142, 152 and 
154 are consequential amendments that flow from 
the introduction of the terms “movement restriction 
condition” and “remote monitoring requirement” by 
amendment 157. 

Amendment 157, taken together with 
amendment 127, also seeks to incorporate a slight 
technical change of approach. There will no longer 
be section 24A(1) orders. Providing for separate 
orders that impose remote monitoring 
requirements had the potential to cause problems 
in terms of the relationship between the new 
remote monitoring provisions and the general 
provisions on bail in part III of the 1995 act. 
Instead, amendments 157 and 127 take the 
approach that movement restriction conditions and 
remote monitoring requirements will simply be 
imposed as conditions of bail, which will ensure 
that they fit more easily with the general bail 
regime. 
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As we are now proposing by way of amendment 
128—to which we will come later—that in certain 
limited circumstances the court can impose 
remote monitoring at its own hand without an 
application from the accused, we should not refer 
to the accused as the “applicant”. Amendments 
122, 124, 126, 130, 132, 136, 140, 143 and 147, 
taken together with the definition of the “accused” 
as introduced by amendment 157, will make the 
necessary changes to section 14, and amendment 
113 will make the necessary changes to section 
12.  

Amendments 150 and 151 are consequential 
amendments that tidy up the drafting of proposed 
section 24A(7) to take account of amendments 
elsewhere. They do not substantively change the 
effect of that section. 

Amendment 153 is consequential on the new 
approach that I mentioned earlier, whereby the bill 
will no longer provide for orders, but rather will 
make it clear that remote monitoring is simply a 
further condition of bail, so breach of the remote 
monitoring condition will be a breach of a condition 
of bail, which is to be notified by the monitor to the 
police under proposed section 24A(8). 

The amendments to section 12 are partly 
consequential on the new approach in section 14, 
but are primarily intended to achieve consistency 
of terminology and approach between sections 12 
and 14, and to simplify the drafting of the provision 
in response to comments from the Subordinate 
Legislation Committee. To that end, amendments 
116 and 117 introduce the terms “movement 
restriction condition” and “remote monitoring 
requirement”. Those terms are incorporated into 
provisions in section 12 by amendments 107, 108, 
109, 111 and 112. 

12:15 
The Convener: In the next sub-group, 

amendment 110 is grouped with amendments 
114, 115, 118, 135, 155 and 158. 

Hugh Henry: Amendments 155 and 158 
respond to an issue that was raised by the 
Subordinate Legislation Committee, which 
suggested that the provisions in subsections (10) 
to (12) of proposed new section 24A of the 1995 
act should be more transparent. That committee 
said that references to sections 245A to 245H of 
the 1995 act in relation to restriction of liberty 
orders had the potential to cause confusion. We 
agree with the Subordinate Legislation 
Committee’s comments. Amendment 158 will 
remedy that by replicating in full the provisions that 
apply to regulation-making powers in new section 
24B; those that apply to monitoring compliance 
with orders in new section 24C; those that apply to 
remote monitoring in new section 24D; and those 

that apply to documentary evidence in new section 
24E.  

In addition, paragraph (b) of subsection (3) of 
new section 24D has been inserted into the 1995 
act in response to the issue that this committee 
raised about tampering with or damaging 
monitoring equipment constituting breach. The 
amendment provides that the court shall include in 
the order a requirement that monitoring equipment 
should not be tampered with intentionally or 
knowingly. 

Amendment 155 deletes subsection (13) of 
proposed new section 24A. That is a consequence 
of the fact that the new approach that is reflected 
in the amendments in the previous sub-group 
makes it clear that remote monitoring 
requirements are conditions of bail. Consequently, 
subsection (13) is not needed. 

The amendments to section 12—amendments 
114, 115 and 118—respond to similar concerns 
from the Subordinate Legislation Committee, and 
are largely consequential on the changes to be 
made to section 14.  

Amendment 115 provides for the powers under 
most of the new sections that are inserted into the 
1995 act by amendment 158 to apply also in 
relation to remote monitoring requirements for 
reluctant witnesses. We thought that that was the 
simplest approach to take. However, we 
considered that trying to extend proposed new 
section 24E, on documentary evidence, to 
reluctant witnesses would be too complicated and 
would require too many modifications. Amendment 
118 inserts an equivalent of new section 24E into 
the reluctant witness provisions. Amendments 110 
and 135 are consequential. 

The Convener: If there are no further comments 
on that sub-group, we move to amendment 128, in 
the name of the minister, which is in a sub-group 
on its own.  

Hugh Henry: Amendment 128 addresses a 
significant issue, which has attracted some 
interest. It will enable the sheriff court or the High 
Court to impose electronic monitoring as a 
condition of bail at its own discretion—I emphasise 
that—in a case where a person appears on 
petition or on indictment, charged or convicted 
with murder or rape. In post-conviction cases of 
murder or rape, where bail might be appropriate 
pending sentence or appeal, the court will have to 
justify the non-use of bail if appropriate conditions 
have been attached to its being granted.  

The provisions require the court to make a 
decision whether to grant bail before applying the 
remote monitoring condition. They are drafted in 
such a way as to ensure that the court applies the 
remote monitoring requirement as an additional 
measure, rather than as a reason for granting bail 
instead of remanding the person. 
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In cases in which the charge is reduced, the 
accused has the right to have the remote 
monitoring requirement revoked, unless there are 
exceptional circumstances that justify its retention. 
The prosecutor also has the right to be heard 
before the requirement is removed, which allows 
the court to take into consideration any other 
information. 

Amendment 128 responds to the committee’s 
stage 1 report, which concluded that section 14 is 
cumbersome, because the accused has to be 
refused bail in the first instance, before 
consideration is given to a remote monitoring 
condition. In addition, we were prompted by the 
findings in the research report that was published 
today on the operation of the bail provisions in the 
1995 act in relation to the number of people 
accused of serious crimes, in particular murder 
and rape, who are released on bail with no 
supervision. 

As I indicated in my opening remarks on section 
14, the reasons for not giving the court the power 
to impose a remote monitoring requirement at first 
instance in all cases are based on sound 
evidence. The provisions need to be targeted. 
However, amendment 128 goes some way 
towards providing the courts with powers to 
impose a remote monitoring requirement at first 
instance, as an additional measure in the most 
serious cases. There have been too many cases 
recently in which the court has decided to grant 
bail to someone who is accused of a very serious 
crime and we believe that it is right to impose 
further restrictions, so that if the court decides to 
grant bail, for whatever reason, the imposition of a 
remote monitoring requirement should be 
considered. The provision will not encourage the 
court to grant bail; it will still have the right to 
refuse to grant bail in such serious cases. 

The Convener: I support amendment 128 and 
welcome the fact that the Executive has 
responded to some of the committee’s concerns 
about section 14. The amendment means that the 
court may make provisions for remote monitoring 
“at its own hand”. It is fair to say that there has 
been some public concern since the Bail, Judicial 
Appointments etc (Scotland) Act 2000 ended the 
mandatory requirement to detain those accused of 
murder, so to require the court to justify a decision 
not to impose a remote monitoring requirement 
represents a good development. 

The minister said that the ability to impose an 
electronic monitoring requirement should not 
encourage the court to consider granting bail to 
those who would otherwise have been detained. I 
support that. It is important that if the provision 
becomes law—as I hope that it will—we pursue 
the matter and scrutinise the courts’ application of 
the provision, to ensure that, in cases in which an 

accused in a murder or rape case cannot legally 
be detained, the imposition of electronic 
monitoring provides an additional safeguard for 
the public, unless the court believes that there is a 
reason why such an imposition would not be fair. 

I have only one question for the minister, which 
is the one that we always ask, to put the matter on 
the record. Has amendment 128 been ECHR 
proofed? I ask only because the provision is 
similar in design to a restriction of liberty order and 
I know that there are ECHR issues in relation to 
those orders. 

Hugh Henry: We believe that amendment 128 
is ECHR compliant and that it addresses some of 
the concerns—although understandably not all of 
them—that many people have expressed about 
cases that have been reported. It is right that the 
provision should be used in cases in which the 
court decides, for whatever reason, that an 
accused should be released on bail. 

The Convener: In the next sub-group, 
amendment 141, in the name of the minister, is 
grouped with amendments 144, 145, 146, 148 and 
149. 

Hugh Henry: Amendments 141, 144, 145 and 
146 require the court to obtain reports from the 
local authority about the place or places to which 
an offender is to be restricted and about the 
attitudes of those who are likely to be affected by 
the enforced presence of the accused at the place 
of restriction, before it imposes a remote 
monitoring requirement—or varies such a 
requirement, for example if an accused or 
appellant requires to change their address. It is 
important to avoid situations in which the 
accused’s family might not wish the accused to be 
restricted to a particular address. 

Amendment 148 allows the court to hear 
evidence from the author of the report if it 
considers that that would be appropriate. 
Amendment 149 is a minor consequential 
amendment that is required as a result of the 
renumbering of subsections. 

The Convener: Amendment 156, in the name of 
the minister, is in a sub-group on its own. 

Hugh Henry: As you know, new section 24A of 
the 1995 act provides the court with the power to 
impose a remote monitoring requirement as a 
condition of bail. As such, the provisions in the 
1995 act concerning review of and appeal against 
decisions on applications for bail will also apply to 
new section 24A. As drafted, new section 24A 
could have opened up the possibility that a person 
who had been refused bail in the first instance 
under section 23 of the 1995 act and then applied 
for but was refused bail with a remote monitoring 
requirement might be able to appeal against the 
two decisions separately under section 32 of the 
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1995 act, which would result in two appeals and 
which could have placed an onerous burden on 
the courts. I am sure that the committee will agree 
that that should be avoided, as long as there is no 
detriment to a person’s rights.   

Amendment 156 addresses that by making it 
clear that any appeal against decisions under both 
section 23, on refusal of bail at first instance, and 
new section 24A will be heard simultaneously. The 
amendment also makes it clear for the avoidance 
of doubt that a person applying for bail under 
section 23 may appeal against a refusal of that 
application, despite the availability of a right to 
apply for bail subject to a remote monitoring 
condition. 

The Convener: In the last sub-group, 
amendment 73, in the name of Margaret Mitchell, 
is grouped with amendment 77. 

Margaret Mitchell: Amendment 77 would 
amend the long title to reflect the fact that 
amendment 73 would leave out section 14. In 
principle, no one in the category that the minister 
just described who was deemed liable to be 
committed and imprisoned should be released 
under the movement restriction condition in 
section 14. When the minister was talking about 
the provision he mentioned the element of risk and 
said that the pilot would be monitored to see how it 
would play out. The Executive’s proposals are a 
step too far and present a risk that I am not 
prepared to take. That is why amendment 73 
would leave out section 14. 

Hugh Henry: I ask the committee to resist 
amendment 73 on the basis that section 14 offers 
the court the option of an additional condition of 
bail that can be used in cases where it considers 
that monitoring will provide the additional security 
that is sufficient to allow someone who would 
otherwise be remanded to remain in the 
community. Decisions to remand someone or 
grant them bail can be made on many occasions 
during the process of bringing an offence to trial or 
during the trial. An accused has the right of review 
of or appeal against a bail decision and section 14 
provides an additional option to the courts to 
consider. There is no obligation on the courts to 
use the option unless it is felt to be appropriate in 
the circumstances of the individual case. 

Our intention is to introduce a targeted option 
based on evidence from earlier Home Office pilots 
and the views of the Scottish consultation on the 
future of electronic monitoring in Scotland. The 
conclusion drawn from both those pieces of work 
is that electronic monitoring as a condition of bail 
should be targeted at those who would otherwise 
have been remanded. I accept that in the case of 
those who are charged with murder or rape there 
are further considerations in relation to the 
protection of the public. I hope that amendment 

128 will address that problem. However, the use of 
those additional powers in cases other than 
murder and rape where the person would be 
bailed in any case would be a blunt instrument that 
would tie up human and financial resources, with 
little to show in return. We should not take a belt-
and-braces approach whereby everyone being 
considered for bail should automatically be 
considered for electronic monitoring. There would 
be issues of affordability if that were to become 
the norm. There would be pressures on the police 
to deal with breaches, on the Procurator Fiscal 
Service and, ultimately, on the courts. 

I believe that our provisions will work. The court 
will still retain the power to grant or refuse bail, 
taking into account the circumstances of the 
accused and public safety issues. We intend to 
pilot and test the policy, the targeting, the 
usefulness, the impact on other agencies and the 
cost effectiveness of the measure. That is what is 
behind new section 24B of the 1995 act. 

Amendment 77 is consequential on amendment 
73. I ask Margaret Mitchell not to move 
amendments 73 and 77, on the ground of the 
assurances given. 

12:30 
Margaret Mitchell: I acknowledge that what the 

minister said was said in good faith and with the 
best of intentions. However, I am still of the 
opinion that if bail is not granted at first instance 
for this category of people, there is nothing in the 
remote monitoring requirement that would give me 
the confidence to impose it as a condition that 
would satisfy the criterion of protection of the 
public. In other words, I am not convinced that I 
would be prepared to take such a risk. On that 
basis, I am still calling for the removal of section 
14 from the bill. 

The Convener: The question is, that 
amendment 188 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 

Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 188 disagreed to. 

Amendment 200 not moved. 
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The Convener: I propose to stop there. Amendments 107 to 110 moved—[Hugh 
Henry]—and agreed to. We did not reach the end of the bill today. There 

will be a new deadline for the lodging of 
amendments, which will be Monday at 2 o’clock. I 
advise members that the next meeting will take 
place on Wednesday 24 March when we will 
continue with further consideration of stage 2 of 
the bill. 

Amendment 111 moved—[Hugh Henry]. 

Amendments 111A and 111B not moved. 

Amendment 111 agreed to. 

Amendment 112 moved—[Hugh Henry]. 

Amendment 112A not moved. Meeting closed at 12:37. 
Amendment 112 agreed to. 

Amendments 113 and 114 moved—[Hugh 
Henry]—and agreed to. 

Amendment 115 moved—[Hugh Henry]. 

Amendments 115A and 115B not moved. 

Amendment 115 agreed to. 

Amendment 189 moved—[Mr Stewart Maxwell]. 

The Convener: The question is, that 
amendment 189 be agreed to. Are we agreed? 

Members: No. 

The Convener: There will be a division. 
FOR 
Matheson, Michael (Central Scotland) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 

The Convener: The result of the division is: For 
3, Against 4, Abstentions 0. 

Amendment 189 disagreed to. 

Amendments 116 and 117 moved—[Hugh 
Henry]—and agreed to. 

Amendment 118 moved—[Hugh Henry]. 

Amendment 118A not moved. 

Amendment 118 agreed to. 

Section 12, as amended, agreed to. 
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Criminal Procedure (Amendment) (Scotland) Bill 
 

3rd Marshalled List of Amendments for Stage 2 
 

The Bill will be considered in the following order— 
 

Sections 1 to 20 Schedule 
Sections 21 and 22 Long Title 

 
Amendments marked * are new (including manuscript amendments) or have been altered.  

 

After section 12 

Hugh Henry 
 

119 After section 12, insert— 

<Service etc. on accused through a solicitor 

After section 72F of the 1995 Act (as inserted by section 5 of this Act) insert— 

“72G Service etc. on accused through a solicitor 

(1) In any proceedings on indictment, anything which is to be served on or given, 
notified or otherwise intimated to, the accused shall be taken to be so served, 
given, notified or intimated if it is, in such form and manner as may be 
prescribed by Act of Adjournal, served on or given, notified or intimated to (as 
the case may be) the solicitor described in subsection (2) below at that 
solicitor’s place of business. 

(2) That solicitor is any solicitor— 

(a) who— 

(i) has notified the prosecutor under subsection (1) of section 72F of 
this Act that he is engaged by the accused for the purposes of his 
defence; and 

(ii) has not informed the prosecutor under subsection (2) of that 
section that he has been dismissed by, or has withdrawn from 
acting for, the accused; or 

(b) who— 

(i) has been appointed to act for the purposes of the accused’s defence 
at the trial under section 92 or 288D of this Act; and 

(ii) has not been relieved of the appointment by the court.”.>  

Section 13 

Hugh Henry 
 

120 In section 13, page 23, line 8, after <section> insert <27(4A)(a),> 

SP Bill 10-ML3   Session 2 (2004) 
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Hugh Henry 
 

45 In section 13, page 23, line 10, leave out from <if> to end of line 12 

Hugh Henry 
 

46 In section 13, page 23, line 24, after <issue> insert <(other than an objection to the admissibility 
of any evidence)> 

Hugh Henry 
 

47 In section 13, page 23, line 26, after <may> insert <— 

(a)> 

Hugh Henry 
 

48 In section 13, page 23, line 27, after <issue> insert <, or 

(b) appoint the plea or issue to be disposed of at the trial diet.> 

Hugh Henry 
 

49 In section 13, page 23, line 27, at end insert— 

<(  ) After section 87 of the 1995 Act insert— 

“87A Disposal of preliminary matters at trial diet 

 Where— 

(a) any preliminary plea or issue; or 

(b) in a case to be tried in the High Court, any application, notice or other 
matter referred to in section 72(6)(b)(ii) or (iii) of this Act, 

 is to be disposed of at the trial diet, it shall be so disposed of before the jury is 
sworn, unless, where it is a preliminary issue consisting of an objection to the 
admissibility of any evidence, the court at the trial diet considers it is not 
capable of being disposed of before then.”> 

After section 13 

Hugh Henry 
 

50 After section 13, insert— 

<Objections to admissibility of evidence raised without due notice 

(1) In section 71 (first diet) of the 1995 Act— 

(a) after subsection (2) there is inserted— 

“(2YA)At a first diet, the court shall also ascertain whether there is any objection to 
the admissibility of any evidence which any party wishes to raise despite not 
having given the notice referred to in subsection (2) above, and— 

(a) if so, decide whether to grant leave under section 79(1) of this Act for 
the objection to be raised; and 
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(b) if leave is granted, dispose of the objection unless it considers it 
inappropriate to do so at the first diet. 

(2ZA)Where the court, having granted leave for the objection to be raised, decides 
not to dispose of it at the first diet, the court may— 

(a) appoint a further diet to be held before the trial diet for the purpose of 
disposing of the objection; or 

(b) appoint the objection to be disposed of at the trial diet.”, 

(b) in subsection (3), for the words “or (2)” substitute “, (2) or (2YA)”. 

(2) After section 79 of the 1995 Act (as inserted by section 13 of this Act) insert— 

“79A Objections to admissibility of evidence raised after first diet or 
preliminary hearing 

(1) This section applies where a party seeks to raise an objection to the 
admissibility of any evidence after— 

(a) in proceedings in the High Court, the preliminary hearing; or 

(b) in proceedings on indictment in the sheriff court, the first diet. 

(2) The court shall not, under section 79(1) of this Act, grant leave for the 
objection to be raised if the party seeking to raise it has not given written 
notice of his intention to do so to the other parties. 

(3) However, the court may, where the party seeks to raise the objection after the 
commencement of the trial, dispense with the requirement under subsection (2) 
above for written notice to be given. 

(4) Where the party seeks to raise the objection after the commencement of the 
trial, the court shall not, under section 79(1) of this Act, grant leave for the 
objection to be raised unless it considers that it could not reasonably have been 
raised before that time. 

(5) Where the party seeks to raise the objection before the commencement of the 
trial and the court, under section 79(1), grants leave for it to be raised, the court 
shall— 

(a) if it considers it appropriate to do so, appoint a diet to be held before the 
commencement of the trial for the purpose of disposing of the objection; 
or 

(b) dispose of the objection at the trial diet. 

(6) In appointing a diet under subsection (5)(a) above, the court may postpone the 
trial diet for such period as appears to it to be appropriate and may, if it thinks 
fit, direct that such period (or some part of it) shall not count towards any time 
limit applying in respect of the case. 

(7) The accused shall appear at any diet appointed under subsection (5)(a) above. 

(8) For the purposes of this section, the trial shall be taken to commence when the 
jury is sworn.”.> 

Hugh Henry 
 

51 After section 13, insert— 
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<Alteration of diets 

After section 75 of the 1995 Act insert— 

“Adjournment and alteration of diets 

75A Adjournment and alteration of diets 

(1) This section applies where any diet has been fixed in any proceedings on 
indictment. 

(2) The court may, if it considers it appropriate to do so, adjourn the diet. 

(3) However— 

(a) in the case of a trial diet, the court may adjourn the diet under subsection 
(2) above only if the indictment is not brought to trial at the diet; 

(b) if the court adjourns any diet under that subsection by reason only that, 
following enquiries for the purpose of ascertaining whether the accused 
has engaged a solicitor for the purposes of the conduct of his defence at 
or for the purposes of a preliminary hearing or at a trial, it appears to the 
court that he has not done so, the adjournment shall be for a period of not 
more than 48 hours. 

(4) A trial diet in the High Court may be adjourned under subsection (2) above to a 
diet to be held at a sitting of the Court in another place. 

(5) The court may, on the application of any party to the proceedings made at any 
time before commencement of any diet— 

(a) discharge the diet; and 

(b) fix a new diet for a date earlier or later than that for which the discharged 
diet was fixed. 

(6) Before determining an application under subsection (5) above, the court shall 
give the parties an opportunity to be heard. 

(7) However, where all the parties join in an application under that subsection, the 
court may determine the application without hearing the parties and, 
accordingly, may dispense with any hearing previously appointed for the 
purpose of subsection (6) above. 

(8) Where there is a hearing for the purpose of subsection (6) above, the accused 
shall attend it unless the court permits the hearing to proceed notwithstanding 
the absence of the accused. 

(9) In appointing a new trial diet under subsection (5)(b) above, the court— 

(a) shall have regard to the state of preparation of the prosecutor and the 
accused with respect to their cases and, in particular, to the likelihood of 
the case being ready to proceed to trial on the date to be appointed for 
the trial diet; and 

(b) may, if it appears to the court that there are any preliminary pleas, 
preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial, appoint a diet to 
be held before the trial diet for the purpose of disposing of or, as the case 
may be, ascertaining them. 
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(10) A date for a new diet may be fixed under subsection (5)(b) above 
notwithstanding that the holding of the diet on that date would result in any 
provision of this Act as to the minimum or maximum period within which the 
diet is to be held or to commence not being complied with. 

(11) In subsections (5) to (9) above, “the court” means— 

(a) in the case of proceedings in the High Court, a single judge of that Court; 
and 

(b) in the case of proceedings in the sheriff court, that court. 

(12) For the purposes of subsection (5) above— 

(a) a diet other than a trial diet shall be taken to commence when it is called; 
and 

(b) a trial diet shall be taken to commence when the jury is sworn.”.> 

Hugh Henry 
 

121 After section 13, insert— 

<Uncontroversial evidence 

 In section 258 (uncontroversial evidence) of the 1995 Act, after subsection (4) insert— 

“(4A) Where a notice is served under subsection (3) above in any solemn 
proceedings, the court may, on the application of any party to the proceedings 
made not less than 48 hours before the relevant diet, direct that any challenge 
in the notice to any fact is to be disregarded for the purposes of subsection (4) 
above if the court considers the challenge to be unjustified. 

(4B) In subsection (4A) above, “the relevant diet” means— 

(a) in proceedings in the High Court, the preliminary hearing; and 

(b) in proceedings in the sheriff court, the first diet. 

(4C) In proceedings in the High Court, the Court may, on cause shown, allow an 
application under subsection (4A) above to be made after the time limit 
specified in that subsection.”.> 

Michael Matheson 
 

72 After section 13, insert— 

<Disclosure of information 

After section 255A of the 1995 Act insert— 

“Disclosure of information 

255B  Disclosure of information 

(1) This section relates to solemn proceedings. 

(2) The prosecutor shall provide to an accused or, if the accused is legally 
represented to the accused’s legal representative— 

(a) a written explanation of any material developments in relation to the 
investigation of the case; and  

(b) access to all relevant evidence. 
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(3) Information referred to in subsection (2)(a) above shall be provided as soon as 
reasonably practicable after such material developments occur. 

(4)  Access referred to in subsection (2)(b) above shall be provided as soon as 
reasonably practicable after it becomes available. 

(5)  In this section— 

 “the accused’s legal representative” means— 

(a) the solicitor; or 

(b) where the solicitor has instructed counsel for the purposes of the 
conduct of the accused’s case, either the solicitor or that counsel, 
or both; and 

 “counsel” includes a solicitor who has a right of audience in the High 
Court of Justiciary under section 25A (rights of audience in various 
courts including the High Court of Justiciary) of the Solicitors (Scotland) 
Act 1980 (c.46).”.> 

Section 14 

Pauline McNeill 
 

201 In section 14, page 23, line 33, leave out from <refused> to end of line 5 on page 24 and insert 
<decided to admit a person to bail subject to a movement restriction condition (as well as any 
other conditions required to be imposed under section 24(4) of this Act) the court may, at its own 
hand, impose, as a further condition of bail, a remote monitoring requirement.> 

Hugh Henry 
 

122 In section 14, page 23, line 34, leave out from <(referred> to <applicant”)> 

Hugh Henry 
 

123 In section 14, page 23, line 35, leave out <requirement such as is mentioned in paragraph (b)(ii) 
below> and insert <remote monitoring requirement> 

Hugh Henry 
 

124 In section 14, page 23, line 36, leave out <applicant> and insert <person> 

Hugh Henry 
 

125 In section 14, page 23, line 37, leave out from <condition> to <movements> in line 38 and insert 
<movement restriction condition> 

Hugh Henry 
 

126 In section 14, page 24, line 1, leave out from beginning to <applicant> and insert <admit the 
person> 

Hugh Henry 
 

127 In section 14, page 24, leave out lines 4 and 5 and insert— 
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<(ii) impose, as a further condition of bail, a remote monitoring 
requirement.> 

Hugh Henry 
 

128 In section 14, page 24, line 5, at end insert— 

<(1A) Where a court— 

(a) grants bail to any person charged with or convicted of murder or rape; 
and 

(b) in doing so, imposes a movement restriction condition, 5 

10 

15 

20 

 the court may, at its own hand, impose, as a further condition of bail, a remote 
monitoring requirement. 

(1B) Where a court, in granting bail to a person convicted of murder or rape— 

(a) imposes a movement restriction condition; but 

(b) does not impose a remote monitoring requirement, 

 the court shall state reasons for not imposing such a requirement. 

(1C) In deciding whether to grant bail to a person referred to in paragraph (a) of 
subsection (1A) above, the court shall disregard the availability of the power 
conferred by that subsection. 

(1D) Where— 

(a) a remote monitoring requirement has been imposed under subsection 
(1A) above on a person charged with murder or rape; and 

(b) subsequently, the charge against the person is reduced, 

 the court shall, on the application of the person, revoke the remote monitoring 
requirement unless it considers that there are exceptional circumstances 
justifying the continued imposition of the requirement. 

(1E) An application under subsection (1D) above shall be intimated immediately 
and in writing to the Crown Agent and the court shall, before determining it, 
give the prosecutor an opportunity to be heard.> 

Pauline McNeill 
 

128A As an amendment to amendment 128, leave out lines 2 to 7 

Pauline McNeill 
 

128B As an amendment to amendment 128, line 12, leave out from <referred> to end of line 14 and 
insert <charged with or convicted of murder or rape, the court shall disregard the availability of 
the power conferred by subsection (1) above.> 

Pauline McNeill 
 

128C As an amendment to amendment 128, line 17, leave out <(1A)> and insert <(1)> 

 7 615



Hugh Henry 
 

129 In section 14, page 24, line 6, leave out <make an order under subsection (1)> and insert <impose 
a remote monitoring requirement under subsection (1) or (1A)> 

Pauline McNeill 
 

129A As an amendment to amendment 129, line 2, leave out <or (1A)> 

Hugh Henry 
 

130 In section 14, page 24, line 7, leave out <applicant> and insert <accused> 

Hugh Henry 
 

131 In section 14, page 24, line 8, leave out <making an order under subsection (1)> and insert 
<imposing a remote monitoring requirement under subsection (1) or (1A)> 

Pauline McNeill 
 

131A As an amendment to amendment 131, line 2, leave out <or (1A)> 

Hugh Henry 
 

132 In section 14, page 24, line 9, leave out <applicant> and insert <accused> 

Hugh Henry 
 

133 In section 14, page 24, line 10, leave out <of the order and, in particular> 

Hugh Henry 
 

134 In section 14, page 24, line 11, leave out from <to> to <above> in line 12  

Hugh Henry 
 

135 In section 14, page 24, line 13, leave out from <245C(2)> to <below> in line 14 and insert 
<24D(3) of this Act> 

Hugh Henry 
 

136 In section 14, page 24, line 15, leave out <applicant> and insert <accused> 

Hugh Henry 
 

137 In section 14, page 24, line 17, after first <the> insert <movement restriction> 

Hugh Henry 
 

138 In section 14, page 24, line 17, leave out <requirement under subsection (1)(b)(ii) above> and 
insert <remote monitoring requirement> 
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Hugh Henry 
 

139 In section 14, page 24, line 20, leave out <make an order under subsection (1)> and insert 
<impose a remote monitoring requirement under subsection (1) or (1A)> 

Pauline McNeill 
 

139A As an amendment to amendment 139, line 2, leave out <or (1A)> 

Hugh Henry 
 

140 In section 14, page 24, line 21, leave out <applicant> and insert <accused> 

Hugh Henry 
 

141 In section 14, page 24, line 24, leave out from beginning to <above> and insert <Subsection (5A) 
below applies where the court is proposing— 

(a) to impose under subsection (1) or (1A) above a remote monitoring 
requirement> 

Pauline McNeill 
 

141A As an amendment to amendment 141, line 3, leave out <or (1A)> 

Hugh Henry 
 

142 In section 14, page 24, line 25, leave out from <condition> to <movements> and insert 
<movement restriction condition in relation to which the requirement is proposed to be imposed> 

Hugh Henry 
 

143 In section 14, page 24, line 26, leave out <applicant> and insert <accused> 

Hugh Henry 
 

144 In section 14, page 24, line 26, after <places,> insert <or 

(b) to vary the movement restriction condition in relation to which the 
requirement is imposed so as to specify a different place or different 
places. 

(5A) Before imposing the requirement or, as the case may be, varying the 
condition,> 

Hugh Henry 
 

145 In section 14, page 24, line 26, after <shall> insert— 

<( )> 

Hugh Henry 
 

146 In section 14, page 24, line 27, leave out from first <information> to first <to> in line 28 and 
insert <a report by an officer of a local authority about— 

(  ) the place or places proposed to be specified; and 
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(  )> 

Hugh Henry 
 

147 In section 14, page 24, line 29, leave out <applicant> and insert <accused> 

Hugh Henry 
 

148 In section 14, page 24, line 29, at end insert <; and 

( ) if it considers it necessary, hear the officer who prepared the report.> 

Hugh Henry 
 

149 In section 14, page 24, line 30, leave out <(5)> and insert <(5A)> 

Hugh Henry 
 

150 In section 14, page 24, line 32, leave out from <makes> to end of line 35 and insert— 

<(a) imposes a remote monitoring requirement under subsection (1) or (1A) 
above; 

(b) revokes such a requirement; or 

(c) varies or revokes a movement restriction condition in respect of which 
such a requirement has been imposed,> 

5 

Pauline McNeill 
 

150A As an amendment to amendment 150, line 2, leave out <or (1A)> 

Hugh Henry 
 

151 In section 14, page 24, line 36, after <order> insert <containing the requirement, revocation or, as 
the case may be, variation> 

Hugh Henry 
 

152 In section 14, page 24, line 38, leave out from <requirement> to <(1)(b)(ii)> in line 39 and insert 
<remote monitoring requirement imposed under subsection (1) or (1A)> 

Pauline McNeill 
 

152A As an amendment to amendment 152, line 2, leave out <or (1A)> 

Hugh Henry 
 

153 In section 14, page 24, line 40, leave out <in an order under this section> and insert <on bail> 

Hugh Henry 
 

154 In section 14, page 25, line 2, leave out from <condition> to <movements> in line 3 and insert 
<movement restriction condition in respect of which a remote monitoring requirement has been 
imposed> 
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Hugh Henry 
 

155 In section 14, page 25, leave out lines 5 to 26 

Hugh Henry 
 

156 In section 14, page 25, line 26, at end insert— 

<(  ) Nothing in subsection (1) above affects any right which a person has to appeal 
against a decision refusing to admit the person to bail. 

(  ) However, where in a case in which an application has been made under 
subsection (1) above following a decision of a court to refuse to admit the 
applicant to bail— 

(a) an appeal is taken against the decision; and 

(b) the applicant is refused bail under subsection (1) above, 

 any appeal against the refusal of bail under that subsection shall be conjoined 
with the appeal referred to in paragraph (a) above.> 

Hugh Henry 
 

157 In section 14, page 25, leave out lines 27 to 29 and insert— 

<(  ) In this section and sections 24B to 24E of this Act— 

(a) “a movement restriction condition” means, in relation to a person 
admitted to bail, a condition of bail imposed under section 24(4)(b) of 
this Act restricting the person’s movements, including such a condition 
requiring the person to be, or not to be, in any place or description of 
place for, or during, any period or periods or at any time;  

5 

10 

5 

(b) “a remote monitoring requirement” means, in relation to a movement 
restriction condition, a requirement that compliance with the condition 
be remotely monitored; and 

(c) references to the “accused” are references to any person in relation to 
whom a remote monitoring requirement is imposed or to be imposed 
under subsection (1) or (1A) above.> 

Pauline McNeill 
 

157A As an amendment to amendment 157, line 13, leave out <or (1A)> 

Hugh Henry 
 

158 In section 14, page 25, line 33, at end insert— 

<24B Regulations as to power to impose remote monitoring requirements under 
section 24A 

(1) The Scottish Ministers may by regulations prescribe— 

(a) which courts, or description or descriptions of courts, may impose 
remote monitoring requirements under 24A(1) or (1A) of this Act; 
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(b) what method or methods of monitoring compliance with a movement 
restriction condition may be specified in any such requirement by any 
such court; and 

(c) the description or descriptions of persons in respect of whom such 
requirements may be imposed. 
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(2) Regulations under subsection (1) above may make different provision in 
relation to the matters mentioned in paragraphs (b) and (c) of that subsection in 
relation to different courts or descriptions of courts. 

(3) Without prejudice to the generality of subsection (1) above, in relation to 
district courts, regulations under that subsection may make provision as 
respects such courts by reference to whether the court is constituted by a 
stipendiary magistrate or by one or more justices. 

(4) Regulations under subsection (1) above may make such transitional and 
consequential provisions, including provision in relation to the continuing 
effect of any remote monitoring requirements imposed under section 24A(1) or 
(1A) in force when new regulations are made, as the Scottish Ministers 
consider appropriate. 

(5) Regulations under subsection (1) above shall be made by statutory instrument 
and a statutory instrument containing any such regulations shall be subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

 
24C Monitoring of compliance in pursuance of requirements imposed under 

section 24A 

(1) Where the Scottish Ministers, in regulations under section 24B(1) of this Act, 
empower a court or a description of court to impose remote monitoring 
requirements under section 24A(1) or (1A) of this Act they shall notify the 
court or, as the case may be, each court of that description of the person or 
description of person who may be designated by that court for the purpose of 
monitoring the compliance with any movement restriction condition of the 
person in respect of whom the requirement is imposed. 

(2) A court which imposes a remote monitoring requirement under section 24A(1) 
or (1A) of this Act shall include provisions in the requirement for making a 
person notified by the Scottish Ministers under subsection (1) above or a 
description of persons so notified responsible for monitoring the compliance of 
the person in respect of whom it is imposed with the movement restriction 
condition in respect of which it is imposed. 

(3) Where the Scottish Ministers change the person or description of persons 
notified by them under subsection (1) above, any court which has imposed a 
remote monitoring requirement under 24A(1) or (1A) of this Act shall, if 
necessary, vary the requirement accordingly and shall notify the variation to 
the person in respect of whom the order was made. 
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24D Remote monitoring 

(1) The Scottish Ministers may make such arrangements, including contractual 
arrangements, as they consider appropriate with such persons, whether legal or 
natural, as they think fit for the remote monitoring, in pursuance of remote 
monitoring requirements imposed under section 24A(1) or (1A), of the 
compliance of persons in respect of whom such requirements are imposed with 
the movement restriction conditions in respect of which they are imposed. 
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(2) Different arrangements may be made under subsection (1) above in relation to 
different areas or different forms of remote monitoring. 

(3) A court imposing a remote monitoring requirement under section 24A(1) or 
(1A) of this Act shall include in the requirement, as a further condition of bail, 
a requirement that the person in respect of whom it is imposed— 

(a) shall, either continuously or for such periods as may be specified, wear 
or carry a device for the purpose of enabling the remote monitoring of 
his compliance with the movement restriction condition in respect of 
which it is imposed to be carried out; and 

(b) shall not tamper with or intentionally damage the device or knowingly 
allow it to be tampered with or intentionally damaged. 

(4) The Scottish Ministers shall by regulations specify devices which may be used 
for the purpose of remotely monitoring the compliance of persons in respect of 
whom remote monitoring requirements have been imposed under section 
24A(1) or (1A) of this Act with the movement restriction conditions in respect 
of which they are imposed. 

(5) Regulations under subsection (4) above shall be made by statutory instrument 
and a statutory instrument containing such regulations shall be subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

 
24E Documentary evidence in proceedings for breach of bail conditions being 

remotely monitored 

(1) This section applies in proceedings against a person (referred to in this section 
as “the accused”) for an offence under subsection (1)(b) of section 27 of this 
Act (failure to comply with a condition imposed on bail) where the condition 
referred to in that subsection is— 

(a) a movement restriction condition in respect of which a remote 
monitoring requirement has been imposed under section 24A(1) or (1A); 
or 

(b) a requirement imposed under section 24D(3)(b) of this Act. 

(2) Evidence of— 

(a) in the case referred to in subsection (1)(a) above, the presence or absence 
of the accused at a particular place at a particular time; or 

(b) in the case referred to in subsection (1)(b) above, any tampering with or 
damage to a device worn or carried by the accused for the purpose of 
remotely monitoring his whereabouts, 

 may, subject to subsections (5) and (6) below, be given by the production of 
the document or documents referred to in subsection (3) below. 
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(3) That document or those documents is or are a document or documents bearing 
to be— 

(a) a statement automatically produced by a device specified in regulations 
made under section 24D(4) of this Act, by which the accused’s 
whereabouts were remotely monitored; and 95 

100 

105 

110 

(b) a certificate signed by a person nominated for the purpose of this 
paragraph by the Scottish Ministers that the statement relates to— 

(i) in the case referred to in subsection (1)(a) above, the whereabouts 
of the accused at the dates and times shown in the statement; or 

(ii) in the case referred to in subsection (1)(b) above, any tampering 
with or damage to the device. 

(4) The statement and certificate mentioned in subsection (3) above shall, when 
produced in the proceedings, be sufficient evidence of the facts set out in them. 

(5) Neither the statement nor the certificate mentioned in subsection (3) above 
shall be admissible in evidence unless a copy of both has been served on the 
accused prior to the trial. 

(6) Without prejudice to subsection (5) above, where it appears to the court that 
the accused has had insufficient notice of the statement or certificate, it may 
adjourn the trial or make an order which it thinks appropriate in the 
circumstances.”.>   

Pauline McNeill 
 

158A As an amendment to amendment 158, line 6, leave out <or (1A)> 

Pauline McNeill 
 

158B As an amendment to amendment 158, line 21, leave out <or (1A)> 

Pauline McNeill 
 

158C As an amendment to amendment 158, line 31, leave out <or (1A)> 

Pauline McNeill 
 

158D As an amendment to amendment 158, line 37, leave out <or (1A)> 

Pauline McNeill 
 

158E As an amendment to amendment 158, line 44, leave out <or (1A)> 

Pauline McNeill 
 

158F As an amendment to amendment 158, line 51, leave out <or (1A)> 

Pauline McNeill 
 

158G As an amendment to amendment 158, line 56, leave out <or (1A)> 
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Pauline McNeill 
 

158H As an amendment to amendment 158, line 68, leave out <or (1A)> 

Pauline McNeill 
 

158I As an amendment to amendment 158, line 80, leave out <or (1A)> 

Margaret Mitchell 
 

73 Leave out section 14 

Section 15 

Hugh Henry 
 

159 In section 15, page 25, line 42, at end insert— 

<“(  ) Before determining an application under subsection (2) above, the court shall 
give the prosecutor an opportunity to be heard.> 

Hugh Henry 
 

160 In section 15, page 26, line 5, at end insert <; or 

(  ) the sentence to be imposed on, or other method of dealing with, him.> 

Hugh Henry 
 

161 In section 15, page 26, line 10, leave out from <and> to end of line 12 

Hugh Henry 
 

162 In section 15, page 26, line 20, at end insert <; or 

(  ) the sentence to be imposed on, or other method of dealing with, 
him.> 

Section 16 

Hugh Henry 
 

52 In section 16, page 26, line 31, after <by> insert <the prosecutor or> 

After section 19 

Hugh Henry 
 

78 After section 19, insert— 

<Protection of Children (Scotland) Act 2003: references following conviction 

(1) In section 10 (referral of person convicted of offence against a child for inclusion on list 
of persons considered unsuitable to work with children) of the Protection of Children 
(Scotland) Act 2003 (asp 5)— 
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(a) for “proposed reference”, where it appears in subsections (5) and (6), substitute 
“reference proposed under subsection (1) above”, 

(b) for paragraphs (a) and (b) of subsection (6) substitute— 

“(a) the period during which an appeal against the proposed reference may be 
brought has expired without an appeal being brought; or 

(b) where an appeal is brought within that period, it is dismissed or 
abandoned.”. 

(2) In subsection (1) of section 110 (note of appeal) of the 1995 Act, after “Act”, where 
second occurring, insert “or, in the case of an appeal under section 106(1)(db) or (dc) of 
this Act, the date on which the proposal to make a reference is made”. 

(3) After subsection (2) of section 111 (extension of period during which an appeal may be 
brought in solemn proceedings) insert— 

“(3) Subsection (2) above does not allow the High Court to extend any such period  
which relates to an appeal under section 106(1)(db), (dc) or (f)(ii) or (iii) of 
this Act.”. 

(4) After subsection (3) of section 181 (extension of period during which an appeal may be 
brought in summary proceedings) insert— 

“(4) Subsection (1) above does not allow the High Court to make a direction in 
relation to an appeal under section 175(2)(cb) or (d)(ii) or (iii) of this Act.”. 

(5) In subsection (2)(a) of section 186 (appeals against sentence) of the 1995 Act— 

(a) the word “or”, which immediately precedes sub-paragraph (ii) is repealed, 

(b) after that sub-paragraph insert “; or 

(iii) in the case of an appeal under section 175(2)(cb), the date on 
which it is proposed that a reference be made”.> 

Hugh Henry 
 

163 After section 19, insert— 

<Admissibility of prior statements of witnesses 

In section 260 (admissibility of prior statements of witnesses) of the 1995 Act, after 
subsection (4) insert— 

“(5) A prior statement made by a witness shall not, in any proceedings on 
indictment, be inadmissible by reason only that it is not included in any list of 
productions lodged by the parties.”.>  

Section 20 

Hugh Henry 
 

164 In section 20, page 27, line 37, leave out from <minor> to end of line and insert <further 
modifications of the 1995 Act, including modifications of a minor and consequential nature.> 

 16624



Schedule  

Hugh Henry 
 

165 In the schedule, page 29, line 35, at end insert— 

<( ) after subsection (6) insert— 

“(6A) Subsection (6) above does not apply in relation to an accused admitted to bail 
under section 65(8C) of this Act.”.>  

Hugh Henry 
 

166 In the schedule, page 29, line 39, at end insert— 

<After section 25 insert— 

“25A Failure to accept conditions of bail under section 65(8C): continued 
detention of accused 

 An accused who— 5 

10 

(a) is, by virtue of subsection (4) of section 65 of this Act, entitled to be 
admitted to bail, but 

(b) fails to accept any of the conditions imposed by the court on bail under 
subsection (8C) of that section, 

 shall continue to be detained under the committal warrant for so long as he 
fails to accept any of those conditions.”.> 

Pauline McNeill 
 

166A As an amendment to amendment 166, line 10, after <shall> insert <, subject to section 65(1) and 
(1A),> 

Hugh Henry 
 

167 In the schedule, page 29, line 41, at end insert— 

<( ) in subsection (4A)(a), for the words from “under” in the first place where it occurs 
to “71(2)” substitute “in accordance with section 71(2) or 72(6)(b)(i)”.> 

Hugh Henry 
 

168 In the schedule, page 29, line 41, at end insert— 

<In section 28 (breach of bail conditions: arrest of offender etc.), after subsection (4) 
insert— 

“(4A) Subsection (2) above shall have effect in relation to an accused released on bail 
by virtue of section 65(8C) of this Act as if the reference to the court to which 
his application for bail was first made were a reference to the court or judge 
which admitted him to bail under that section; and the references to “court” in 
subsection (4) above shall include any such court or judge.”. 

In section 31 (bail review on prosecutor’s application), after subsection (3) insert— 

“(3A) In relation to an accused admitted to bail under section 65(8C) of this Act— 
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(a) an application may be made under subsection (1) above only in relation 
to the conditions imposed on bail; and 

(b) paragraph (a) of subsection (3) above shall not apply in relation to any 
such application.”. 

In section 32 (bail appeal), after subsection (2) insert— 

“(2A) The public prosecutor may, in relation to an accused admitted to bail under 
section 65(8C) of this Act, appeal under subsection (2) above only in relation 
to the conditions imposed on bail.”.> 

Hugh Henry 
 

169 In the schedule, page 30, line 9, at end insert— 

  <In section 54 (insanity in bar of trial), in subsection (1)(b), after “diet” in the first place 
where it occurs insert “or, in proceedings on indictment where the finding is made at or 
before the first diet (in the case of proceedings in the sheriff court) or the preliminary 
hearing (in the case of proceedings in the High Court), that diet or, as the case may be, 
hearing”. 

  In section 56 (examination of facts: supplementary provisions)— 

(a) in subsection (1)— 

(i) after “diet” in the first place where it occurs insert “or, in proceedings on 
indictment, at the first diet (in the case of proceedings in the sheriff court) 
or the preliminary hearing (in the case of proceedings in the High Court)”, 

(ii) after “diet” in the second place where it occurs insert “, first diet or, as the 
case may be, preliminary hearing”. 

(b) subsection (2) is repealed.>   

Hugh Henry 
 

170 In the schedule, page 30, line 28, leave out <a> and insert <the> 

Hugh Henry 
 

53 In the schedule, page 30, line 39, at end insert— 

<(  ) after subsection (4) insert— 

“(4A) The prosecutor shall have a duty to cite a witness included in the list only if— 

(a) it has been ascertained under— 

(i) in the case of proceedings in the High Court, section 72(6)(c); or 

(ii) in the case of proceedings in the sheriff court, section 71(1C)(a), 

 of this Act that the witness is required by the prosecutor or the accused to 
attend the trial; or 

(b) where, in the case of proceedings in the High Court, the preliminary 
hearing has been dispensed with under subsection (8) of section 72B of 
this Act, the witness was identified in the application under that 
subsection as being required by the prosecutor or the accused to attend 
the trial.”,> 
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Pauline McNeill 
 

191 In the schedule, page 30, line 40, leave out from beginning to the end of line 6 on page 31 

Hugh Henry 
 

171 In the schedule, page 31, line 4, leave out from <not> to <diet> and insert <before the jury is 
sworn to try the case> 

Hugh Henry 
 

172 In the schedule, page 31, line 8, leave out <68(3) (productions)> and insert <68 (productions)— 

(a) in subsection (3)> 

Hugh Henry 
 

173 In the schedule, page 31, line 14, at end insert— 

<(b) in subsection (4)— 

(i) in paragraph (a), for the words from “the accused” to “diet” substitute “the 
case is to be tried in the High Court”, 

(ii) in paragraph (b), for the words from “he” to “diet” substitute “the case is to 
be tried in the sheriff court”.> 

Hugh Henry 
 

174 In the schedule, page 31, line 22, leave out <71(2) (first diet),> and insert <71 (first diet)— 

(a) in subsection (2),> 

Hugh Henry 
 

175 In the schedule, page 31, line 24, at end insert— 

<(b) subsections (8) and (8A) are repealed.> 

Hugh Henry 
 

54 In the schedule, page 31, line 24, at end insert— 

<Section 71A is repealed.> 

Hugh Henry 
 

176 In the schedule, page 31, line 27, at end insert— 

  <In section 76 (procedure where accused desires to plead guilty), in subsection (3), after 
“diet” in the third place where it occurs insert “or, where the accused has been indicted 
to the High Court, the preliminary hearing”.> 

Hugh Henry 
 

177 In the schedule, page 31, line 29, leave out <(1)(a),> and insert <(1), in paragraph (a),> 
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Hugh Henry 
 

178 In the schedule, page 31, line 40, leave out <(4)(b)(ii)> and insert <(4)(a)(ii)> 

Hugh Henry 
 

179 In the schedule, page 31, line 41, leave out <diet> and insert <hearing> 

Hugh Henry 
 

55 In the schedule, page 32, line 6, leave out paragraph 17 and insert— 

<17 Section 80 (alteration and postponement of trial diet) is repealed.> 

Hugh Henry 
 

56 In the schedule, page 32, line 16, leave out paragraph 18 

Hugh Henry 
 

180 In the schedule, page 32, line 28, at end insert— 

<( ) the words from “(that” to “Act)” are repealed,> 

Hugh Henry 
 

181 In the schedule, page 32, line 30, at end insert— 

<( ) in sub-paragraph (ii), the words from “(that” to “Act)” are repealed,> 

Hugh Henry 
 

182 In the schedule, page 33, line 26, after <judge)> insert— 

<( )> 

Hugh Henry 
 

183 In the schedule, page 33, line 28, at end insert— 

<( ) in subsection (1)(b)(i), for the words “that sitting” substitute “the same day”.> 

Hugh Henry 
 

184 In the schedule, page 34, line 8, at end insert— 

  <In section 245A (restriction of liberty orders), in subsection (6)— 

(a) after “shall” insert “— 

(a)”, 

(b) for the words from “information” in the first place where it first occurs to “to” in 
the second place where it second occurs substitute “a report by an officer of a 
local authority about— 

(i) the place or places proposed to be specified; and 

(ii)”, and 
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(c) at the end insert “; and 

(b) if it considers it necessary, hear the officer who prepared the report.” 

  In section 245C (remote monitoring), in subsection (2)— 

(a) after “offender” insert “— 

(a)”, and 

(b) at the end insert “, and 

(b) shall not tamper with or intentionally damage the device or knowingly 
allow it to be tampered with or intentionally damaged.”. 

In section 245E (variation of restriction of liberty order)— 

(a) after subsection (4) insert— 

“(4A) Before varying a restriction of liberty order so as to require the offender to 
remain in a specified place or places or so as to specify a different place or 
different places in which the offender is to remain, the court shall— 

(a) obtain and consider a report by an officer of a local authority about— 

(i) the place or places proposed to be specified, and 

(ii) the attitude of persons likely to be affected by any enforced 
presence there of the offender; and 

(b) if it considers it necessary, hear the officer who prepared the report.”, 
and 

(b) in subsection (6)(a)— 

(i) after “places” in the first place where it occurs insert “— 

(i)”, 

(ii) for the words from “information” in the first place where it occurs to “to” 
in the second place where it occurs substitute “a report by an officer of a 
local authority about the place or places proposed to be specified and”  

(ii) after “offender;” insert “and 

(ii) if it considers it necessary, hear the officer who prepared the 
report;”.> 

Hugh Henry 
 

185 In the schedule, page 37, line 4, at end insert <and, where in any case a further preliminary 
hearing is held or to be held under this Act, includes the diet consisting of that further preliminary 
hearing> 

Long Title 

Mr Stewart Maxwell 
 

106 In the long title, page 1, line 2, after second <of> insert <managed meetings and> 

Hugh Henry 
 

57 In the long title, page 1, line 2, leave out from <and> to <dismissal> in line 4 
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Hugh Henry 
 

58 In the long title, page 1, line 4, leave out <alteration and> 

Hugh Henry 
 

74 In the long title, page 1, line 5, leave out from first <to> to <proceed;> in line 6 

Hugh Henry 
 

59 In the long title, page 1, line 9, leave out from <remove> to second <for> and insert <make 
further provision as to> 

Hugh Henry 
 

60 In the long title, page 1, line 10, after <jurors,> insert <to require any solicitor engaged by the 
accused to notify the court and the prosecutor of his engagement, withdrawal and dismissal,> 

Hugh Henry 
 

75 In the long title, page 1, line 10, after <jurors,> insert <to make new provision as to the procedure 
where the trial diet does not proceed,>  

Marlyn Glen 
 

190 In the long title, page 1, line 11, leave out <reluctant> and insert <obstructive> 

Hugh Henry 
 

186 In the long title, page 1, line 11, leave out second <and> and insert <, to enable notices and other 
documents to be served on the accused through his solicitor,> 

Hugh Henry 
 

61 In the long title, page 1, line 12, after <issues> insert <and to make new provision as to the 
adjournment and alteration of diets;> 

Michael Matheson 
 

76 In the long title, page 1, line 12, after <issues;> insert <to make provision for the disclosure of 
information by the prosecutor;> 

Margaret Mitchell 
 

77 In the long title, page 1, line 12, leave out from second <to> to <monitored;> in line 14 

Hugh Henry 
 

79 In the long title, page 1, line 20, after <prosecutor;> insert <to clarify when criminal proceedings 
are finally determined for the purposes of section 10 of the Protection of Children (Scotland) Act 
2003 (asp 5);> 
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JUSTICE 1 COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

12th Meeting, 2004 (Session 2) 
 

Wednesday 24 March 2004 
 

Present: 
Bill Butler Marlyn Glen 
Michael Matheson Pauline McNeill (Convener) 
Margaret Mitchell Margaret Smith 
Also present: Hugh Henry (Deputy Minister for Justice). 

Apologies were received from Mr Stewart Maxwell (Deputy Convener). 
Criminal Procedure (Amendment) (Scotland) Bill – Stage 2: The Committee 
considered the Bill at Stage 2 (Day 3). 

Amendments 119, 120, 45, 46, 47, 48, 49, 50, 51, 121, 122, 123, 124, 125, 126, 
127, 128, 129, 130, 131, 132, 133, 134, 135, 136, 137, 138, 139, 140, 141, 142, 
143, 144, 145, 146, 147, 148, 149, 150, 151, 152, 153, 154, 155, 156, 157, 158, 
159, 160, 161, 162, 52, 78, 163, 164, 165, 166, 167, 168, 169, 170, 53, 171, 172, 
173, 174, 175, 54, 176, 177, 178, 179, 55, 56, 180, 181, 182, 183, 184, 185, 57, 
58, 74, 59, 60, 75, 190, 186, 61 and 79 were agreed to (without division). 

Amendment 73 was disagreed to (by division: For 1, Against 5, Abstentions 0). 

Amendments 72 and 191 were moved and, with the agreement of the Committee, 
withdrawn. 

The remaining amendments were not moved or were pre-empted. 

Sections 17, 18, 19, 21 and 22 were agreed to without amendment. 

Sections 13, 14, 15, 16 and 20, the schedule and the long title were agreed to as 
amended. 

The Committee completed Stage 2 consideration of the Bill. 
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Scottish Parliament 

Justice 1 Committee 

Wednesday 24 March 2004 

(Morning) 

[THE CONVENER opened the meeting at 11:17] 

Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 2 

The Convener (Pauline McNeill): Good 
morning and welcome to the 12th meeting in 2004 
of the Justice 1 Committee. I apologise for the late 
start—the minister was at another committee 
meeting. 

The Deputy Minister for Justice (Hugh 
Henry): I apologise. My team and I were enjoying 
ourselves so much at the Communities Committee 
that we did not notice the time flying by. 

The Convener: We will put an end to that—
there will be no enjoyment at this committee. 

We will get straight down to business. I have 
received apologies from Stewart Maxwell. Agenda 
item 1 is the Criminal Procedure (Amendment) 
(Scotland) Bill. I formally welcome the minister and 
his team. With members’ agreement, I intend to 
reach the end of stage 2 today, which might mean 
that we have to continue a bit later than planned. I 
assume that members would prefer that to 
continuing next week. Members should have the 
third marshalled list of amendments and the 
groupings of amendments. 

After section 12 

The Convener: Amendment 119, in the name of 
the minister, is grouped with amendment 186. 

Hugh Henry: An important policy objective of 
the bill is that there should be more effective 
communication between parties. Amendment 119 
will introduce new section 72G into the Criminal 
Procedure (Scotland) Act 1995 to provide that 
anything that is to be served, given, notified or 
intimated to the accused in any proceedings on 
indictment may be served on the accused’s 
solicitor at his place of business. The amendment 
will allow documents such as notices of additional 
witnesses to be served on the solicitor who is 
acting for the accused rather than personally on 
the accused. The solicitor on whom documents 
may be served will be the solicitor who has 
intimated to the prosecutor that he has been 
engaged by the accused under proposed new 

section 72F(1) of the 1995 act, or the solicitor who 
has been appointed by the court under sections 92 
or 288D of that act. 

Amendment 119 will mean that the solicitor will 
receive documents more quickly than at present. It 
responds to concerns raised by the Crown Office 
that often the principal documents served on the 
accused are not received because the address 
held by the Crown is not current. Amendment 119, 
together with amendment 42, which allows for the 
indictment to be served on the solicitor acting for 
the accused, is intended to assist with the 
speedier preparation of the accused’s defence. 
Amendment 186 makes a consequential 
amendment to the long title. 

I move amendment 119. 

Amendment 119 agreed to. 

Section 13—Preliminary pleas and preliminary 
issues 

The Convener: Amendment 120, in the name of 
the minister, is grouped with amendments 164, 
167, 169, 170, 172 to 183 and 185. 

Hugh Henry: Convener, I ask you to bear with 
me while I go through each amendment. This is a 
group of minor and consequential amendments to 
the bill and to the schedule. 

First, I will deal with amendments 120 and 167. 
The accused, if he wishes to challenge the fact 
that he was on bail when he committed an 
offence, must do so by a preliminary objection 
under section 27(4A)(a). Amendment 120 will 
amend section 79 of the 1995 act as introduced by 
section 13 of the bill, so that notice of a preliminary 
objection is to be treated as a preliminary issue 
under section 79(2)(b). That has the effect that the 
notice provisions in relation to preliminary issues 
apply and the accused must give notice of such a 
challenge not less than seven clear days before 
the preliminary hearing. 

Amendment 167 is consequential to amendment 
120 and will clarify the provision under which 
notice of any challenge under section 27(4A)(a) 
must be given in High Court cases. 

Amendment 164 will amend section 20, which 
introduces the schedule of amendments to the 
1995 act. Some of the amendments in the 
schedule—for example, the amendments to the 
provisions on restriction of liberty orders 
introduced by amendment 184—might not be 
thought of as minor or consequential. Amendment 
164 recognises that fact by generalising the 
description of the amendments in the schedule. 

Amendment 169 is a consequential amendment 
that will amend sections 54 and 56 of the 1995 act 
and relates to the procedure where the accused is 
found insane and his trial may not proceed. The 
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amendments take into account the introduction by 
the bill of the preliminary hearing and will amend 
sections 54 and 56 to recognise that a finding of 
insanity may be made at the preliminary hearing in 
High Court cases or at the first diet in sheriff court 
cases, as well as at the trial diet. 

Amendments 172 and 173 are technical 
amendments that make consequential 
amendments to section 68(4) of the 1995 act, in 
relation to notice of challenge to the condition of a 
production examined by a witness. In order to 
reflect the introduction of the preliminary hearing, 
the reference in section 68(4) to the accused 
being cited to the trial diet is to be substituted by a 
reference to where the case is to be tried in the 
High Court. That is consistent with the 
amendments made to section 68(3) by paragraph 
11 of the schedule. 

Amendments 174 and 175 are consequential 
amendments that are required because of the 
restructuring of the provisions relating to the 
adjournment and alteration of diets and the 
introduction of new section 75A. They will delete 
sections 71(8) and 71(8A), which are superseded 
by new section 75A. 

Amendment 176 will amend section 76(3) to 
take account of the introduction of the preliminary 
hearing in High Court cases. That will allow the 
court, where the accused has intimated his 
intention to plead guilty but then at a further diet 
does not do so, to postpone the preliminary 
hearing. 

Amendments 170, 177, 178 and 179 are purely 
technical in nature. They correct errors in 
paragraphs 8 and 16 of the schedule and ensure 
consistency throughout the bill. 

On amendments 180 and 181, section 66(1) of 
the 1995 act currently provides for the grant of 
warrants to cite the accused to appointed sheriff 
and jury sittings. The bill will amend that section to 
provide that the act itself is sufficient authority for 
the citation of the accused to any diet and no 
longer refers to the appointment of sittings. 
Amendments 180 and 181 delete the references in 
section 83 of the 1995 act to sittings of the court 
appointed under section 66, which are now 
inappropriate. 

Amendments 182 and 183 are consequential 
amendments to section 87(1)(b) and will remove 
an inappropriate reference to “that sitting”, for 
consistency with the remainder of that section. 

Amendment 185 is a consequential amendment 
that seeks to clarify the definition of the preliminary 
hearing to ensure that it includes any further 
preliminary hearings that might be held. 

I move amendment 120. 

Amendment 120 agreed to. 

Amendments 45 to 49 moved—[Hugh Henry]—
and agreed to. 

Section 13, as amended, agreed to. 

After section 13 

Amendments 50 and 51 moved—[Hugh 
Henry]—and agreed to. 

The Convener: Amendment 121, in the name of 
the minister, is in a group on its own. 

Hugh Henry: The objective of section 258 of the 
1995 act was to remove from the trial non-
contentious issues with consequential benefits and 
savings in witness time and court time. Under 
section 258, parties can serve on each other a 
statement of evidence that they consider to be 
uncontroversial. At the moment, when statements 
of uncontroversial evidence are served by the 
Crown on the defence, there is almost invariably a 
challenge to the entire contents in a notice under 
section 258(3). 

That section provides that facts “specified or 
referred to” in the statements are 
“conclusively proved only in so far as unchallenged”. 

Routine challenges to statements of 
uncontroversial evidence mean that section 258 is 
largely robbed of practical effect. Under present 
procedure, the defence is generally under an 
obligation to its client to challenge such 
statements because, when they are served, the 
defence might not always have sufficient detail of 
the Crown case to assess properly the terms and 
to consider whether the evidence can be agreed. 

Amendment 121 will insert into the bill a new 
section that introduces new subsections (4A) to 
(4C) of section 258 of the 1995 act. The new 
subsections allow the court in solemn proceedings 
on an application by any party to direct that any 
challenge to the statement in the notice under 
section 258(3) is to be disregarded if it considers 
the challenge to be unjustified.  

Through a proposed practice note, the Crown 
has undertaken to deliver material to the defence 
as soon as that is reasonably practical. It is 
anticipated therefore that the defence will be fully 
informed of the Crown’s case at the time of service 
of the statement. Together with new section 
258(4A) of the 1995 act, that will prevent 
unnecessary challenges to those statements. We 
believe that the court should be able to adjudicate 
on any dispute as to whether the challenge is 
justified. Amendment 121 highlights the 
management role of the judge and allows the 
judge to determine at the preliminary hearing or 
first diet whether the challenge is justified and, if it 
is not, to disregard the challenge. 

I move amendment 121. 
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The Convener: I do not have any difficulty with 
the amendment. Is it partly a response to Lord 
Bonomy saying in his report that he was keen that 
there should be some provision relating to 
uncontroversial evidence? Is that why you lodged 
the amendment? 

Hugh Henry: Yes. 

Amendment 121 agreed to. 

The Convener: Amendment 72, in the name of 
Michael Matheson, is grouped with amendment 
76. 

11:30 
Michael Matheson (Central Scotland) (SNP): 

One of the key themes in the evidence that we 
received from a variety of parties was the need to 
ensure early disclosure of information from the 
Crown to the defence. That would allow the 
defence to prepare its case in time for the 
managed meeting and preliminary hearing. The 
Bonomy report stated that the Crown should 
“provide to the defence information about material 
developments in the investigation of the case as they 
occur, and let them have access to all relevant evidence as 
it becomes available.” 

It was clear from the evidence that we received 
that there was increasing concern about how the 
requirement for early disclosure would be met in 
practice. At stage 1, ministers said that they 
intended that the matter should be addressed 
through a practice note. However, as the minister 
will be aware, the committee said in its stage 1 
report that we were not convinced that a practice 
note would be the most appropriate way of dealing 
with the issue and that we had received evidence 
arguing that the bill should provide for the type of 
early disclosure that Lord Bonomy’s 
recommendations intended. In effect, amendment 
72 would put in place the Bonomy 
recommendations to ensure that such early 
disclosure is effective. 

I accept that ministers may again wish to 
consider dealing with the matter through a practice 
note. However, if the minister is not minded to 
accept the amendment, can the committee receive 
the guarantee that it has sought that 
“the ethos of and the requirement for early disclosure will 
be clearly set out in the Crown Office practice note”? 

I move amendment 72. 

Margaret Mitchell (Central Scotland) (Con): 
Early disclosure is the key. The amendment would 
tighten up the procedure and, on that basis, I 
support it. 

The Convener: I do not have any difficulty with 
the content of Michael Matheson’s amendment 72, 
but the question is whether the matter would be 

better addressed in the bill or in a practice note. In 
our previous papers, there was a practice note 
from the Crown Agent, which referred to lists of 
witnesses’ statements and information on how 
early disclosure should be managed—I welcome 
the fact that we have that before us. I do not think 
that members disagree on what we want to 
achieve, but the question is how best to get the 
assurances that the Crown will meet its obligations 
in respect of early disclosure. 

Margaret Smith (Edinburgh West) (LD): I have 
a question for the minister. If something is in a 
practice note, but it does not happen in practice, 
what would the Executive do? Obviously, if 
something is provided for in the legislation, it might 
be easier to think about sanctions, but if the 
practice note does not work in practice, what 
would happen? 

The Convener: Before I call the minister to 
speak, I will raise a concern about Norman 
McFadyen’s letter, although I do not necessarily 
ask for a reply to what I will say. In paragraph 2 of 
the letter, the Crown Agent says that, under the 
practice note, more material will be disclosed than 
the Crown would normally disclose, 
“including all witness statements taken by the police, at 
stages as close as possible to commencement of 
proceedings.” 

I simply raise that issue for the Official Report 
because the committee expressed concerns about 
the revelation of all police statements to the 
defence. I would certainly want assurances from 
the Crown that there will be consultation—
particularly with Victim Support Scotland and other 
organisations that might be concerned—before 
that part of the practice note is brought into 
operation. I appreciate that that is a matter for the 
Crown and not for the Executive, but I thought that 
this might be the obvious point in the debate to put 
down a marker and draw people’s attention to the 
Crown Office’s new procedure. 

Hugh Henry: I will address the general issue 
that Michael Matheson raised before taking up the 
points that Margaret Smith and you raised, 
convener. 

Paragraph 2(c) of chapter 20 of Lord Bonomy’s 
report states:  

“The Crown should also provide to the defence 
information about material developments in the 
investigation of the case as they occur, and let them have 
access to all relevant evidence as it becomes available.” 

Paragraph 2(d) says: 
“Along with the courtesy copy of the indictment the 

defence solicitor should receive a copy of all documentary 
productions which he has not already received.” 

Those paragraphs, along with 2(a) and 2(b), are 
covered in the protocol.  
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Amendments 72 and 76 would insert into the bill 
a provision placing a duty of disclosure on the 
Crown. However, we believe that what the Crown 
has already undertaken to do by way of its 
practice note goes further than would be achieved 
by the amendments. 

The Crown has undertaken to produce a 
practice note that will give a clear statement of 
intention to provide detailed and comprehensive 
information to the defence at identifiable points in 
the process. The Crown is consulting the Law 
Society of Scotland, the Faculty of Advocates and 
other relevant professional bodies on the terms of 
the note. As you say, convener, copies of the letter 
and the practice note have been circulated and 
are available on the committee’s website. 

The key point of the practice note is that the 
Crown is committing itself to disclosing 
significantly more material, including all witness 
statements taken by the police, at stages as close 
as possible to commencement of proceedings. 
That will enhance the ability of the defence to 
prepare for trial in a focused and effective manner 
and will allow meaningful preparation to begin at a 
much earlier stage in proceedings. The approach 
ensures that, although the Crown is committed to 
providing the defence with copies of statements 
and productions, the arrangements for doing so 
are sufficiently flexible to take account of the 
interests of vulnerable witnesses and the 
practicalities of disclosing material in large and 
complex cases. Flexibility is important in that 
regard. 

The practice note will facilitate the successful 
operation of the system of preliminary hearings. 
Although the practice note is not in statutory form, 
it will be published and the court will be entitled to 
have regard to its terms at the preliminary hearing. 
Michael Matheson’s amendments are therefore 
unnecessary and have been overtaken by the 
progress made by the Crown on disclosure and its 
work with the defence on the contents of the 
practice note. 

On Margaret Smith’s point, I say that what would 
happen is that the judge would use a sanction 
against the Crown at the preliminary hearing. In a 
custodial case in which the trial is delayed 
because the Crown has not met the protocol, the 
accused might get bail. That would be a matter for 
the court to decide. The court would be able to 
take action if it felt that it would be inappropriate 
not to. 

The convener mentioned disclosure of 
information and the police. In any case in which 
witness statements are provided to the defence, it 
will be open to the Crown to ensure that obscure 
or confidential information contained in the 
statement, the disclosure of which is unnecessary, 
would not be given. The legal term for that is 

“redaction”. That would, we hope, ensure that, for 
example, the home address of a witness who 
might fear intimidation was not given as part of the 
process. If there was any suggestion that 
information given to the police in a statement was 
confidential, that information would not be 
included. Again, that is part of the protocol. 

Michael Matheson: Minister, are you saying 
that if the defence requires certain information that 
has not been made available to it at the 
preliminary hearing, the court can instruct the 
Crown to make that information available? 

Hugh Henry: Yes. 

Michael Matheson: From your response to 
Margaret Smith’s question, I understand that the 
procedure will be the same with the practice note 
in place. A case will reach the preliminary hearing 
and the defence will be able to say, “They haven’t 
even stuck with the practice note.” The court may 
then instruct the Crown to make the information 
available. Indeed, the practice note may direct the 
court to tell the Crown that the information should 
be made available. However, what type of 
sanction would be applied if the disclosure did not 
happen? 

Hugh Henry: I can put that back to you in 
another way. Under the terms of the amendments, 
what sanctions would apply if that requirement 
was not met? 

Michael Matheson: The bill would then provide 
for the court to direct disclosure. That would be in 
the bill, not in a practice note. 

Hugh Henry: The practice note would have the 
same effect. It would be open to the court to make 
such a direction in any case and the court could 
apply the sanction that we have suggested. 

Michael Matheson: Surely, the key is not to 
allow things to get to the stage where such 
matters are being discussed at the preliminary 
hearing. As has been clear throughout our 
consideration of the bill, the key is to try to get 
such things more or less sorted out before a case 
gets to the preliminary hearing. 

Hugh Henry: I accept that and we believe that 
the protocol provides for that. The whole system is 
now predicated on—as much as anything else—
the cultural change that we are introducing. Early 
disclosure will become a fact of life and people will 
co-operate. What we now have, in the 
development of the protocol, is an engagement, a 
dialogue and a consultation with all the key 
players. The protocol is not something that has 
just been produced and given out, with people 
being told, “You will do that.” There is on-going 
discussion with all the players who are involved 
and people are responding well. We think that we 
can get much more out of the protocol than we 
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can get by trying to put such a requirement in the 
bill, which would introduce a degree of inflexibility. 
We believe that we are achieving exactly what 
Michael Matheson is attempting to achieve, but 
more so, and we think that the protocol is a better 
way of doing it. 

Michael Matheson: I take on board what you 
are saying, minister, but I continue to have 
concerns and I will, naturally, reflect on the 
comments that you have made. I cannot 
emphasise enough that the evidence that the 
committee received was clear that disclosure must 
take place at an early stage. I cannot help but feel 
that having a statutory authority to that—having it 
based in the bill—will force the issue, whereas, 
with a practice note, someone might hedge their 
bets. I suspect that, if a case went before a judge 
at a preliminary hearing and a statutory provision 
had been breached, the judge would take a much 
dimmer view of the matter than if the terms of a 
practice note had not been applied—I suspect that 
the sanctions that a judge would apply in that 
situation would be somewhat different. 

Hugh Henry: We will have to agree to disagree. 
We are both looking for the same outcome; we 
have a different view of how it can be achieved. 

Michael Matheson: I will reflect on what the 
minister has said. I seek permission to withdraw 
amendment 72. 

Amendment 72, by agreement, withdrawn. 

Section 14—Bail conditions: remote 
monitoring of restrictions on movements 

Amendment 201 not moved. 

Amendments 122 to 127 moved—[Hugh 
Henry]—and agreed to. 

Amendment 128 moved—[Hugh Henry]. 

Amendments 128A to 128C not moved. 

Amendment 128 agreed to. 

Amendment 129 moved—[Hugh Henry]. 

Amendment 129A not moved. 

Amendment 129 agreed to. 

Amendment 130 moved—[Hugh Henry]—and 
agreed to. 

Amendment 131 moved—[Hugh Henry]. 

Amendment 131A not moved. 

Amendment 131 agreed to. 

Amendments 132 to 138 moved—[Hugh 
Henry]—and agreed to. 

Amendment 139 moved—[Hugh Henry]. 

Amendment 139A not moved. 

Amendment 139 agreed to. 

Amendment 140 moved—[Hugh Henry]—and 
agreed to. 

Amendment 141 moved—[Hugh Henry]. 

Amendment 141A not moved. 

Amendment 141 agreed to. 

Amendments 142 to 149 moved—[Hugh 
Henry]—and agreed to. 

Amendment 150 moved—[Hugh Henry]. 

Amendment 150A not moved. 

Amendment 150 agreed to. 

Amendment 151 moved—[Hugh Henry]—and 
agreed to. 

Amendment 152 moved—[Hugh Henry]. 

Amendment 152A not moved. 

Amendment 152 agreed to. 

Amendments 153 to 156 moved—[Hugh 
Henry]—and agreed to. 

Amendment 157 moved—[Hugh Henry]. 

Amendment 157A not moved. 

Amendment 157 agreed to. 

Amendment 158 moved—[Hugh Henry]. 

Amendments 158A to 158I not moved. 

Amendment 158 agreed to. 

Amendment 73 moved—[Margaret Mitchell]. 

11:45 
The Convener: The question is, that 

amendment 73 be agreed to. Are we agreed? 

Members: No.  

The Convener: There will be a division. 
FOR 
Mitchell, Margaret (Central Scotland) (Con) 

AGAINST 
Butler, Bill (Glasgow Anniesland) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
Matheson, Michael (Central Scotland) (SNP) 
Smith, Margaret (Edinburgh West) (LD) 

The Convener: The result of the division is: For 
1, Against 5, Abstentions 0. 

Amendment 73 disagreed to. 

Section 14, as amended, agreed to. 
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Section 15— Bail review: rights of prosecutor 
to be heard etc. 

The Convener: Amendment 159, in the name of 
the minister, is grouped with amendments 160 to 
162. 

Hugh Henry: The amendments will introduce to 
section 15 of the bill provisions to make further 
amendments to sections 30 and 31 of the Criminal 
Procedure (Scotland) Act 1995 in relation to bail 
review. The effect of amendment 159 will be to 
introduce a new subsection into section 30 to give 
the prosecutor an express right to be heard in 
relation to any application for bail review by an 
accused person. The provision is a response to 
concerns that were raised by the Crown Office that 
in some situations it might not be clear whether 
the prosecutor had a right to be heard. 

Section 15(3) of the bill will introduce into the 
1995 act proposed new sections 30(2A) and 
30(2B), which will provide that any application for 
review by an accused who is granted bail pending 
his appeal, or any appeal by the Lord Advocate 
should be intimated to the Crown Agent and heard 
not less than seven days after the date of 
intimation. Amendment 160 will ensure that those 
provisions also apply in the case of any application 
for review by any convicted person who is granted 
bail pending sentence. That is to ensure that the 
prosecutor receives notification of any application 
for review and is given sufficient time to prepare 
for the hearing. Amendment 161 will delete a 
provision that will be superseded by amendment 
159. 

Section 15 of the bill will also introduce to the 
1995 act proposed new sections 31(2A) and 
31(2B), which will have the effect that, where the 
prosecutor makes an application for review of bail 
that is granted to an appellant or a convicted 
person pending an appeal by the Lord Advocate, 
the application must be heard not more than 
seven days after the day on which it was made. 
Amendment 162 will ensure that those provisions 
also apply to any application for bail review by a 
prosecutor in respect of a person who is granted 
bail pending his sentence. 

I move amendment 159. 

The Convener: I want clarification on a point: I 
am not absolutely sure to what the amendments 
refer. Do they refer to bail conditions under section 
14 of the bill, where the person is applying to be 
released on bail under remote-monitoring 
supervision, or to bail generally? 

Hugh Henry: They refer to bail generally. 

Amendment 159 agreed to. 

Amendments 160 to 162 moved—[Hugh 
Henry]—and agreed to. 

Section 15, as amended, agreed to. 

Section 16—First diet in sheriff court solemn 
proceedings: witnesses and bail 

Amendment 52 moved—[Hugh Henry]—and 
agreed to. 

Section 16, as amended, agreed to. 

Sections 17 to 19 agreed to. 

After section 19 

The Convener: Amendment 78, in the name of 
the minister, is grouped with amendment 79.  

Hugh Henry: The Protection of Children 
(Scotland) Act 2003 aims to strengthen 
safeguards for children. It provides for Scottish 
ministers to establish and maintain a list of 
persons who are disqualified from working with 
children. Those who are on the list will commit an 
offence if they work with children, and 
organisations will commit an offence if they 
knowingly employ a disqualified person in a child 
care position. The courts are to make referrals to 
the list when a person is convicted of an offence 
against a child, but not until the individual has had 
the opportunity to appeal the proposed reference. 
That is in recognition of the possible human rights 
issues involved in banning a person from working 
with children on account of a conviction that is 
subject to appeal. 

In planning for implementation, it became 
apparent that section 10(6) of the 2003 act, which 
defines the point at which an appeal period is 
deemed to be exhausted, is unworkable. 
Amendment 78 will clarify the position and provide 
a workable provision. The amendment is legal and 
technical, and does not alter the agreed policy, as 
set out in the explanatory notes for the Protection 
of Children (Scotland) Act 2003. 

Amendment 79 is a consequential amendment 
to the long title of the bill. 

I move amendment 78. 

Michael Matheson: Will that mean that a 
person’s name cannot be entered on to the list 
until they have decided that they will not appeal 
the conviction? 

Hugh Henry: Yes. 

Michael Matheson: What would be the average 
length of that period?  

Hugh Henry: It would be eight weeks, we 
believe.  

Michael Matheson: Would such people be able 
to work with children while they were on bail 
pending an appeal?  

Hugh Henry: Yes. 

 

639



677  24 MARCH 2004  678 

Michael Matheson: There is clearly a gap in 
which such people could be working with children. 
What can be done to protect children from an 
individual who is awaiting appeal? 

Hugh Henry: There is an eight-week maximum, 
and the conviction would be on such a person’s 
record. I will need to take further advice, however. 
I can get back to the committee if the provision 
needs to be strengthened in any way. We believe 
that the provision would be sufficient, but I take 
Michael Matheson’s point and I will certainly look 
into the matter.  

The Convener: That would be helpful.  

Michael Matheson: That gap concerns me. 

Hugh Henry: I will look into the matter and 
respond to Michael Matheson via the convener. 
The provision has been balanced against human 
rights issues. We are pushing as far as we can to 
give added protection, but there are and will be 
constraints on what we can do. 

Michael Matheson: An obvious question is 
whether it is possible to have an interim entry on 
the register, where “pending appeal” is clearly 
stated. At the moment, people do not know 
whether a person’s case is pending appeal. I 
would have thought that such a provision would 
protect a person’s human rights—in that it is 
stated that they are appealing a decision—while 
protecting organisations that refer to the register. 
Such organisations would be able to take the 
pending appeal into consideration. 

Hugh Henry: I will investigate that, but if anyone 
was doing a disclosure check, that conviction 
would come up. The issue might affect someone 
who was already in employment, in which case 
there might not be a requirement for a check to be 
carried out. We will consider the matter and get 
back to you on it. 

The Convener: I think that the committee is 
unanimous in its support for the measure, 
although there are some issues that need to be 
considered further. I welcome what the minister 
has said. I hope that we can keep a dialogue open 
before stage 3, although I realise that amendment 
78 is not, strictly speaking, a justice amendment, 
but an education one. 

I state for the record my view that it would have 
been helpful if amendment 78 had been brought to 
our attention at stage 1 so that we could have 
scrutinised it. I support the amendment whole-
heartedly, but I have some reservations about its 
being introduced to a bill about delays in the High 
Court. Amendment 78 has been lodged quite late 
in the day, although I do not think that anyone 
would want to stand in the way of that important 
provision. In the light of those circumstances, the 
committee will welcome dialogue before stage 3 to 

ensure that—because we have not been able to 
scrutinise the amendment as we would have done 
had it arrived earlier—we can at least correspond 
with the Executive so that the amendment can be 
proofed. 

12:00 
Hugh Henry: I am aware that my colleague, 

Peter Peacock, has written to you, but I shall 
certainly convey your remarks to him. We all 
recognise that it would have been better for 
amendment 78 not to be included in the bill. 
However, once it became apparent to us that there 
was a problem, we believed that it was right to act 
quickly to address the defect. I accept that 
limitations are placed on the committee by the late 
introduction of the amendment and I am grateful 
for members’ consideration and tolerance in the 
matter. However, we felt that speed was of the 
essence. That is why we considered the 
provision’s inclusion in the bill; it was the first 
opportunity that became available to us. We 
accept that it would have been better had another 
opportunity been available and had there been 
more time, but that was not the case.  

Amendment 78 agreed to. 

The Convener: Amendment 163, in the name of 
Hugh Henry, is in a group on its own.  

Hugh Henry: Although section 260 of the 1995 
act provides that prior statements of witnesses are 
admissible as evidence, there is some doubt as to 
whether that will include statements that were not 
included in the list of productions served by a 
prosecutor with the indictment. Amendment 163 is 
intended to clarify that doubt and will provide that 
the fact that a prior statement is not included in the 
list of productions that are lodged by either party is 
no bar to the statement being admitted as 
evidence. 

I move amendment 163. 

Margaret Smith: Would prior statements 
include statements that had been given to police? 

Hugh Henry: Yes. 

The Convener: Amendment 163 does not 
represent a dramatic change. The committee 
wants to be sure that that provision will not be in 
the bill as a facility for what we have just heard 
about from the Crown Agent in relation to the 
routine issuing of prior statements. 

Hugh Henry: That is a separate issue. 
Amendment 163 is just for clarification.  

Amendment 163 agreed to.  
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Section 20—Minor and consequential 
amendments 

Amendment 164 moved—[Hugh Henry]—and 
agreed to. 

Section 20, as amended, agreed to.  

Schedule 
MINOR AND CONSEQUENTIAL MODIFICATIONS OF THE 1995 

ACT 

The Convener: Amendment 165, in the name of 
Hugh Henry, is grouped with amendments 166, 
166A and 168.  

Hugh Henry: Section 9 of the bill will introduce 
amendments to section 65 of the 1995 act to 
provide that the accused is entitled to be admitted 
to bail if statutory time limits are not complied with. 
Under proposed new section 65(8C), where the 
prosecutor’s application for extension of the time 
limit is refused or where he does not make such 
an application, the courts shall admit the accused 
to bail. The amendments in the group will modify 
the normal rules that govern bail set out in part III 
of the 1995 act to the situation where an accused 
is admitted to bail under proposed new section 
65(8C). 

Amendment 165 will disapply section 24(6) of 
the 1995 act in relation to bail under proposed new 
section 65(8C). Section 24(6) allows the court to 
impose as a condition of bail a requirement that 
the accused, or a person on his behalf, deposits a 
sum of money. We do not consider it appropriate 
for the accused to be prevented from being 
released on bail when the time limits have been 
reached only because he is unable to find a sum 
of money. 

Amendment 166 seeks to clarify that if any 
conditions that the court proposes to impose in 
granting bail under proposed new section 65(8C) 
of the 1995 act are not accepted by the accused, 
he will remain in custody on the warrant of 
committal for as long as he fails to accept those 
conditions. 

Amendment 166A seeks to adjust amendment 
166 expressly to provide that any continued 
detention of the accused for refusal to accept 
proposed bail conditions under proposed new 
section 65(8C) of the 1995 act is subject to section 
65(1) and proposed new section 61(1A). The 
provisions make it clear that an accused shall not 
be tried on indictment for any offence unless, 
when the indictment is served in respect of the 
High Court, a preliminary hearing is commenced 
within a period of 11 months and, in any case, the 
trial diet is commenced within a period of 12 
months. If the preliminary hearing or the trial diet is 
not so commenced, the accused is entitled to be 
discharged from the indictment and is not liable to 

be proceeded against on indictment for that 
offence at any time. That applies to all cases 
commenced on petition, whether or not the 
accused is in custody. 

We do not consider amendment 166A to be 
necessary. As it is clear that section 65(1) and 
proposed new section 65(1A) of the 1995 act 
apply to all such cases, it is not necessary to 
specify that the measures will apply particularly in 
the case of an accused who continues to be 
detained after the expiry of the time limits under 
proposed new section 25A to be inserted into the 
1995 act. 

Amendment 168 seeks to amend section 28 of 
the 1995 act to clarify that, in circumstances where 
an accused released on bail under proposed new 
section 65(8C) breaches any of his bail conditions, 
he will be brought before the court that granted 
bail. The amendment also seeks to amend 
sections 31 and 32 of the 1995 act in order to 
clarify that, in cases in which a prosecutor seeks a 
review of bail or an appeal in relation to bail 
granted under proposed new section 65(8C), that 
review or that appeal may relate only to the 
conditions imposed on bail and may not relate to 
the grant of bail itself. 

I move amendment 165. 

The Convener: Amendment 166A is a probing 
amendment. At a previous meeting, we debated 
the question of what happens when time limits are 
breached. The Executive has now lodged an 
amendment that seeks to stipulate that an 
accused who refuses to accept bail conditions will 
be held in custody. 

Committee members were concerned that the 
time limits were not made clear in circumstances 
in which the time limits had been breached and 
the accused was entitled to bail but had refused to 
accept the conditions. Could that situation 
theoretically continue ad infinitum? After all, those 
people are in a different position to those who are 
not in custody or those who are in custody but 
whose stay in custody has not breached the time 
limits. 

Given that this is such a radical departure from 
current provisions under which the accused is 
either entitled to walk free when certain time limits 
are breached or automatically receives bail, I just 
wanted to ensure that every loophole has been 
closed. For example, in the unlikely event that an 
accused does not accept the conditions that have 
been imposed on them, could they theoretically be 
held for longer than the 12-month time limit for 
non-custody cases? 

Hugh Henry: I assure you that the 12-month 
time limit applies in all solemn cases and that the 
accused cannot be kept beyond that. 
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Amendment 165 agreed to. 

Amendment 166 moved—[Hugh Henry]. 

Amendment 166A not moved. 

Amendment 166 agreed to. 

Amendments 167 to 170 and 53 moved—[Hugh 
Henry]—and agreed to. 

The Convener: Amendment 191, in my name, 
is grouped with amendment 171. If amendment 
191 is agreed to, I will not be able to call 
amendment 171. 

Amendment 191 relates to section 67 notices, 
which allow the Crown by leave of the court to 
include evidence after the time limit has passed if 
the court thinks that the circumstances are such 
that the evidence should be put before it. The 
issue has been raised by both the Crown and the 
defence, but in particular by the defence, whose 
concern is that such notices are used too 
frequently.  

The principle behind the bill is to reduce delay in 
the court and I would not want other principles that 
relate to the balance of justice to cut across that. 
The Executive has amended the provision in the 
1995 act and my fear is that the new test, which 
will allow such evidence before the jury is sworn to 
try the case “in special circumstances” might be 
quite high, because we do not know what “special 
circumstances” will mean compared with the 
provision in the 1995 act, which is that such 
evidence may be allowed  
“with the leave of the court”. 

There is already a heavy duty on the Crown, and 
rightly so. The bill relies heavily on the Crown to 
have the procedures in place to achieve early 
disclosure. However, I am worried that the court’s 
interpretation of “special circumstances” might 
mean that some evidence will not be allowed.  

I welcome the provision in so far as the new time 
limit will mean that evidence may be heard up to 
the moment when the jury is sworn, whereas 
under the current provision, the time limit is two 
days before the jury is sworn—I have no issue 
with the timescale. However, we can only predict 
how the court will view the test. My concern is that 
if the court deems it to be a higher test than the 
one that we have at the moment, that might cut 
across the interests of justice, as it might prevent 
some evidence that would currently get into court 
from doing so. 

I move amendment 191. 

Hugh Henry: At stage 1 and in the committee’s 
stage 1 report, concern was expressed that the 
proposed amendment to section 67 of the Criminal 
Procedure (Scotland) Act 1995 in paragraph 9 of 
the schedule would be too restrictive on the 

Crown. The Law Society of Scotland agreed with 
that concern. The effect of section 67 as the bill 
would amend it would be to prevent the evidence 
of witnesses that came to the notice of the Crown 
at a late stage from being led because the notice 
periods could not be adhered to. That was not the 
intention and, clearly, is not in the public interest. 
Amendment 171 addresses that concern and will 
allow a witness to be examined with the leave of 
the court where notice is given at any time  
“before the jury is sworn to try the case”. 

As the convener knows, amendment 191 seeks 
to retain the status quo—the provisions in section 
67 of the 1995 act on the Crown lodging late 
notice of witnesses and productions. The schedule 
to the bill amends that section, and we consider 
that those provisions, as amended by amendment 
171, are better suited to the overall package of 
measures that the bill introduces. The aim is to 
encourage notice of further evidence to be given 
before the preliminary hearing, at which it is 
intended that all such incidental matters should be 
dealt with. 

Lord Bonomy’s review identified the late lodging 
of section 67 notices as a feature of the high 
number of adjournments in High Court cases. We 
acknowledge that the Crown may receive 
evidence at a late stage—that is why we 
introduced amendment 171, which will allow a 
notice under section 67(5) of the 1995 act to be 
lodged until the jury is sworn. Nevertheless, we do 
not think it unreasonable for the Crown to justify 
that late lodging, which might cause the trial to be 
adjourned. That is why we have introduced the 
test of special circumstances, which the 
prosecutor must demonstrate to the court before it 
allows late notice to be lodged.  

Although the productions may be lodged at a 
late stage, we would hope that the Crown would 
notify the defence as soon as the evidence 
became available and that the trial would be able 
to proceed on the date fixed.  

We take on board the points about cause 
shown, the test and the interpretation of special 
circumstances, but we hope that we can persuade 
you that our proposals are reasonable and that 
you will withdraw your amendment. We assure 
you that we will go away and consider the issues 
that you have raised in relation to the test to be 
applied, and you would have the opportunity to 
return to the issue at stage 3.  

We believe that the test should be on cause 
shown, and we will consider whether “special 
circumstances” might be too high a test. We will 
consider all the issues and come back to you with 
a response. That will allow the committee to reflect 
on whether we have addressed the issues and 
whether there are issues that the committee, or 
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the Executive and the committee together, need to 
address at stage 3. 

12:15 
The Convener: If no other member wishes to 

speak, I will wind up. I agree with everything that 
the minister has said—the Crown should justify 
late evidence. I whole-heartedly accept that the bill 
is designed to ensure that there is late evidence in 
only very few circumstances. There is not much 
distance between my position and the minister’s 
position. My concern was that special 
circumstances could mean that evidence was 
excluded, even if in only a few cases. If the 
minister is saying that he will consider another 
test—cause shown—so that the Crown would still 
have to justify late evidence being brought to the 
court, I am happy to withdraw amendment 191 
and to have further discussion at stage 3. 

Amendment 191, by agreement, withdrawn. 

Amendment 171 moved—[Hugh Henry]—and 
agreed to. 

Amendments 172 to 175, 54, 176 to 179, 55, 56 
and 180 to 183 moved—[Hugh Henry]—and 
agreed to. 

The Convener: Amendment 184, in the name of 
the minister, is in a group on its own. 

Hugh Henry: Amendment 184 is specific to 
sections 245A, 245C and 245E of the Criminal 
Procedure (Scotland) Act 1995, which relate to 
restriction of liberty orders. The amendment 
introduces consistency between the provisions of 
a remote monitoring requirement as a condition of 
bail under new section 24A with the provisions 
relating to restriction of liberty orders under 
sections 245A, 245C and 245E of the Criminal 
Procedure (Scotland) Act 1995. The effect of 
amendment 184 will be to provide in section 245A, 
on restriction of liberty orders, for a report to be 
prepared by a local authority officer about the 
place or places of restriction and about the 
attitudes of persons likely to be affected by the 
enforced presence of the offender. It also provides 
for the officer who prepared the report to be heard 
from, if necessary. In practice, that information is 
already provided by the local authority but, for 
consistency, amendment 184 brings the provision 
into line with that proposed for bail. 

Section 245C, on remote monitoring, will be 
amended to clarify the fact that tampering with, or 
intentional damage to, the remote monitoring 
equipment is a breach of the restriction of liberty 
order. 

Section 245E, on the variation of a restriction of 
liberty order, will be amended to provide that, 
before varying a restriction of liberty order to 
change the place or places of restriction, the court 

has to obtain a report about the place and the 
attitudes of persons likely to be affected by the 
enforced presence of the offender. Again, the 
officer who prepared the report may be heard 
from, if necessary. 

I move amendment 184. 

Amendment 184 agreed to. 

Amendment 185 moved—[Hugh Henry]—and 
agreed to. 

Schedule, as amended, agreed to. 

Sections 21 and 22 agreed to. 

Long Title 

Amendment 106 not moved. 

Amendments 57, 58, 74, 59, 60 and 75 moved—
[Hugh Henry]—and agreed to. 

Amendment 190 moved—[Marlyn Glen]—and 
agreed to. 

Amendments 186 and 61 moved—[Hugh 
Henry]—and agreed to. 

Amendments 76 and 77 not moved. 

Amendment 79 moved—[Hugh Henry]—and 
agreed to. 

Long title, as amended, agreed to. 

The Convener: Thank goodness for that. Stage 
2 consideration of the Criminal Procedure 
(Amendment) (Scotland) Bill is ended. Members 
are allowed to cheer. I thank the minister and his 
team. We have had an excellent debate. It has 
been a hard morning for the minister, but you can 
now relax—not so fast for members, though. I 
remind them that there will be a committee 
meeting on Wednesday 31 March, when we will 
consider hutters’ rights, access to children, the 
transparency of legal fees and post-legislative 
scrutiny of the Protection from Abuse (Scotland) 
Act 2001. There is never a dull moment here. I 
thank members for their attendance. 

Meeting closed at 12:23. 
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Criminal Procedure (Amendment) (Scotland) 
Bill 

[AS AMENDED AT STAGE 2] 
 
 
 
 
An Act of the Scottish Parliament to make provision, in connection with proceedings in the High 
Court of Justiciary, for the holding of preliminary hearings prior to the trial diet; to make new 
provision as to the continuation of the trial diet in proceedings in the High Court; to amend the 
time limit for commencement of the trial in proceedings in the High Court; in connection with 
solemn criminal proceedings generally, to amend the consequences of failure to comply with time 5 

limits, to make further provision as to citation of the accused, witnesses and jurors, to require any 
solicitor engaged by the accused to notify the court and the prosecutor of his engagement, 
withdrawal and dismissal, to make new provision as to the procedure where the trial diet does not 
proceed, to enable the trial to be conducted in the absence of the accused in certain 
circumstances, to provide for the apprehension, detention and release on bail of obstructive 10 

witnesses, to enable notices and other documents to be served on the accused through his 
solicitor, to restate with modifications certain provisions in relation to the raising of preliminary 
pleas and issues and to make new provision as to the adjournment and alteration of diets; to 
enable persons to be released on bail subject to a requirement that their compliance with 
conditions of bail restricting their movements be remotely monitored; to make provision entitling 15 

the prosecutor to be heard on certain applications relating to bail; to make further provision as to 
the matters to be dealt with by the sheriff court at a first diet in solemn proceedings; to make new 
provision as to the procedure to be followed by the court in sentencing offenders who have pled 
guilty; to increase from three to five years the maximum extended sentence that may be imposed 
by a sheriff on persons convicted on indictment of certain violent and sexual offences; to make 20 

new provision as to the citation of witnesses for precognition by the prosecutor; to clarify when 
criminal proceedings are finally determined for the purposes of section 10 of the Protection of 
Children (Scotland) Act 2003 (asp 5); and for connected purposes. 
 
 

PART 1 

PROCEEDINGS IN THE HIGH COURT 25 

Preliminary hearings 

1 Preliminary hearings 

(1) In subsection (6) of section 66 (service and lodging of indictment etc.) of the Criminal 
Procedure (Scotland) Act 1995 (c.46) (referred to in this Act as “the 1995 Act”)— 

(a) in paragraph (a)— 30 
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(i) after “court” insert— 

“(i)”, 

(ii) at the end insert “; and 

(ii) at a trial diet not less than 29 clear days after service of the 
indictment,”, and 5 

(b) for paragraph (b) substitute— 

“(b) where the indictment is in respect of the High Court, at a diet not less 
than 29 clear days after the service of the indictment (such a diet being 
referred to in this Act as a “preliminary hearing”).”. 

(2) In subsection (6A) of that section, paragraph (b) and the word “and” immediately 10 

preceding it are repealed. 

(3) For sections 72 to 73A of the 1995 Act substitute— 

“72 Preliminary hearing: procedure up to appointment of trial diet 

(1) A preliminary hearing shall be conducted in accordance with this section and 
section 72A. 15 

(2) The court shall— 

(a) where the accused is charged with an offence to which section 288C of 
this Act applies; or 

(b) in any case in which an order has been made under section 288E(2) of 
this Act, 20 

 before taking any further step under this section, ascertain whether the accused 
has engaged a solicitor for the purposes of the conduct of his case at or for the 
purposes of the preliminary hearing. 

(3) After complying with subsection (2) above, the court shall dispose of any 
preliminary pleas (within the meaning of section 79(2)(a) of this Act) of which 25 

a party has given notice not less than 7 clear days before the preliminary 
hearing to the court and to the other parties. 

(4) After disposing of any preliminary pleas under subsection (3) above, the court 
shall require the accused to state how he pleads to the indictment. 

(5) If the accused tenders a plea of guilty, section 77 of this Act shall apply. 30 

(6) After the accused has stated how he pleads to the indictment, the court shall, 
unless a plea of guilty is tendered and accepted— 

(a) in any case— 

(i) where the accused is charged with an offence to which section 
288C of this Act applies; or 35 

(ii) in which an order has been made under section 288E(2) of this 
Act, 

 ascertain whether the accused has engaged a solicitor for the purposes of 
his defence at the trial; 

(b) unless it considers it inappropriate to do so at the preliminary hearing, 40 

dispose of— 
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(i) any preliminary issues (within the meaning of section 79(2)(b) of 
this Act) of which a party has given notice not less than 7 clear 
days before the preliminary hearing to the court and to the other 
parties; 

(ii) subject to subsection (8) below, any application or notice under 5 

section 271A(2), 271C(2), 275(1) or 288E(2) of this Act made or 
lodged before the preliminary hearing; and 

(iii) any other matter which, in the opinion of the court, could be 
disposed of with advantage before the trial; 

(ba) ascertain whether there is any objection to the admissibility of any 10 

evidence which any party wishes to raise despite not having given the 
notice referred to in paragraph (b)(i) above, and— 

(i) if so, decide whether to grant leave under section 79(1) of this Act 
for the objection to be raised; and 

(ii) if leave is granted, dispose of the objection unless it considers it 15 

inappropriate to do so at the preliminary hearing; 

(c) ascertain which of the witnesses included in the list of witnesses are 
required by the prosecutor or the accused to attend the trial;  

(d) ascertain whether subsection (7) below applies to any person who is to 
give evidence at or for the purposes of the trial or to the accused and, if 20 

so, consider whether it should make an order under section 271A(8) or 
271D(2) of this Act in relation to the person or, as the case may be, the 
accused; and 

(e) ascertain, so far as is reasonably practicable— 

(i) the state of preparation of the prosecutor and the accused with 25 

respect to their cases; and 

(ii) the extent to which the prosecutor and the accused have complied 
with the duty under section 257(1) of this Act. 

(7) This subsection applies— 

(a) to a person who is to give evidence at or for the purposes of the trial if 30 

that person is, or is likely to be, a vulnerable witness; 

(b) to the accused if, were he to give evidence at or for the purposes of the 
trial, he would be, or would be likely to be, a vulnerable witness. 

(8) Where any application or notice such as is mentioned in subsection (6)(b)(ii) 
above is required by the provision under which it is made or lodged, or by any 35 

other provision of this Act, to be made or lodged by a certain time, the court— 

(a) shall not be required under that subsection to dispose of it unless it has 
been made or lodged by that time; but 

(b) shall have power to dispose of it to the extent that the provision under 
which it was made, or any other provision of this Act, allows it to be 40 

disposed of notwithstanding that it was not made or lodged in time. 

(9) Where the court decides not to dispose of any preliminary issue, application, 
notice, objection or other matter referred to in subsection (6)(b) or (ba) above 
at the preliminary hearing, it may— 
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(a) appoint a further diet, to be held before the trial diet appointed under 

section 72A of this Act, for the purpose of disposing of the issue, 
application, notice, objection or matter, or 

(b) appoint the issue, application, notice, objection or other matter to be 
disposed of at the trial diet. 5 

 
72A Preliminary hearing: appointment of trial diet 

(1) In any case in which subsection (6) of section 72 of this Act applies, the court 
shall, at the preliminary hearing— 

(a) after complying with that subsection; 

(b) having regard to earlier proceedings at the preliminary hearing; and 10 

(c) subject to subsections (2) to (6) below, 

 appoint a trial diet. 

(2) In any case in which the 12 month period applies (whether or not the 140 day 
period also applies in the case)— 

(a) if the court considers that the case would be likely to be ready to proceed 15 

to trial within that period, it shall, subject to subsections (4) to (6) below, 
appoint a trial diet for a date within that period; or 

(b) if the court considers that the case would not be likely to be so ready, it 
shall give the prosecutor an opportunity to make an application to the 
court under section 65(3) of this Act for an extension of the 12 month 20 

period. 

(3) Where paragraph (b) of subsection (2) above applies— 

(a) if such an application as is mentioned in that paragraph is made and 
granted, the court shall, subject to subsections (4) to (6) below, appoint a 
trial diet for a date within the 12 month period as extended; or 25 

(b) if no such application is made or if one is made but is refused by the 
court— 

(i) the court may desert the preliminary hearing simpliciter or pro 
loco et tempore; and 

(ii) where the accused is committed until liberated in due course of 30 

law, he shall be liberated forthwith. 

(4) Subsection (5) below applies in any case in which— 

(a) the 140 day period as well as the 12 month period applies; and 

(b) the court is required, by virtue of subsection (2)(a) or (3)(a) above, to 
appoint a trial diet within the 12 month period. 35 

(5) In such a case— 

(a) if the court considers that the case would be likely to be ready to proceed 
to trial within the 140 day period, it shall appoint a trial diet for a date 
within that period as well as within the 12 month period; or 
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(b) if the court considers that the case would not be likely to be so ready, it 
shall give the prosecutor an opportunity to make an application under 
section 65(5) of this Act for an extension of the 140 day period. 

(6) Where paragraph (b) of subsection (5) above applies— 

(a) if such an application as is mentioned in that paragraph is made and 5 

granted, the court shall appoint a trial diet for a date within the 140 day 
period as extended as well as within the 12 month period; 

(b) if no such application is made or if one is made but is refused by the 
court— 

(i) the court shall proceed under subsection (2)(a) or, as the case may 10 

be, (3)(a) above to appoint a trial diet for a date within the 12 
month period; and 

(ii) the accused shall then be entitled to be admitted to bail. 

(7) Where an accused is, by virtue of subsection (6)(b)(ii) above, entitled to be 
admitted to bail, the court shall, before admitting him to bail, give the 15 

prosecutor an opportunity to be heard. 

(8) On appointing a trial diet under this section in a case where the accused has 
been admitted to bail (otherwise than by virtue of subsection (6)(b)(ii) above), 
the court, after giving the parties an opportunity to be heard— 

(a) shall review the conditions imposed on his bail; and 20 

(b) having done so, may, if it considers it appropriate to do so, fix bail on 
different conditions. 

(9) In this section— 

 “the 12 month period” means the period specified in subsection (1)(b) of 
section 65 of this Act and, in any case in which that period has been 25 

extended under subsection (3) of that section, includes that period as so 
extended; and 

 “the 140 day period” means the period specified in subsection (4)(aa)(ii) 
of that section and, in any case in which that period has been extended 
under subsection (5) of that section, includes that period as so extended. 30 

 
72B Power to dispense with preliminary hearing 

(8) The court may, on an application made to it jointly by the parties, dispense 
with a preliminary hearing and appoint a trial diet if the court is satisfied on the 
basis of the application that— 

(a) the state of preparation of the prosecutor and the accused with respect to 35 

their cases is such that the case is likely to be ready to proceed to trial on 
the date to be appointed for the trial diet; 

(b) there are no preliminary pleas, preliminary issues or other matters which 
require to be, or could with advantage be, disposed of before the trial; 
and 40 

(c) there are no persons to whom section 72(7) of this Act applies. 
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(9) An application under subsection (8) above shall identify which (if any) of the 

witnesses included in the list of witnesses are required by the prosecutor or the 
accused to attend the trial.  

(10) Where a trial diet is to be appointed under subsection (8) above, it shall be 
appointed in accordance with such procedure as may be prescribed by Act of 5 

Adjournal. 

(11) Where a trial diet is appointed under subsection (8) above, the accused shall 
appear at the diet and answer the indictment. 

(11A) The fact that a preliminary hearing in any case has been dispensed with under 
subsection (8) above shall not affect the calculation in that case of any time 10 

limit for the giving of any notice or the doing of any other thing under this Act, 
being a time limit fixed by reference to the preliminary hearing. 

(11B) Accordingly, any such time limit shall have effect in any such case as if it were 
fixed by reference to the date on which the preliminary hearing would have 
been held if it had not been dispensed with. 15 

 
72C Procedure where preliminary hearing does not proceed 

(A1) The prosecutor shall not raise a fresh libel in any case in which the court has 
deserted a preliminary hearing simpliciter unless the court’s decision has been 
reversed on appeal. 

(1) Where a preliminary hearing is deserted pro loco et tempore, the court may 20 

appoint a further preliminary hearing for a later date and the accused shall 
appear and answer the indictment at that hearing. 

(2) Subsection (3) below applies where, at a preliminary hearing— 

(a) the hearing has been deserted pro loco et tempore for any reason and no 
further preliminary hearing has been appointed under subsection (1) 25 

above; or 

(b) the indictment is for any reason not proceeded with and the hearing has 
not been adjourned or postponed. 

(3) Where this subsection applies, the prosecutor may, at any time within the 
period of two months after the relevant date, give notice to the accused on 30 

another copy of the indictment to appear and answer the indictment— 

(a) at a further preliminary hearing in the High Court not less than seven 
clear days after the date of service of the notice; or 

(b) at— 

(i) a first diet not less than 15 clear days after the service of the notice 35 

and not less than 10 clear days before the trial diet; and 

(ii) a trial diet not less than 29 clear days after the service of the 
notice, 

 in the sheriff court where the charge is one that can lawfully be tried in 
that court. 40 

(3A) Where notice is given to the accused under subsection (3)(b) above, then for 
the purposes of section 65(4) of this Act— 
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(a) the giving of the notice shall be taken to be service of an indictment in 
respect of the sheriff court; and 

(b) the previous service of the indictment in respect of the High Court shall 
be disregarded. 

(4) In subsection (3) above, “the relevant date” means— 5 

(a) where paragraph (a) of subsection (2) above applies, the date on which 
the diet was deserted as mentioned in that paragraph; or 

(b) where paragraph (b) of that subsection applies, the date of the 
preliminary hearing referred to in that paragraph. 

(5) A notice referred to in subsection (3) above shall be in such form as may be 10 

prescribed by Act of Adjournal, or as nearly as may be in such form. 

 
72D Preliminary hearing: further provision 

(1A) The court may, on cause shown, allow a preliminary hearing to proceed 
notwithstanding the absence of the accused. 

(1B) Where— 15 

(a) the accused fails to appear at a preliminary hearing; 

(b) the court allows the hearing to proceed in his absence under subsection 
(1A) above; and 

(c) no plea is entered on behalf of the accused at the hearing, 

 the accused shall be treated for the purposes of proceedings at the preliminary 20 

hearing as having pled not guilty. 

(2) Where, at a preliminary hearing, a trial diet is appointed, the accused shall 
appear at the trial diet and answer the indictment.   

(3) At a preliminary hearing, the court— 

(a) shall take into account any written record lodged under section 72E of 25 

this Act; and 

(b) may ask the prosecutor and the accused any question in connection with 
any matter which it is required to dispose of or ascertain under section 72 
of this Act. 

(4) The proceedings at a preliminary hearing shall be recorded by means of 30 

shorthand notes or by mechanical means. 

(5) Subsections (2) to (4) of section 93 of this Act shall apply for the purposes of 
the recording of proceedings at a preliminary hearing in accordance with 
subsection (4) above as they apply for the purposes of the recording of 
proceedings at the trial in accordance with subsection (1) of that section. 35 

(6) The Clerk of Justiciary shall prepare, in such form and manner as may be 
prescribed by Act of Adjournal, a minute of proceedings at a preliminary 
hearing, which shall record, in particular, whether any preliminary pleas or 
issues were disposed of and, if so, how they were disposed of. 

(7) In this section, references to a preliminary hearing include an adjourned 40 

preliminary hearing. 
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(8) In this section and sections 72 to 72C, “the court” means the High Court.”. 

 
2 Written record of state of preparation in certain cases 

After section 72D of the 1995 Act (as inserted by section 1(3) of this Act) insert— 

“72E Written record of state of preparation in certain cases 

(1) This section applies where, in any proceedings in the High Court, a solicitor 5 

has notified the Court under section 72F(1) of this Act that he has been 
engaged by the accused for the purposes of the conduct of his case at the 
preliminary hearing. 

(2) The prosecutor and the accused’s legal representative shall, not less than two 
days before the preliminary hearing, jointly lodge with the Clerk of Justiciary a 10 

written record of their state of preparation with respect to their cases (referred 
to in this section as “a written record”). 

(3) The High Court may, on cause shown, allow a written record to be lodged after 
the time referred to in subsection (2) above. 

(4) A written record shall— 15 

(a) be in such form, or as nearly as may be in such form; and 

(b) contain such information, 

 as may be prescribed by Act of Adjournal. 

(5) A written record may contain, in addition to the information required by virtue 
of subsection (4)(b) above, such other information as the prosecutor and the 20 

accused’s legal representative consider appropriate.  

(6) In this section— 

 “the accused’s legal representative” means— 

(a) the solicitor referred to in subsection (1) above; or 

(b) where the solicitor has instructed counsel for the purposes of the 25 

conduct of the accused’s case at the preliminary hearing, either the 
solicitor or that counsel, or both of them; and 

 “counsel” includes a solicitor who has a right of audience in the High 
Court of Justiciary under section 25A (rights of audience in various 
courts including the High Court of Justiciary) of the Solicitors (Scotland) 30 

Act 1980 (c.46).”. 

 
3 Appeals 

(1) Section 74 (appeals in connection with preliminary diets) of the 1995 Act is amended in 
accordance with this section. 

(2) In subsection (1), for the word “diet” where it secondly occurs, substitute “hearing”. 35 

(3) In subsection (2)— 

(a) in paragraph (a)— 

(i) after the word “first” insert “diet”, 

(ii) for the word “diet” where it first occurs, substitute “hearing”, 

654



Criminal Procedure (Amendment) (Scotland) Bill 9 
Part 1—Proceedings in the High Court 
 

(b) after that paragraph insert— 

“(aa) may not be taken against a decision at a preliminary hearing, in 
appointing a trial diet, to appoint or not to appoint it as a floating diet for 
the purposes of section 83A(1) of this Act;”. 

(4) In subsection (3), for the words “the trial diet” substitute “any trial diet that has been 5 

appointed”. 

(5) After that subsection insert— 

“(3A) Where an appeal is taken under subsection (1) above against a decision at a 
preliminary hearing, the High Court may adjourn, or further adjourn, the 
preliminary hearing for such period as appears to it to be appropriate and may, 10 

if it thinks fit, direct that such period (or some part of it) shall not count 
towards any time limit applying in respect of the case.”. 

(6) In subsection (4)(b), after “fix” insert— 

“(i) where the indictment is in respect of the High Court, a further 
preliminary hearing; or 15 

(ii) where the indictment is in respect of the sheriff court,”. 

 

4 Prohibition on accused conducting case in person in certain cases 

(1) In section 288C(1) of the 1995 Act (prohibition of personal conduct of defence in cases 
of certain sexual offences), after “conducting” insert— 

“(a) his case in person at or for the purposes of a preliminary hearing; and 20 

(b)”. 

(2) In section 288D(2)(a) of that Act (appointment by the court of a solicitor in such cases), 
after “of” insert— 

“(i) the conduct of his case at or for the purposes of a preliminary 
hearing; or 25 

(ii)”. 

(3) In section 288E of that Act (power to prohibit personal conduct of defence in cases 
involving vulnerable witnesses), after subsection (4) insert— 

“(4A) Where, in any proceedings in the High Court, an order is made under 
subsection (2) above before or at the preliminary hearing, the accused is also 30 

prohibited from conducting or, as the case may be, continuing to conduct, his 
case in person at or for the purposes of the preliminary hearing.”. 

 
Continuation of trial diet 

8 Continuation of trial diet 

After section 83 (transfer of sheriff court solemn proceedings) of the 1995 Act insert— 35 
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 “Continuation of trial diet in the High Court 

83A Continuation of trial diet in the High Court 

(A1) Where, in any case which is to be tried in the High Court, the trial diet does not 
commence on the day appointed for the holding of the diet, the indictment shall 
fall. 5 

(1) However, where, in appointing a day for the holding of the trial diet, the Court 
has indicated that the diet is to be a floating diet, the diet may, without having 
been commenced, be continued from sitting day to sitting day— 

(a) by minute, in such form as may be prescribed by Act of Adjournal, 
signed by the Clerk of Justiciary; and 10 

(b) up to such maximum number of sitting days after the day originally 
appointed for the trial diet as may be so prescribed. 

(2) If such a trial diet is not commenced by the end of the last sitting day to which 
it may be continued by virtue of subsection (1)(b) above, the indictment shall 
fall. 15 

(4) For the purposes of this section, a trial diet shall be taken to commence when it 
is called. 

(5) In this section, “sitting day” means any day on which the court is sitting, but 
does not include any Saturday or Sunday or any day which is a court holiday.”. 

 

PART 2 20 

SOLEMN PROCEEDINGS GENERALLY 

9 Time limits 

(1) Section 65 (prevention of delay in trials) of the 1995 Act is amended as follows. 

(2) In subsection (1), for the words from “the trial” to “that period” substitute— 

“(a) where an indictment has been served on the accused in respect of the 25 

High Court, a preliminary hearing is commenced within the period of 11 
months; and 

(b) in any case, the trial is commenced within the period of 12 months, 

 of the first appearance of the accused on petition in respect of the offence. 

(1A) If the preliminary hearing (where subsection (1)(a) above applies) or the trial is 30 

not so commenced,”. 

(3) In subsection (2), after “(1)” insert “or (1A)”. 

(4) In subsection (3), for the words from “the sheriff” to the end substitute— 

“(a) where an indictment has been served on the accused in respect of the 
High Court, a single judge of that court may, on cause shown, extend 35 

either or both of the periods of 11 and 12 months specified in subsection 
(1) above; or 

(b) in any other case, the sheriff may, on cause shown, extend the period of 
12 months specified in that subsection.”. 

(5) In subsection (4)— 40 
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(a) in paragraph (a), for the words “liberated forthwith” substitute “entitled to be 
admitted to bail”, 

(b) after paragraph (a) insert— 

“(aa) where an indictment has been served on the accused in respect of the 
High Court— 5 

(i) 110 days, unless a preliminary hearing in respect of the case is 
commenced within that period, which failing he shall be entitled to 
be admitted to bail; or 

(ii) 140 days, unless the trial of the case is commenced within that 
period, which failing he shall be entitled to be admitted to bail;”, 10 

(c) in paragraph (b)— 

(i) at the beginning, insert “where an indictment has been served on the 
accused in respect of the sheriff court,”, 

(ii) for the words from “liberated” to the end substitute “entitled to be admitted 
to bail”. 15 

(6) After subsection (4) insert— 

“(4A) Where an indictment has been served on the accused in respect of the High 
Court, subsections (1)(a) and (4)(aa)(i) above shall not apply if the preliminary 
hearing has been dispensed with under section 72B(8) of this Act.”.  

(7) For subsection (5) substitute— 20 

“(5) On an application made for the purpose— 

(a) in a case where, at the time the application is made, an indictment has 
not been served on the accused, a single judge of the High Court; or 

(b) in any other case, the court specified in the notice served under section 
66(6) of this Act, 25 

 may, on cause shown, extend any period mentioned in subsection (4) above. 

(5A) Before determining an application under subsection (3) or (5) above, the judge 
or, as the case may be, the court shall give the parties an opportunity to be 
heard. 

(5B) However, where all the parties join in the application, the judge or, as the case 30 

may be, the court may determine the application without hearing the parties 
and, accordingly, may dispense with any hearing previously appointed for the 
purpose of considering the application.”. 

(8) Subsections (6) and (7) are repealed. 

(9) After subsection (8) insert— 35 

“(8A) Where an accused is, by virtue of subsection (4) above, entitled to be admitted 
to bail, the accused shall, unless he has been admitted to bail by the Lord 
Advocate, be brought forthwith before— 

(a) in a case where an indictment has not yet been served on the accused, a 
single judge of the High Court; or 40 

(b) in any other case, the court specified in the notice served under section 
66(6) of this Act. 
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(8B) Where an accused is brought before a judge or court under subsection (8A) 

above, the judge or, as the case may be, the court shall give the prosecutor an 
opportunity to make an application under subsection (5) above. 

(8C) If the prosecutor does not make such an application or, if such an application is 
made but is refused, the judge or, as the case may be, the court shall, after 5 

giving the prosecutor an opportunity to be heard, admit the accused to bail.”. 

(10) In subsection (9), after “section,” insert— 

“(a) where the accused is cited in accordance with subsection (4)(b) of 
section 66 of this Act, the indictment shall be deemed to have been 
served on the accused; 10 

(b) a preliminary hearing shall be taken to commence when it is called; and 

(c)”. 

(11) In subsection (10), for “period of” substitute “periods of 11 and”. 

 
10 Citation 

(1) Section 66 (service and lodging of indictment, etc.) of the 1995 Act is amended as 15 

follows. 

(2) For subsection (1) substitute— 

“(1) This Act shall be sufficient warrant for— 

(a) the citation of the accused and witnesses to— 

(i) any diet of the High Court to be held on any day, and at any place, 20 

the Court is sitting; 

(ii) any diet of the sheriff court to be held on any day the court is 
sitting; or 

(iii) any adjournment of a diet specified in sub-paragraph (i) or (ii) 
above; and 25 

(b) the citation of jurors for any trial to be held— 

(i) in the High Court; or 

(ii) under solemn procedure in the sheriff court.”. 

(2A) In subsection (4), in paragraph (b)— 

(a) at the beginning insert “if the accused, at the time of citation, is not in custody,”, 30 

and 

(b) for “accused’s dwelling-house or place of business” substitute “relevant 
premises”. 

(2B) After subsection (4) insert— 

“(4ZA)In subsection (4)(b) above, “the relevant premises” means— 35 

(a) where the accused, at the time of citation, has been admitted to bail, his 
proper domicile of citation as specified for the purposes of section 25 of 
this Act; or 

(b) in any other case, any premises which the constable reasonably believes 
to be the accused’s dwelling-house or place of business.”. 40 
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(2C) After subsection (6B) insert— 

“(6C) An accused shall be taken to be served with— 

(a) the indictment and lists of witnesses and productions; and 

(b) the notice referred to in subsection (6) above, 

 if they are served on the solicitor specified in subsection (6D) below at that 5 

solicitor’s place of business. 

(6D) The solicitor referred to in subsection (6C) above is any solicitor who— 

(a) has notified in writing the procurator fiscal for the district in which the 
charge against the accused was being investigated that he is engaged by 
the accused for the purposes of his defence; and 10 

(b) has not informed that procurator fiscal that he has been dismissed by, or 
has withdrawn from acting for, the accused. 

(6E) It is the duty of a solicitor who has, before service of an indictment, notified a 
procurator fiscal that he is engaged by the accused for the purposes of his 
defence to inform that procurator fiscal in writing forthwith if he is dismissed 15 

by, or withdraws from acting for, the accused.”. 

(3) Subsection (8) is repealed. 

 
5 Engagement, dismissal and withdrawal of solicitor representing accused 

After section 72E of the 1995 Act (as inserted by section 2 of this Act), insert— 

“72F Engagement, dismissal and withdrawal of solicitor representing accused 20 

(1) In any proceedings on indictment, it is the duty of a solicitor who is engaged 
by the accused for the purposes of his defence at any part of the proceedings to 
notify the court and the prosecutor of that fact forthwith in writing. 

(1A) A solicitor is to be taken to have complied with the duty under subsection (1) 
to notify the prosecutor of his engagement if, before service of the indictment, 25 

he— 

(a) notified in writing the procurator fiscal for the district in which the 
charge against the accused was then being investigated that he was then 
engaged by the accused for the purposes of his defence; and 

(b) had not notified that procurator fiscal in writing that he had been 30 

dismissed by the accused or had withdrawn from acting. 

(2) Where any such solicitor as is referred to in subsection (1) above— 

(a) is dismissed by the accused; or 

(b) withdraws, 

 it is the duty of the solicitor to inform the court and the prosecutor of those 35 

facts forthwith in writing. 

(2A) The prosecutor shall, for the purposes of subsections (1) and (2), be taken to be 
notified or informed of any fact in accordance with those subsections if— 

(a) in proceedings in the High Court, the Crown Agent; or 

(b) in proceedings on indictment in the sheriff court, the procurator fiscal for 40 

the district in which the trial diet is to be held, 
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 is so notified or, as the case may be, informed of the fact. 

(3) On being informed in accordance with subsection (2) above of the dismissal or 
withdrawal of the accused’s solicitor in any case to which subsections (4) and 
(5) below apply, the court shall order that, before the trial diet, there shall be a 
further pre-trial diet under this section. 5 

(4) This subsection applies to any case in which— 

(a) the accused is charged with an offence to which section 288C of this Act 
applies; or 

(b) an order has been made under section 288E(2) of this Act. 

(5) This subsection applies to any case in which— 10 

(a) the solicitor was engaged for the purposes of the defence of the 
accused— 

(i) in the case of proceedings in the High Court, at the time of a 
preliminary hearing or, if a preliminary hearing was dispensed 
with under section 72B(8) of this Act, at the time it was so 15 

dispensed with; 

(iia) in the case of solemn proceedings in the sheriff court, at the time 
of a first diet; 

(iii) at the time of a diet under this section; or 

(iv) in the case of a diet which, under subsection (10) below, is 20 

dispensed with, at the time when it was so dispensed with; and 

(b) the court is informed as mentioned in subsection (2) above after that time 
but before the trial diet. 

(6) At a diet under this section, the court shall ascertain whether or not the accused 
has engaged another solicitor for the purposes of his defence at the trial. 25 

(8) A diet under this section shall be not less than 10 clear days before the trial 
diet. 

(9) A court may, at a diet under this section, postpone the trial diet for such period 
as appears to it to be appropriate and may, if it thinks fit, direct that such period 
(or some part of it) shall not count towards any time limit applying in respect 30 

of the case. 

(10) The court may dispense with a diet under this section previously ordered, but 
only if a solicitor engaged by the accused for the purposes of the defence of the 
accused at the trial has, in writing— 

(a) confirmed his engagement for that purpose; and 35 

(b) requested that the diet be dispensed with.”. 

 
10A Procedure where trial diet does not proceed 

For section 81 (procedure where trial diet does not proceed) substitute— 
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“81 Procedure where trial diet does not proceed 

(1) The prosecutor shall not raise a fresh libel in a case in which the court has 
deserted the trial simpliciter unless the court’s decision has been reversed on 
appeal. 

(2) Where a trial diet in any proceedings on indictment is deserted pro loco et 5 

tempore the court may appoint a further trial diet for a later date and the 
accused shall appear and answer the indictment at that diet. 

(3) In appointing a further trial diet under subsection (2) above, the court— 

(a) shall have regard to the state of preparation of the prosecutor and the 
accused with respect to their cases and, in particular, to the likelihood of 10 

the case being ready to proceed to trial on the date to be appointed for 
the trial diet; and 

(b) may, if it appears to the court that there are any preliminary pleas, 
preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial diet, appoint a 15 

diet to be held before the trial diet for the purpose of disposing of or, as 
the case may be, ascertaining them. 

(4) Subsection (5) below applies where, at a trial diet in any proceedings on 
indictment— 

(a) the diet has been deserted pro loco et tempore for any reason and no 20 

further trial diet has been appointed under subsection (2) above; or 

(b) the indictment is for any reason not brought to trial and the diet has not 
been continued, adjourned or postponed. 

(5) Where this subsection applies, the prosecutor may, at any time within the 
period of two months after the relevant date, give notice to the accused on 25 

another copy of the indictment to appear and answer the indictment— 

(a) where the trial diet referred to in subsection (4) above was in the High 
Court— 

(i) at a further preliminary hearing in that Court not less than seven 
clear days after service of the notice; or 30 

(ii) where the charge is one that can lawfully be tried in the sheriff 
court, at a first diet not less than 15 clear days after service of the 
notice and not less than 10 clear days before the trial diet and at a 
trial diet not less than 29 clear days after service of the notice; or 

(b) where the trial diet referred to in subsection (4) was in the sheriff court— 35 

(i) at a further trial diet in that court not less than seven clear days 
after service of the notice; or 

(ii) at a preliminary hearing in the High Court not less than 21 clear 
days after service of the notice. 

(6) Where notice is given to the accused under paragraph (a)(ii) or (b)(ii) of 40 

subsection (5) above, then for the purposes of section 65(4) of this Act— 

(a) the giving of the notice shall be taken to be service of an indictment in 
respect of— 
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(i) in the case of a notice under paragraph (a)(ii) of subsection (5) 

above, the sheriff court; or 

(ii) in the case of a notice under paragraph (b)(ii) of that subsection, 
the High Court; and 

(b) the previous service of the indictment in respect of— 5 

(i) in the case of a notice under paragraph (a)(ii) of subsection (5), the 
High Court; or 

(ii) in the case of a notice under paragraph (b)(ii) of that subsection, 
the sheriff court, 

 shall be disregarded. 10 

(7) A notice under subsection (5) above shall be in such form as may be prescribed 
by Act of Adjournal, or as nearly as may be in such form. 

(8) In subsection (5) above, “the relevant date” means— 

(a) where paragraph (a) of subsection (4) applies, the date on which the trial 
diet was deserted as mentioned in that paragraph; or 15 

(b) where paragraph (b) of that subsection applies, the date of the trial diet 
referred to in that subsection.”. 

 
11 Trial in absence of accused 

(1) In subsection (1) of section 92 (trial in presence of accused) of the 1995 Act, for 
“subsection (2)” substitute “subsections (2) and (2A)”. 20 

(2) In subsection (2) of that section, the words “counsel or” are repealed. 

(3) After subsection (2) of that section insert— 

“(2A) If— 

(a) after evidence has been led against the accused, the accused fails to 
appear at the trial diet; 25 

(b) the court is satisfied that the accused was cited in accordance with 
section 66 of this Act; and 

(c) the failure to appear occurred at a point in proceedings where the court, 
after hearing the parties, is satisfied that it is in the interests of justice to 
do so, 30 

 then the court may, on the motion of the prosecutor, proceed with the trial 
(including by allowing further evidence to be led in respect of charges where 
evidence has already been led or by allowing evidence to be led in respect of 
any other charges on the indictment) and dispose of the case (including by 
allowing a verdict to be returned) in the absence of the accused. 35 

(2B) Where the court exercises the power under subsection (2A) above, it shall— 

(a) if satisfied that there is a solicitor with authority to act for the purposes 
of the accused’s defence at the trial, allow that solicitor to act for those 
purposes; or 

(b) if there is no such solicitor, at its own hand appoint a solicitor to act for 40 

those purposes. 
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(2C) It is the duty of a solicitor appointed under subsection (2) or (2B)(b) above to 
act in the best interests of the accused. 

(2D) In all other respects, a solicitor so appointed has, and may be made subject to, 
the same obligations and has, and may be given, the same authority as if 
engaged by the accused; and any employment of and instructions given to 5 

counsel by the solicitor shall proceed and be treated accordingly. 

(2E) Where the court is satisfied that— 

(a) a solicitor allowed to act under subsection (2B)(a) above no longer has 
authority to act; or 

(b) a solicitor appointed under subsection (2) or (2B)(b) above is no longer 10 

able to act in the best interests of the accused, 

 the court may relieve that solicitor and appoint another solicitor for the 
purposes of the accused’s defence at the trial. 

(2F) Subsections (2B)(b) and (2E) above shall not apply in the case of 
proceedings— 15 

(a) in respect of a sexual offence to which section 288C of this Act applies; 
or 

(b) in which an order has been made under section 288E(2) of this Act.”. 

(4) After subsection (3) of that section insert— 

“(4) In this section— 20 

(a) references to a solicitor appointed under subsection (2) or (2B)(b) above 
include references to a solicitor appointed under subsection (2E) above; 

(b) “counsel” includes, in relation to the High Court of Justiciary, a solicitor 
who has a right of audience in that Court under section 25A of the 
Solicitors (Scotland) Act 1980 (c.46).”. 25 

(5) After subsection (6A) of section 66 (service and lodging of indictment etc.) of the 1995 
Act insert— 

“(6AA)A notice affixed under subsection (4)(b) above or served under subsection (6) 
above shall also contain intimation to the accused— 

(a) where the indictment is in respect of the High Court, that, if he does not 30 

appear at the preliminary hearing— 

(i) the hearing may proceed; and 

(ii) a trial diet may be appointed, 

 in his absence; and 

(b) in any case (whether the indictment is in respect of the High Court or the 35 

sheriff court), that if he does not appear at the trial diet, the trial may 
proceed in his absence.”. 

(6) In section 70 (proceedings against bodies corporate) of the 1995 Act— 

(a) in subsection (5), for the words from “shall” to “hear” substitute “may— 

(a) on the motion of the prosecutor; and 40 

(b) if satisfied as to the matters specified in subsection (5A) below, 
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 proceed with the trial”, 

(b) after that subsection insert— 

“(5A) The matters referred to in subsection (5)(b) above are— 

(a) that the body corporate was cited in accordance with section 66 of this 
Act as read with subsection (2) above; and 5 

(b) that it is in the interests of justice to proceed as mentioned in subsection 
(5) above. 

(5B) Subsections (2B) to (2F) and (4) of section 92 of this Act shall apply where the 
court exercises the power under subsection (5) of this section as they apply 
where the court exercises the power under subsection (2A) of that section but 10 

as if references in them to the accused were references to the body corporate.”. 

(7) In section 22 (automatic availability of criminal legal aid) of the Legal Aid (Scotland) 
Act 1986 (c.47), in subsection (1)(dd), after “person)” insert “or section 92(2), (2B)(b) 
or (2E) of that Act (appointment of solicitor for accused where the trial is to proceed in 
his absence)”. 15 

(8) In section 31 of that Act, in subsection (1A) (exceptions to provision entitling a person 
receiving legal aid or advice and assistance to select a solicitor and counsel), in 
paragraph (f), for “section” substitute “sections 92(2), (2B)(b), (2D) and (2E) and”. 

 
12 Obstructive witnesses 

After section 90 (death or illness of jurors) of the 1995 Act insert— 20 

 “Obstructive witnesses 

90A Apprehension of witnesses in proceedings on indictment 

(1) In any proceedings on indictment, the court may, on the application of any of 
the parties, issue a warrant for the apprehension of a witness if subsection (2) 
or (3) below applies in relation to the witness. 25 

(2) This subsection applies if the witness, having been duly cited to any diet in the 
proceedings, deliberately and obstructively fails to appear at the diet. 

(3) This subsection applies if the court is satisfied by evidence on oath that the 
witness is being deliberately obstructive and is not likely to attend to give 
evidence at any diet in the proceedings without being compelled to do so. 30 

(4) An application under subsection (1) above— 

(a) may be made orally or in writing; 

(b) if made in writing— 

(i) shall be in such form as may be prescribed by Act of Adjournal, or 
as nearly as may be in such form; and 35 

(ii) may be disposed of in court or in chambers after such inquiry or 
hearing (if any) as the court considers appropriate. 

(5) A warrant issued under this section shall be in such form as may be prescribed 
by Act of Adjournal or as nearly as may be in such form. 

(6) A warrant issued under this section in the form mentioned in subsection (5) 40 

above shall imply warrant to officers of law— 
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(a) to search for and apprehend the witness in respect of whom it is issued; 

(b) to bring the witness before the court; 

(c) in the meantime, to detain the witness in a police station, police cell or 
other convenient place; and 

(d) so far as is necessary for the execution of the warrant, to break open shut 5 

and lockfast places. 

(7) It shall not be competent, in any proceedings on indictment, for a court to issue 
a warrant for the apprehension of a witness otherwise than in accordance with 
this section. 

(8) A person apprehended under a warrant issued under this section shall wherever 10 

practicable be brought before the court not later than in the course of the first 
day on which— 

(a) in the case of a warrant issued by a single judge of the High Court, that 
Court, 

(b) in any other case, the court, 15 

 is sitting after he is taken into custody. 

(9) In this section and section 90B, “the court” means, except where the context 
requires otherwise— 

(a) where the witness is to give evidence in proceedings in the High Court, a 
single judge of that Court; or 20 

(b) where the witness is to give evidence in proceedings on indictment in the 
sheriff court, any sheriff court with jurisdiction in relation to the 
proceedings. 

 
90B Orders in respect of witnesses apprehended under section 90A 

(1) Where a witness is brought before the court in pursuance of a warrant issued 25 

under section 90A of this Act, the court shall, after giving the parties and the 
witness an opportunity to be heard, make an order— 

(a) detaining the witness until the conclusion of the diet at which the witness 
is to give evidence;  

(b) releasing the witness on bail; or 30 

(c) liberating the witness. 

(2) The court may make an order under subsection (1)(a) or (b) above only if it is 
satisfied that— 

(a) the order is necessary with a view to securing that the witness appears at 
the diet at which the witness is to give evidence; and 35 

(b) it is appropriate in all the circumstances to make the order. 

(3) Subsection (1) above is without prejudice to any power of the court to— 

(a) make a finding of contempt of court in respect of any failure of a witness 
to appear at a diet to which he has been duly cited; and 

(b) dispose of the case accordingly. 40 

(4) Where— 
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(a) an order under subsection (1)(a) above has been made in respect of a 

witness; and 

(b) at, but before the conclusion of, the diet at which the witness is to give 
evidence, the court in which the diet is being held excuses the witness, 

 that court, on excusing the witness, may recall the order under subsection 5 

(1)(a) above and liberate the witness.  

(5) On making an order under subsection (1)(b) above in respect of a witness, the 
court shall impose such conditions as it considers necessary with a view to 
securing that the witness appears at the diet at which he is to give evidence. 

(6) However, the court may not impose as such a condition a requirement that the 10 

witness or a cautioner on his behalf deposit a sum of money in court. 

(7) Where the court makes an order under subsection (1)(a) above in respect of a 
witness, the court shall, on the application of the witness— 

(a) consider whether the imposition of a remote monitoring requirement 
would enable it to make an order under subsection (1)(b) above releasing 15 

the witness on bail subject to a movement restriction condition; and 

(b)  if so— 

(i) make an order under subsection (1)(b) above releasing the witness 
on bail subject to such a condition (as well as such other 
conditions required to be imposed under subsection (5) above); 20 

and 

(ii) in the order, impose, as a further condition under subsection (5) 
above, a remote monitoring requirement. 

(8) Subsections (2) to (15) of section 24A of this Act apply in relation to remote 
monitoring requirements imposed under subsection (7)(b)(ii) above and to the 25 

imposing of such requirements as they apply to remote monitoring 
requirements imposed under section 24A(1) or (1A) of this Act and the 
imposing of such requirements, but with the following modifications— 

(a) references to a remote monitoring requirement imposed under section 
24A(1) or (1A) of this Act shall be read as if they included references to 30 

a remote monitoring requirement imposed under subsection (7)(b)(ii) 
above; 

(b) references to the accused shall be read as if they were references to the 
witness in respect of whom the order under subsection (1)(b) above is 
made. 35 

(8A) The powers conferred and duties imposed by sections 24B to 24D of this Act 
are exercisable in relation to remote monitoring requirements imposed under 
subsection (7)(b)(ii) above as they are exercisable in relation to remote 
monitoring requirements imposed under subsection (1) or (1A) of section 24A 
of this Act; and— 40 

(a) references in those sections to remote monitoring requirements shall be 
read accordingly; and 

(b) references to the imposition of any requirement as a further condition of 
bail shall be read as if they were references to the imposition of the 
requirement as a further condition under subsection (5) above. 45 
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(9) Section 25 of this Act (which makes provision for an order granting bail to 
specify the conditions imposed on bail and the accused’s proper domicile of 
citation) shall apply in relation to an order under subsection (1)(b) above as it 
applies to an order granting bail, but with the following modifications— 

(a) references to the accused shall be read as if they were references to the 5 

witness in respect of whom the order under subsection (1)(b) above is 
made; 

(b) references to the order granting bail shall be read as if they were 
references to the order under subsection (1)(b) above; 

(c) subsection (3) shall be read as if for the words from “relating” to 10 

“offence” in the third place where it occurs there were substituted “at 
which the witness is to give evidence”. 

(10) In this section— 

(a) “a movement restriction condition” means, in relation to a witness 
released on bail under subsection (1)(b) above, a condition imposed 15 

under subsection (5) above restricting the witness’s movements, 
including such a condition requiring the witness to be, or not to be, in 
any place or description of place for, or during, any period or periods or 
at any time; and 

(b) “a remote monitoring requirement” means, in relation to a movement 20 

restriction condition, a requirement that compliance with the condition 
be remotely monitored. 

 
90C Breach of bail under section 90B(1)(b) 

(1) A witness who, having been released on bail by virtue of an order under 
subsection (1)(b) of section 90B of this Act, fails without reasonable excuse— 25 

(a) to appear at any diet to which he has been cited; or 

(b) to comply with any condition imposed under subsection (5) of that 
section, 

 shall be guilty of an offence and liable on conviction on indictment to the 
penalties specified in subsection (2) below. 30 

(2) Those penalties are— 

(a) a fine; and 

(b) imprisonment for a period not exceeding two years. 

(2A) Subsection (2B) below applies in proceedings against a witness for an offence 
under paragraph (b) of subsection (1) above where the condition referred to in 35 

that paragraph is— 

(a) a movement restriction condition (within the meaning of section 90B(10) 
of this Act) in respect of which a remote monitoring requirement has 
been imposed under section 90B(7)(b)(ii) of this Act; or 

(b) a requirement imposed under section 24D(3)(b) (as extended by section 40 

90B(8A)) of this Act. 

(2B) In proceedings in which this subsection applies, evidence of— 
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(a) in the case referred to in subsection (2A)(a) above, the presence or 

absence of the witness at a particular place at a particular time; or 

(b) in the case referred to in subsection (2A)(b) above, any tampering with 
or damage to a device worn or carried by the witness for the purpose of 
remotely monitoring his whereabouts, 5 

 may, subject to subsections (2E) and (2F) below, be given by the production of 
the document or documents referred to in subsection (2C) below. 

(2C) That document or those documents is or are a document or documents bearing 
to be— 

(a)  a statement automatically produced by a device specified in regulations 10 

made under section 24D(4) (as extended by section 90B(8A)) of this Act 
by which the witness’s whereabouts were remotely monitored; and 

(b) a certificate signed by a person nominated for the purpose of this 
paragraph by the Scottish Ministers that the statement relates to— 

(i) in the case referred to in subsection (2A)(a) above, the 15 

whereabouts of the witness at the dates and times shown in the 
statement; or 

(ii) in the case referred to in subsection (2A)(b) above, any tampering 
with or damage to the device. 

(2D) The statement and certificate mentioned in subsection (2C) above shall, when 20 

produced in the proceedings, be sufficient evidence of the facts set out in them. 

(2E) Neither the statement nor the certificate mentioned in subsection (2C) above 
shall be admissible in evidence unless a copy of both has been served on the 
witness prior to the trial. 

(2F) Without prejudice to subsection (2E) above, where it appears to the court that 25 

the witness has had insufficient notice of the statement or certificate, it may 
adjourn the trial or make an order which it thinks appropriate in the 
circumstances. 

(2G) In subsections (2E) and (2F), “the trial” means the trial in the proceedings 
against the witness referred to in subsection (2A) above. 30 

(3) Section 28 of this Act shall apply in respect of a witness who has been released 
on bail by virtue of an order under section 90B(1)(b) of this Act as it applies to 
an accused released on bail, but with the following modifications— 

(a) references to an accused shall be read as if they were references to the 
witness; 35 

(b) in subsection (2), the reference to the court to which the accused’s 
application for bail was first made shall be read as if it were a reference 
to the court which made the order under section 90B(1)(b) of this Act in 
respect of the witness; and 

(c) in subsection (4)— 40 

(i) references to the order granting bail and original order granting 
bail shall be read as if they were references to the order under 
section 90B(1)(b) and the original such order respectively; 
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(ii) paragraph (a) shall be read as if at the end there were inserted “and 
make an order under section 90B(1)(a) or (c) of this Act in respect 
of the witness”; and 

(iii) paragraph (c) shall be read as if for the words from “complies” to 
the end there were substituted “appears at the diet at which the 5 

witness is to give evidence”. 

 
90D Review of orders under section 90B(1)(a) or (b) 

(1) Where a court has made an order under subsection (1)(a) of section 90B of this 
Act, the court may, on the application of the witness in respect of whom the 
order was made, on cause shown and after giving the parties and the witness an 10 

opportunity to be heard— 

(a) recall the order; and 

(b) make an order under subsection (1)(b) or (c) of that section in respect of 
the witness. 

(2) Where a court has made an order under subsection (1)(b) of section 90B of this 15 

Act, the court may, after giving the parties and the witness an opportunity to be 
heard— 

(a) on the application of the witness in respect of whom the order was made 
and on cause shown— 

(i) review the conditions imposed under subsection (5) of that section 20 

at the time the order was made; and 

(ii) make a new order under subsection (1)(b) of that section and 
impose different conditions under subsection (5) of that section; 

(b) on the application of the party who made the application under section 
90A(1) of this Act in respect of the witness, review the order and the 25 

conditions imposed under subsection (5) of that section at the time the 
order was made, and 

(i) recall the order and make an order under subsection (1)(a) of that 
section in respect of the witness; or 

(ii) make a new order under subsection (1)(b) of that section and 30 

impose different conditions under subsection (5) of that section.   

(3) The court may not review an order by virtue of subsection (2)(b) above unless 
the party making the application puts before the court material information 
which was not available to it when it made the order which is the subject of the 
application. 35 

(4) An application under this section by a witness— 

(a) where it relates to the first order made under section 90B(1)(a) or (b) of 
this Act in respect of the witness, shall not be made before the fifth day 
after that order is made; 

(b) where it relates to any subsequent such order, shall not be made before 40 

the fifteenth day after the order is made. 

(5) On receipt of an application under subsection (2)(b) above the court shall— 
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(a) intimate the application to the witness in respect of whom the order 

which is the subject of the application was made; 

(b) fix a diet for hearing the application and cite the witness to attend the 
diet; and 

(c) where it considers that the interests of justice so require, grant warrant to 5 

arrest the witness. 

(6) Nothing in this section shall affect any right of a person to appeal against an 
order under section 90B(1). 

 
90E Appeals in respect of orders under section 90B(1) 

(1) Any of the parties specified in subsection (2) below may appeal to the High 10 

Court against— 

(a) any order made under subsection (1)(a) or (c) of section 90B of this Act; 
or 

(b) where an order is made under subsection (1)(b) of that section— 

(i) the order; 15 

(ii) any of the conditions imposed under subsection (5) of that section 
on the making of the order; or 

(iii) both the order and any such conditions. 

(2) The parties referred to in subsection (1) above are— 

(a) the witness in respect of whom the order which is the subject of the 20 

appeal was made; 

(b) the prosecutor; and 

(c) the accused. 

(3) A party making an appeal under subsection (1) above shall intimate it to the 
other parties specified in subsection (2) above and, for that purpose, intimation 25 

to the Lord Advocate shall be sufficient intimation to the prosecutor. 

(4) An appeal under this section shall be disposed of by the High Court or any 
Lord Commissioner of Justiciary in court or in chambers after such inquiry and 
hearing of the parties as shall seem just. 

(5) Where the witness in respect of whom the order which is the subject of an 30 

appeal under this section was made is under 21 years of age, section 51 of this 
Act shall apply to the High Court or, as the case may be, the Lord 
Commissioner of Justiciary when disposing of the appeal as it applies to a 
court when remanding or committing a person of the witness’s age for trial or 
sentence.”. 35 

 
12A Service etc. on accused through a solicitor 

After section 72F of the 1995 Act (as inserted by section 5 of this Act) insert— 

670



Criminal Procedure (Amendment) (Scotland) Bill 25 
Part 2—Solemn proceedings generally 
 

“72G Service etc. on accused through a solicitor 

(1) In any proceedings on indictment, anything which is to be served on or given, 
notified or otherwise intimated to, the accused shall be taken to be so served, 
given, notified or intimated if it is, in such form and manner as may be 
prescribed by Act of Adjournal, served on or given, notified or intimated to (as 5 

the case may be) the solicitor described in subsection (2) below at that 
solicitor’s place of business. 

(2) That solicitor is any solicitor— 

(a) who— 

(i) has notified the prosecutor under subsection (1) of section 72F of 10 

this Act that he is engaged by the accused for the purposes of his 
defence; and 

(ii) has not informed the prosecutor under subsection (2) of that 
section that he has been dismissed by, or has withdrawn from 
acting for, the accused; or 15 

(b) who— 

(i) has been appointed to act for the purposes of the accused’s defence 
at the trial under section 92 or 288D of this Act; and 

(ii) has not been relieved of the appointment by the court.”. 

 
13 Preliminary pleas and preliminary issues 20 

(1) For section 79 (preliminary pleas) of the 1995 Act, substitute— 

“79 Preliminary pleas and preliminary issues 

(1) Except by leave of the court on cause shown, no preliminary plea or 
preliminary issue shall be made, raised or submitted in any proceedings on 
indictment by any party unless his intention to do so has been stated in a notice 25 

under section 71(2) or, as the case may be, 72(3) or (6)(b)(i) of this Act. 

(2) For the purposes of this section and those sections— 

(a) the following are preliminary pleas, namely— 

(i) a matter relating to the competency or relevancy of the indictment; 

(ii) an objection to the validity of the citation against a party, on the 30 

ground of any discrepancy between the record copy of the 
indictment and the copy served on him, or on account of any error 
or deficiency in such service copy or in the notice of citation; and 

(iii) a plea in bar of trial; and 

(b) the following are preliminary issues, namely— 35 

(i) an application for separation or conjunction of charges or trials; 

(ii) a preliminary objection under section 27(4A)(a), 255 or 255A of 
this Act; 

(iii) an application under section 278(2) of this Act; 

(iv) an objection by a party to the admissibility of any evidence; 40 
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(v) an assertion by a party that there are documents the truth of the 

contents of which ought to be admitted, or that there is any other 
matter which in his view ought to be agreed; and 

(vi) any other point raised by a party, as regards any matter not 
mentioned in sub-paragraphs (i) to (v) above, which could in his 5 

opinion be resolved with advantage before the trial. 

(3) No discrepancy, error or deficiency such as is mentioned in subsection 
(2)(a)(ii) above shall entitle an accused to object to plead to the indictment 
unless the court is satisfied that the discrepancy, error or deficiency tended 
substantially to mislead and prejudice the accused. 10 

(4) Where the court, under subsection (1) above, grants leave for a party to make, 
raise or submit a preliminary plea or preliminary issue (other than an objection 
to the admissibility of any evidence) without his intention to do so having been 
stated in a notice as required by that subsection, the court may— 

(a) if it considers it appropriate to do so, appoint a diet to be held before the 15 

trial diet for the purpose of disposing of the plea or issue, or 

(b) appoint the plea or issue to be disposed of at the trial diet.”. 

(2) After section 87 of the 1995 Act insert— 

“87A Disposal of preliminary matters at trial diet 

 Where— 20 

(a) any preliminary plea or issue; or 

(b) in a case to be tried in the High Court, any application, notice or other 
matter referred to in section 72(6)(b)(ii) or (iii) of this Act, 

 is to be disposed of at the trial diet, it shall be so disposed of before the jury is 
sworn, unless, where it is a preliminary issue consisting of an objection to the 25 

admissibility of any evidence, the court at the trial diet considers it is not 
capable of being disposed of before then.”. 

 
13A Objections to admissibility of evidence raised without due notice 

(1) In section 71 (first diet) of the 1995 Act— 

(a) after subsection (2) there is inserted— 30 

“(2YA)At a first diet, the court shall also ascertain whether there is any objection to 
the admissibility of any evidence which any party wishes to raise despite not 
having given the notice referred to in subsection (2) above, and— 

(a) if so, decide whether to grant leave under section 79(1) of this Act for 
the objection to be raised; and 35 

(b) if leave is granted, dispose of the objection unless it considers it 
inappropriate to do so at the first diet. 

(2ZA)Where the court, having granted leave for the objection to be raised, decides 
not to dispose of it at the first diet, the court may— 

(a) appoint a further diet to be held before the trial diet for the purpose of 40 

disposing of the objection; or 

(b) appoint the objection to be disposed of at the trial diet.”, 
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(b) in subsection (3), for the words “or (2)” substitute “, (2) or (2YA)”. 

(2) After section 79 of the 1995 Act (as inserted by section 13 of this Act) insert— 

“79A Objections to admissibility of evidence raised after first diet or 
preliminary hearing 

(1) This section applies where a party seeks to raise an objection to the 5 

admissibility of any evidence after— 

(a) in proceedings in the High Court, the preliminary hearing; or 

(b) in proceedings on indictment in the sheriff court, the first diet. 

(2) The court shall not, under section 79(1) of this Act, grant leave for the 
objection to be raised if the party seeking to raise it has not given written notice 10 

of his intention to do so to the other parties. 

(3) However, the court may, where the party seeks to raise the objection after the 
commencement of the trial, dispense with the requirement under subsection (2) 
above for written notice to be given. 

(4) Where the party seeks to raise the objection after the commencement of the 15 

trial, the court shall not, under section 79(1) of this Act, grant leave for the 
objection to be raised unless it considers that it could not reasonably have been 
raised before that time. 

(5) Where the party seeks to raise the objection before the commencement of the 
trial and the court, under section 79(1), grants leave for it to be raised, the court 20 

shall— 

(a) if it considers it appropriate to do so, appoint a diet to be held before the 
commencement of the trial for the purpose of disposing of the objection; 
or 

(b) dispose of the objection at the trial diet. 25 

(6) In appointing a diet under subsection (5)(a) above, the court may postpone the 
trial diet for such period as appears to it to be appropriate and may, if it thinks 
fit, direct that such period (or some part of it) shall not count towards any time 
limit applying in respect of the case. 

(7) The accused shall appear at any diet appointed under subsection (5)(a) above. 30 

(8) For the purposes of this section, the trial shall be taken to commence when the 
jury is sworn.”. 

 
13B Alteration of diets 

After section 75 of the 1995 Act insert— 

“Adjournment and alteration of diets 35 

75A Adjournment and alteration of diets 

(1) This section applies where any diet has been fixed in any proceedings on 
indictment. 

(2) The court may, if it considers it appropriate to do so, adjourn the diet. 

(3) However— 40 
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(a) in the case of a trial diet, the court may adjourn the diet under subsection 

(2) above only if the indictment is not brought to trial at the diet; 

(b) if the court adjourns any diet under that subsection by reason only that, 
following enquiries for the purpose of ascertaining whether the accused 
has engaged a solicitor for the purposes of the conduct of his defence at 5 

or for the purposes of a preliminary hearing or at a trial, it appears to the 
court that he has not done so, the adjournment shall be for a period of not 
more than 48 hours. 

(4) A trial diet in the High Court may be adjourned under subsection (2) above to a 
diet to be held at a sitting of the Court in another place. 10 

(5) The court may, on the application of any party to the proceedings made at any 
time before commencement of any diet— 

(a) discharge the diet; and 

(b) fix a new diet for a date earlier or later than that for which the discharged 
diet was fixed. 15 

(6) Before determining an application under subsection (5) above, the court shall 
give the parties an opportunity to be heard. 

(7) However, where all the parties join in an application under that subsection, the 
court may determine the application without hearing the parties and, 
accordingly, may dispense with any hearing previously appointed for the 20 

purpose of subsection (6) above. 

(8) Where there is a hearing for the purpose of subsection (6) above, the accused 
shall attend it unless the court permits the hearing to proceed notwithstanding 
the absence of the accused. 

(9) In appointing a new trial diet under subsection (5)(b) above, the court— 25 

(a) shall have regard to the state of preparation of the prosecutor and the 
accused with respect to their cases and, in particular, to the likelihood of 
the case being ready to proceed to trial on the date to be appointed for 
the trial diet; and 

(b) may, if it appears to the court that there are any preliminary pleas, 30 

preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial, appoint a diet to 
be held before the trial diet for the purpose of disposing of or, as the case 
may be, ascertaining them. 

(10) A date for a new diet may be fixed under subsection (5)(b) above 35 

notwithstanding that the holding of the diet on that date would result in any 
provision of this Act as to the minimum or maximum period within which the 
diet is to be held or to commence not being complied with. 

(11) In subsections (5) to (9) above, “the court” means— 

(a) in the case of proceedings in the High Court, a single judge of that Court; 40 

and 

(b) in the case of proceedings in the sheriff court, that court. 

(12) For the purposes of subsection (5) above— 
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(a) a diet other than a trial diet shall be taken to commence when it is called; 
and 

(b) a trial diet shall be taken to commence when the jury is sworn.”. 

 
13C Uncontroversial evidence 

 In section 258 (uncontroversial evidence) of the 1995 Act, after subsection (4) insert— 5 

“(4A) Where a notice is served under subsection (3) above in any solemn 
proceedings, the court may, on the application of any party to the proceedings 
made not less than 48 hours before the relevant diet, direct that any challenge 
in the notice to any fact is to be disregarded for the purposes of subsection (4) 
above if the court considers the challenge to be unjustified. 10 

(4B) In subsection (4A) above, “the relevant diet” means— 

(a) in proceedings in the High Court, the preliminary hearing; and 

(b) in proceedings in the sheriff court, the first diet. 

(4C) In proceedings in the High Court, the Court may, on cause shown, allow an 
application under subsection (4A) above to be made after the time limit 15 

specified in that subsection.”. 

 

PART 3 

BAIL 

14 Bail conditions: remote monitoring of restrictions on movements 

After section 24 (bail and bail conditions) of the 1995 Act insert— 20 

“24A Bail conditions: remote monitoring of restrictions on movements 

(1) Where a court has refused to admit a person to bail, the court shall, on the 
application of that person— 

(a) consider whether the imposition of a remote monitoring requirement 
would enable it to admit the person to bail subject to a movement 25 

restriction condition; and 

(b) if so— 

(i) admit the person to bail subject to such a condition (as well as such 
other conditions required to be imposed under section 24(4) of this 
Act); and 30 

(ii) impose, as a further condition of bail, a remote monitoring 
requirement. 

(1A) Where a court— 

(a) grants bail to any person charged with or convicted of murder or rape; 
and 35 

(b) in doing so, imposes a movement restriction condition, 

 the court may, at its own hand, impose, as a further condition of bail, a remote 
monitoring requirement. 

(1B) Where a court, in granting bail to a person convicted of murder or rape— 
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(a) imposes a movement restriction condition; but 

(b) does not impose a remote monitoring requirement, 

 the court shall state reasons for not imposing such a requirement. 

(1C) In deciding whether to grant bail to a person referred to in paragraph (a) of 
subsection (1A) above, the court shall disregard the availability of the power 5 

conferred by that subsection. 

(1D) Where— 

(a) a remote monitoring requirement has been imposed under subsection 
(1A) above on a person charged with murder or rape; and 

(b) subsequently, the charge against the person is reduced, 10 

 the court shall, on the application of the person, revoke the remote monitoring 
requirement unless it considers that there are exceptional circumstances 
justifying the continued imposition of the requirement. 

(1E) An application under subsection (1D) above shall be intimated immediately 
and in writing to the Crown Agent and the court shall, before determining it, 15 

give the prosecutor an opportunity to be heard. 

(2) Before considering whether to impose a remote monitoring requirement under 
subsection (1) or (1A) above, the court shall give the accused and the 
prosecutor an opportunity to be heard. 

(3) Before imposing a remote monitoring requirement under subsection (1) or (1A) 20 

above, the court shall explain to the accused in ordinary language— 

(a) the effect— 

(i) of the requirement; and 

(ii) of any requirement to be imposed under section 24D(3) of this 
Act; and 25 

(b) the consequences which may follow any failure by the accused to 
comply with— 

(i) the movement restriction condition in respect of which the remote 
monitoring requirement is to be imposed; and 

(ii) any such requirement as is referred to in paragraph (a)(ii) above. 30 

(4) The court shall not impose a remote monitoring requirement under subsection 
(1) or (1A) above unless the accused, after the court has explained to him the 
matters referred to in paragraphs (a) and (b) of subsection (3) above, has 
confirmed that he understands those matters.  

(5) Subsection (5A) below applies where the court is proposing— 35 

(a) to impose under subsection (1) or (1A) above a remote monitoring 
requirement where the movement restriction condition in relation to 
which the requirement is proposed to be imposed will require the 
accused to remain in a specified place or places, or 

(b) to vary the movement restriction condition in relation to which the 40 

requirement is imposed so as to specify a different place or different 
places. 
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(5A) Before imposing the requirement or, as the case may be, varying the condition, 
the court shall— 

(a) obtain and consider a report by an officer of a local authority about— 

(i) the place or places proposed to be specified; and 

(ii)  the attitude of persons likely to be affected by the requirement that 5 

the accused remain there; and 

(b) if it considers it necessary, hear the officer who prepared the report. 

(6) The court may, for the purposes of subsection (5A) above, adjourn the 
proceedings. 

(7) Where a court— 10 

(a) imposes a remote monitoring requirement under subsection (1) or (1A) 
above; 

(b) revokes such a requirement; or 

(c) varies or revokes a movement restriction condition in respect of which 
such a requirement has been imposed, 15 

 the clerk of the court shall cause a copy of the order containing the 
requirement, revocation or, as the case may be, variation to be sent 
immediately to the monitor. 

(8) Where, in the course of monitoring in pursuance of a remote monitoring 
requirement imposed under subsection (1) or (1A) above a person’s 20 

compliance with a condition imposed on bail restricting the person’s 
movements, the monitor becomes aware that the person has breached the 
condition, the monitor shall immediately notify a constable of the breach. 

(9) Where a constable arrests a person under section 28(1) of this Act on the 
ground that the constable suspects the person of having breached a movement 25 

restriction condition in respect of which a remote monitoring requirement has 
been imposed the constable shall, as soon as possible, notify the monitor of the 
arrest.  

(9A) Nothing in subsection (1) above affects any right which a person has to appeal 
against a decision refusing to admit the person to bail. 30 

(9B) However, where in a case in which an application has been made under 
subsection (1) above following a decision of a court to refuse to admit the 
applicant to bail— 

(a) an appeal is taken against the decision; and 

(b) the applicant is refused bail under subsection (1) above, 35 

 any appeal against the refusal of bail under that subsection shall be conjoined 
with the appeal referred to in paragraph (a) above. 

(14) In this section and sections 24B to 24E of this Act— 

(a) “a movement restriction condition” means, in relation to a person 
admitted to bail, a condition of bail imposed under section 24(4)(b) of 40 

this Act restricting the person’s movements, including such a condition 
requiring the person to be, or not to be, in any place or description of 
place for, or during, any period or periods or at any time;  
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(b) “a remote monitoring requirement” means, in relation to a movement 

restriction condition, a requirement that compliance with the condition 
be remotely monitored; and 

(c) references to the “accused” are references to any person in relation to 
whom a remote monitoring requirement is imposed or to be imposed 5 

under subsection (1) or (1A) above. 

(15) In this section, “monitor” means, in relation to an order under this section, any 
person who is, or is to be, responsible for the remote monitoring of the 
compliance of the person in respect of whom the order is made with the 
condition imposed in the order restricting the person’s movements. 10 

 
24B Regulations as to power to impose remote monitoring requirements under 

section 24A 

(1) The Scottish Ministers may by regulations prescribe— 

(a) which courts, or description or descriptions of courts, may impose 
remote monitoring requirements under 24A(1) or (1A) of this Act; 15 

(b) what method or methods of monitoring compliance with a movement 
restriction condition may be specified in any such requirement by any 
such court; and 

(c) the description or descriptions of persons in respect of whom such 
requirements may be imposed. 20 

(2) Regulations under subsection (1) above may make different provision in 
relation to the matters mentioned in paragraphs (b) and (c) of that subsection in 
relation to different courts or descriptions of courts. 

(3) Without prejudice to the generality of subsection (1) above, in relation to 
district courts, regulations under that subsection may make provision as 25 

respects such courts by reference to whether the court is constituted by a 
stipendiary magistrate or by one or more justices. 

(4) Regulations under subsection (1) above may make such transitional and 
consequential provisions, including provision in relation to the continuing 
effect of any remote monitoring requirements imposed under section 24A(1) or 30 

(1A) in force when new regulations are made, as the Scottish Ministers 
consider appropriate. 

(5) Regulations under subsection (1) above shall be made by statutory instrument 
and a statutory instrument containing any such regulations shall be subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 35 

 
24C Monitoring of compliance in pursuance of requirements imposed under 

section 24A 

(1) Where the Scottish Ministers, in regulations under section 24B(1) of this Act, 
empower a court or a description of court to impose remote monitoring 
requirements under section 24A(1) or (1A) of this Act they shall notify the 40 

court or, as the case may be, each court of that description of the person or 
description of person who may be designated by that court for the purpose of 
monitoring the compliance with any movement restriction condition of the 
person in respect of whom the requirement is imposed. 
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(2) A court which imposes a remote monitoring requirement under section 24A(1) 
or (1A) of this Act shall include provisions in the requirement for making a 
person notified by the Scottish Ministers under subsection (1) above or a 
description of persons so notified responsible for monitoring the compliance of 
the person in respect of whom it is imposed with the movement restriction 5 

condition in respect of which it is imposed. 

(3) Where the Scottish Ministers change the person or description of persons 
notified by them under subsection (1) above, any court which has imposed a 
remote monitoring requirement under 24A(1) or (1A) of this Act shall, if 
necessary, vary the requirement accordingly and shall notify the variation to 10 

the person in respect of whom the order was made. 

 
24D Remote monitoring 

(1) The Scottish Ministers may make such arrangements, including contractual 
arrangements, as they consider appropriate with such persons, whether legal or 
natural, as they think fit for the remote monitoring, in pursuance of remote 15 

monitoring requirements imposed under section 24A(1) or (1A), of the 
compliance of persons in respect of whom such requirements are imposed with 
the movement restriction conditions in respect of which they are imposed. 

(2) Different arrangements may be made under subsection (1) above in relation to 
different areas or different forms of remote monitoring. 20 

(3) A court imposing a remote monitoring requirement under section 24A(1) or 
(1A) of this Act shall include in the requirement, as a further condition of bail, 
a requirement that the person in respect of whom it is imposed— 

(a) shall, either continuously or for such periods as may be specified, wear 
or carry a device for the purpose of enabling the remote monitoring of 25 

his compliance with the movement restriction condition in respect of 
which it is imposed to be carried out; and 

(b) shall not tamper with or intentionally damage the device or knowingly 
allow it to be tampered with or intentionally damaged. 

(4) The Scottish Ministers shall by regulations specify devices which may be used 30 

for the purpose of remotely monitoring the compliance of persons in respect of 
whom remote monitoring requirements have been imposed under section 
24A(1) or (1A) of this Act with the movement restriction conditions in respect 
of which they are imposed. 

(5) Regulations under subsection (4) above shall be made by statutory instrument 35 

and a statutory instrument containing such regulations shall be subject to 
annulment in pursuance of a resolution of the Scottish Parliament. 

 
24E Documentary evidence in proceedings for breach of bail conditions being 

remotely monitored 

(1) This section applies in proceedings against a person (referred to in this section 40 

as “the accused”) for an offence under subsection (1)(b) of section 27 of this 
Act (failure to comply with a condition imposed on bail) where the condition 
referred to in that subsection is— 
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(a) a movement restriction condition in respect of which a remote 

monitoring requirement has been imposed under section 24A(1) or (1A); 
or 

(b) a requirement imposed under section 24D(3)(b) of this Act. 

(2) Evidence of— 5 

(a) in the case referred to in subsection (1)(a) above, the presence or absence 
of the accused at a particular place at a particular time; or 

(b) in the case referred to in subsection (1)(b) above, any tampering with or 
damage to a device worn or carried by the accused for the purpose of 
remotely monitoring his whereabouts, 10 

 may, subject to subsections (5) and (6) below, be given by the production of 
the document or documents referred to in subsection (3) below. 

(3) That document or those documents is or are a document or documents bearing 
to be— 

(a) a statement automatically produced by a device specified in regulations 15 

made under section 24D(4) of this Act, by which the accused’s 
whereabouts were remotely monitored; and 

(b) a certificate signed by a person nominated for the purpose of this 
paragraph by the Scottish Ministers that the statement relates to— 

(i) in the case referred to in subsection (1)(a) above, the whereabouts 20 

of the accused at the dates and times shown in the statement; or 

(ii) in the case referred to in subsection (1)(b) above, any tampering 
with or damage to the device. 

(4) The statement and certificate mentioned in subsection (3) above shall, when 
produced in the proceedings, be sufficient evidence of the facts set out in them. 25 

(5) Neither the statement nor the certificate mentioned in subsection (3) above 
shall be admissible in evidence unless a copy of both has been served on the 
accused prior to the trial. 

(6) Without prejudice to subsection (5) above, where it appears to the court that 
the accused has had insufficient notice of the statement or certificate, it may 30 

adjourn the trial or make an order which it thinks appropriate in the 
circumstances.”. 

 
15 Bail review: rights of prosecutor to be heard etc. 

(1) The 1995 Act is amended as follows. 

(2) In section 25 (bail conditions: supplementary), after subsection (2) insert— 35 

“(2A) Where an application is made under subsection (2) above— 

(a) the application shall be intimated by the accused immediately and in 
writing to the Crown Agent; and 

(b) the court shall, before determining the application, give the prosecutor an 
opportunity to be heard.”. 40 

(3) In section 30 (bail review), after subsection (2) insert— 
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“(2ZA) Before determining an application under subsection (2) above, the court shall 
give the prosecutor an opportunity to be heard. 

(2A) Subsection (2B) below applies where an application is made under subsection 
(2) above by a person convicted on indictment pending the determination of— 

(a) his appeal;  5 

(b) any relevant appeal by the Lord Advocate under section 108 or 108A of 
this Act; or 

(c) the sentence to be imposed on, or other method of dealing with, him. 

(2B) Where this subsection applies the application shall be— 

(a) intimated by the person making it immediately and in writing to the 10 

Crown Agent; and  

(b) heard not less than 7 days after the date of that intimation.”. 

(4) In section 31 (bail review on prosecutor’s application), after subsection (2) insert— 

“(2A) Subsection (2B) below applies to an application under subsection (1) above 
where the person granted bail— 15 

(a) was convicted on indictment; and 

(b) was granted bail pending the determination of— 

(i) his appeal;  

(ii) any relevant appeal by the Lord Advocate under section 108 or 
108A of this Act; or 20 

(iii) the sentence to be imposed on, or other method of dealing with, 
him. 

(2B) Where this subsection applies, the application shall be heard not more than 7 
days after the day on which it is made.”. 

 

PART 4 25 

MISCELLANEOUS AND GENERAL 

Miscellaneous 

16 First diet in sheriff court solemn proceedings: witnesses and bail 

(1) Section 71 (first diet) of the 1995 Act is amended as follows. 

(2) After subsection (1B) insert— 30 

“(1C) At a first diet, the court— 

(a) shall ascertain which of the witnesses included in the list of witnesses are 
required by the prosecutor or the accused to attend the trial; and 

(b) shall, where the accused has been admitted to bail, review the conditions 
imposed on his bail and may— 35 

(i) after giving the parties an opportunity to be heard; and 

(ii) if it considers it appropriate to do so, 

 fix bail on different conditions.”. 
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(3) In subsection (2), for “and (1A)” substitute “, (1A) and (1C)”. 

(4) In subsection (3), after “(1A)” insert “, (1C)”. 

 
17 Sentence following guilty plea 

(1) Section 196 (sentence following guilty plea) of the 1995 Act is amended as follows. 

(2) In subsection (1), for “may” substitute “shall”. 5 

(3) After subsection (1) insert— 

“(1A) In passing sentence on an offender referred to in subsection (1) above, the 
court shall— 

(a) state whether, having taken account of the matters mentioned in 
paragraphs (a) and (b) of that subsection, the sentence imposed in respect 10 

of the offence is different from that which the court would otherwise 
have imposed; and 

(b) if it is not, state reasons why it is not.”. 

 
18 Increase in extended sentence which may be passed by sheriff court in certain cases 

In section 210A(6) of the 1995 Act (which provides for the maximum extended sentence 15 

which may be imposed by the sheriff on sex and violent offenders), for “three years” 
substitute “five years”. 

 
19 Citation of witnesses for precognition 

After section 267 of the 1995 Act there is inserted— 

“267A Citation of witnesses for precognition 20 

(1) This Act shall be sufficient warrant for the citation of witnesses for 
precognition by the prosecutor, whether or not any person has been charged 
with the offence in relation to which the precognition is taken. 

(2) Such citation shall be in the form prescribed by Act of Adjournal or as nearly 
as may be in such form.  25 

(3) A witness who, having been duly cited— 

(a) fails without reasonable excuse, after receiving at least 48 hours notice, 
to attend for precognition by a prosecutor at the time and place 
mentioned in the citation served on him; or 

(b) refuses when so cited to give information within his knowledge 30 

regarding any matter relative to the commission of the offence in relation 
to which the precognition is taken, 

 shall be guilty of an offence and shall be liable on summary conviction to a 
fine not exceeding level 3 on the standard scale or to a term of imprisonment 
not exceeding 21 days.”. 35 

 
19A Admissibility of prior statements of witnesses 

In section 260 (admissibility of prior statements of witnesses) of the 1995 Act, after 
subsection (4) insert— 
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“(5) A prior statement made by a witness shall not, in any proceedings on 
indictment, be inadmissible by reason only that it is not included in any list of 
productions lodged by the parties.”. 

 
19B Protection of Children (Scotland) Act 2003: references following conviction 

(1) In section 10 (referral of person convicted of offence against a child for inclusion on list 5 

of persons considered unsuitable to work with children) of the Protection of Children 
(Scotland) Act 2003 (asp 5)— 

(a) for “proposed reference”, where it appears in subsections (5) and (6), substitute 
“reference proposed under subsection (1) above”, 

(b) for paragraphs (a) and (b) of subsection (6) substitute— 10 

“(a) the period during which an appeal against the proposed reference may be 
brought has expired without an appeal being brought; or 

(b) where an appeal is brought within that period, it is dismissed or 
abandoned.”. 

(2) In subsection (1) of section 110 (note of appeal) of the 1995 Act, after “Act”, where 15 

second occurring, insert “or, in the case of an appeal under section 106(1)(db) or (dc) of 
this Act, the date on which the proposal to make a reference is made”. 

(3) After subsection (2) of section 111 (extension of period during which an appeal may be 
brought in solemn proceedings) insert— 

“(3) Subsection (2) above does not allow the High Court to extend any such period  20 

which relates to an appeal under section 106(1)(db), (dc) or (f)(ii) or (iii) of this 
Act.”. 

(4) After subsection (3) of section 181 (extension of period during which an appeal may be 
brought in summary proceedings) insert— 

“(4) Subsection (1) above does not allow the High Court to make a direction in 25 

relation to an appeal under section 175(2)(cb) or (d)(ii) or (iii) of this Act.”. 

(5) In subsection (2)(a) of section 186 (appeals against sentence) of the 1995 Act— 

(a) the word “or”, which immediately precedes sub-paragraph (ii) is repealed, 

(b) after that sub-paragraph insert “; or 

(iii) in the case of an appeal under section 175(2)(cb), the date on 30 

which it is proposed that a reference be made”. 

 
General 

20 Further modifications of the 1995 Act 

The schedule makes further modifications of the 1995 Act, including modifications of a 
minor and consequential nature. 35 

 
21 Ancillary provision 

(1) The Scottish Ministers may by order made by statutory instrument make such incidental, 
supplemental, consequential, transitional, transitory or saving provision as they consider 
necessary or expedient for the purposes or in consequence of this Act. 
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(2) An order under this section may modify any enactment (including this Act), instrument 

or document. 

(3) A statutory instrument containing an order under this section (except where subsection 
(4) applies) is subject to annulment in pursuance of a resolution of the Scottish 
Parliament. 5 

(4) No order under this section containing provisions which add to, replace or omit any part 
of the text of an Act is to be made unless a draft of the statutory instrument containing 
the order has been laid before, and approved by resolution of, the Parliament. 

 
22 Commencement and short title 

(1) This Act (except section 21 and this section) comes into force on such day as the 10 

Scottish Ministers may by order made by statutory instrument appoint. 

(2) An order under subsection (1) may— 

(a) appoint different days for different purposes, 

(b) include such transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient in connection with the coming into force of the 15 

provisions brought into force. 

(3) This Act may be cited as the Criminal Procedure (Amendment) (Scotland) Act 2004. 
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SCHEDULE 
(introduced by section 20) 

FURTHER MODIFICATIONS OF THE 1995 ACT 

1 The 1995 Act is amended as follows. 

2 In section 2 (fixing of High Court sittings)— 5 

(a) in subsection (3)— 

(i) for the words “attend a” substitute “, or otherwise required to attend, a diet 
to be held at any”, 

(ii) for “his trial” substitute “the diet or, in the case of a trial diet, the trial”, 

(iii) for “another sitting of the High Court” substitute “a diet to be held at a 10 

sitting of the Court in another place”, 

(b) after subsection (3) insert— 

“(3C) The judge may proceed under subsection (3) above on a joint application of the 
parties without hearing the parties and, accordingly, he may dispense with any 
hearing previously appointed for the purpose of considering the application.”, 15 

(c) in subsection (4), for “cases have been indicted for” substitute “diets have been 
appointed to be held at”, 

(d) in subsection (5), for “any case remains indicted for” substitute “in any case a diet 
remains appointed to be held at”, 

(e) after that subsection insert— 20 

“(6) For the purposes of subsection (3) above— 

(a) a diet shall be taken to commence when it is called; and 

(b) a trial shall be taken to commence when the oath is administered to the 
jury.”. 

3 In section 17A(1) (right of person accused of sexual offence to be told about restriction 25 

on conduct of defence: arrest)— 

(a) before paragraph (a) insert— 

“(za) that, if he is indicted to the High Court in respect of the offence, his case 
at or for the purposes of the preliminary hearing may be conducted only 
by a lawyer;”, 30 

(b) in paragraph (c), after the word “of” insert “the conduct of his case at or for the 
purposes of the preliminary hearing (if he is indicted to the High Court in respect 
of the offence) or”. 

4 In section 24 (bail and bail conditions)— 

(a) in subsection (5)(a), at the end insert “or at which he is required by this Act to 35 

appear”, 

(b) after subsection (6) insert— 

“(6A) Subsection (6) above does not apply in relation to an accused admitted to bail 
under section 65(8C) of this Act.”. 

5 In section 25 (bail conditions: supplementary), after subsection (3) insert— 40 
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“(4) In this section, references to the court (other than in subsection (2A)) shall, in 

relation to a person who has been admitted to bail by the Lord Advocate, be 
read as if they were references to the Lord Advocate.”. 

5A After section 25 insert— 

“25A Failure to accept conditions of bail under section 65(8C): continued 5 

detention of accused 

 An accused who— 

(a) is, by virtue of subsection (4) of section 65 of this Act, entitled to be 
admitted to bail, but 

(b) fails to accept any of the conditions imposed by the court on bail under 10 

subsection (8C) of that section, 

 shall continue to be detained under the committal warrant for so long as he 
fails to accept any of those conditions.”. 

6 In section 27 (breach of bail conditions: offences)— 

(a) in subsection (1)(a), after “notice” insert “or at which he is required by this Act to 15 

appear”, 

(b) in subsection (4A)(a), for the words from “under” in the first place where it occurs 
to “71(2)” substitute “in accordance with section 71(2) or 72(6)(b)(i)”. 

6A In section 28 (breach of bail conditions: arrest of offender etc.), after subsection (4) 
insert— 20 

“(4A) Subsection (2) above shall have effect in relation to an accused released on bail 
by virtue of section 65(8C) of this Act as if the reference to the court to which 
his application for bail was first made were a reference to the court or judge 
which admitted him to bail under that section; and the references to “court” in 
subsection (4) above shall include any such court or judge.”. 25 

6B In section 31 (bail review on prosecutor’s application), after subsection (3) insert— 

“(3A) In relation to an accused admitted to bail under section 65(8C) of this Act— 

(a) an application may be made under subsection (1) above only in relation 
to the conditions imposed on bail; and 

(b) paragraph (a) of subsection (3) above shall not apply in relation to any 30 

such application.”. 

6C In section 32 (bail appeal), after subsection (2) insert— 

“(2A) The public prosecutor may, in relation to an accused admitted to bail under 
section 65(8C) of this Act, appeal under subsection (2) above only in relation 
to the conditions imposed on bail.”. 35 

7 In section 35(4A) (right of person accused of sexual offence to be told about restriction 
on conduct of defence: judicial examination)— 

(a) before paragraph (a) insert— 

“(za) that, if he is indicted to the High Court in respect of the offence, his case 
at or for the purposes of the preliminary hearing may be conducted only 40 

by a lawyer;”, 
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(b) in paragraph (c), after the word “of” insert “the conduct of his case at or for the 
purposes of the preliminary hearing (if he is indicted to the High Court in respect 
of the offence) or”. 

7A  In section 54 (insanity in bar of trial), in subsection (1)(b), after “diet” in the first place 
where it occurs insert “or, in proceedings on indictment where the finding is made at or 5 

before the first diet (in the case of proceedings in the sheriff court) or the preliminary 
hearing (in the case of proceedings in the High Court), that diet or, as the case may be, 
hearing”. 

7B In section 56 (examination of facts: supplementary provisions)— 

(a) in subsection (1)— 10 

(i) after “diet” in the first place where it occurs insert “or, in proceedings on 
indictment, at the first diet (in the case of proceedings in the sheriff court) 
or the preliminary hearing (in the case of proceedings in the High Court)”, 

(ii) after “diet” in the second place where it occurs insert “, first diet or, as the 
case may be, preliminary hearing”, 15 

(b) subsection (2) is repealed. 

8 In section 66 (service and lodging of indictment etc.)— 

(a) in subsection (4)— 

(i) in paragraph (a), at the end insert “and of the list of productions (if any) to 
be put in evidence by the prosecution”, 20 

(ii) in paragraph (b), for the words “list as is” substitute “lists as are”, 

(b) after subsection (4B), insert— 

“(4C) Where— 

(a) the accused is cited in accordance with subsection (4)(b) above; and 

(b) the charge in the indictment is of committing a sexual offence to which 25 

section 288C of this Act applies, 

 the accused shall, on collecting the indictment, be given a notice containing 
intimation of the matters specified in subsection (6A)(a) below.”, 

(c) in subsection (6A)(a)— 

(i) before sub-paragraph (i) insert— 30 

“(zi) where the case is to be tried in the High Court, that his case at or 
for the purposes of the preliminary hearing may be conducted only 
by a lawyer;”, 

(ii) in sub-paragraph (iii), after the word “of” insert “the conduct of his case at 
or for the purposes of the preliminary hearing or”, 35 

(d) in subsection (6B)— 

(i) for “(6A)” substitute “(4C), (6A) or (6AA)”, 

(ii) for “such notice” substitute “notice affixed under subsection (4)(b) above 
or served under subsection (6) above”, 

(e) subsection (10) is repealed. 40 

9 In section 67 (witnesses)— 
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(a) in subsection (3)— 

(i) for “ten” substitute “seven”, 

(ii) for “trial diet” in the first place where the expression occurs substitute 
“preliminary hearing”, 

(iii) the words “at the trial diet” are repealed, 5 

(aa) after subsection (4) insert— 

“(4A) The prosecutor shall have a duty to cite a witness included in the list only if— 

(a) it has been ascertained under— 

(i) in the case of proceedings in the High Court, section 72(6)(c); or 

(ii) in the case of proceedings in the sheriff court, section 71(1C)(a), 10 

 of this Act that the witness is required by the prosecutor or the accused to 
attend the trial; or 

(b) where, in the case of proceedings in the High Court, the preliminary 
hearing has been dispensed with under subsection (8) of section 72B of 
this Act, the witness was identified in the application under that 15 

subsection as being required by the prosecutor or the accused to attend 
the trial.”, 

(b) in subsection (5), after “accused” insert “by the relevant time. 

(5A) In subsection (5) above, “the relevant time” means— 

(a) where the case is to be tried in the High Court— 20 

(i) not less then seven clear days before the preliminary hearing; or 

(ii) such later time, before the jury is sworn to try the case, as the court 
may in special circumstances allow; 

(b) where the case is to be tried in the sheriff court,”. 

10 Section 67A is repealed. 25 

11 In section 68 (productions)— 

(a) in subsection (3)— 

(i) after “lodged” insert “, where the case is to be tried in the sheriff court,”, 

(ii) after “diet” in the first place where it occurs insert “or, where the case is to 
be tried in the High Court, at least 14 days before the preliminary hearing,”, 30 

(iii) after “accused,” insert “where the case is to be tried in the sheriff court,”, 

(iv) after “diet” in the second place where it occurs insert “or, where the case is 
to be tried in the High Court, at least seven days before the preliminary 
hearing,”, 

(b) in subsection (4)— 35 

(i) in paragraph (a), for the words from “the accused” to “diet” substitute “the 
case is to be tried in the High Court”, 

(ii) in paragraph (b), for the words from “he” to “diet” substitute “the case is to 
be tried in the sheriff court”. 
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12 In section 69 (intimation of objection to any conviction specified in the notice of 

previous convictions), in subsection (3), for the words from “cited” in paragraph (a) to 
the end of the subsection, substitute “indicted to the High Court, to the Crown Agent not 
less than seven clear days before the preliminary hearing; 

(b) where the accused is indicted to the sheriff court, to the procurator fiscal 5 

at least five clear days before the first day of the sitting in which the trial 
diet is to be held.”. 

13 In section 71 (first diet)— 

(a) in subsection (2), for the words from “matter” to “Act” substitute “preliminary 
plea or preliminary issue (within the meanings given to those terms in section 10 

79(2) of this Act)”, 

(b) subsections (8) and (8A) are repealed. 

13A Section 71A is repealed. 

14 In section 74 (appeals in connection with preliminary diets), in subsection (2)(a), before 
“postpone” insert “accelerate or”. 15 

15 In section 75 (computation of certain periods), “72” is repealed. 

15A  In section 76 (procedure where accused desires to plead guilty), in subsection (3), after 
“diet” in the third place where it occurs insert “or, where the accused has been indicted 
to the High Court, the preliminary hearing”. 

16 In section 78 (special defences, incrimination and notice of witnesses etc.)— 20 

(a) in subsection (1), in paragraph (a), the words from— 

“(i) where” 

to the end are repealed, 

(b) in subsection (3)— 

(i) in paragraph (a)— 25 

(A) for “the accused is cited to the High Court for the trial diet” substitute 
“the case is to be tried in the High Court”, 

(B) for “10 clear days before the trial diet” substitute “seven clear days 
before the preliminary hearing”, 

(ii) in paragraph (b), for “accused is cited to the sheriff court for the trial diet” 30 

substitute “case is to be tried in the sheriff court”, 

(c) in subsection (4)(a)(ii), for the words from “ten” to the end substitute “seven clear 
days before the preliminary hearing”, 

(d) in subsection (5), for the words “the trial diet, for the use of the court” 
substitute— 35 

“(a) where the case is to be tried in the High Court, the preliminary hearing; 

(b) where the case is to be tried in the sheriff court, the trial diet, 

 for the use of the court.”. 

17 Section 80 (alteration and postponement of trial diet) is repealed. 

19 In section 82 (desertion or postponement where accused in custody)— 40 

(a) in paragraph (b), after “is” insert “continued, accelerated,”, 
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(b) in paragraph (c), at the end insert “or, in the case of proceedings in the High 

Court, originally appointed by the Court,”. 

20 In section 83 (transfer of sheriff court solemn proceedings)— 

(a) in subsection (1)— 

(i) for the word “sitting” in both places where it occurs substitute “diet”, 5 

(ii) the words from “(that” to “Act)” are repealed, 

(b) in subsection (1A)— 

(i) for the word “sitting” in both places where it occurs substitute “diet”, 

(ii) in sub-paragraph (ii), the words from “(that” to “Act)” are repealed, 

(c) after subsection (2B) insert— 10 

“(2C) The sheriff may proceed under subsection (2) above on a joint application of 
the parties without hearing the parties and, accordingly, he may dispense with 
any hearing previously appointed for the purposes of considering the 
application.”, 

(d) subsection (3) is repealed. 15 

21 In section 84 (juries: returns of jurors and preparations of lists)— 

(a) in subsection (8)— 

(i) for the words “sittings of the High Court” substitute “trials in the High 
Court sitting at a particular place on a particular day”, 

(ii) the words “to be signed by the judge” are repealed, 20 

(b) in subsection (9)— 

(i) for the words “at a sitting of the High Court” substitute “in the High Court 
sitting at a particular place on a particular day”, 

(ii) the words “shall be authenticated by the signature of a judge of the Court, 
and” are repealed, 25 

(iii) for the words “the trial of all parties cited to that particular sitting” 
substitute “all trials to be held in the High Court sitting in that particular 
place on that particular day”, 

(iv) for the words “the trials of all the accused cited to the sitting” substitute “all 
such trials”, 30 

(c) in subsection (10), paragraph (c) is repealed. 

22 In section 85 (juries: citation and attendance of jurors)— 

(a) for subsection (2) substitute— 

“(2) A list of jurors shall— 

(a) be prepared and kept in such form and manner; and 35 

(b) contain such minimum number of names, 

 as may be prescribed by Act of Adjournal.”, 

(b) in subsection (4), for the words “a sitting of the High Court is to be held” 
substitute “the High Court is to sit”, 
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(c) in subsection (5)— 

(i) for the words “a sitting of the High Court is to be held” substitute “the High 
Court is to sit on any particular day”, 

(ii) for the words “the sitting” substitute “trials to be held in the High Court 
sitting in the sheriffdom on that day”. 5 

23 In section 87 (non-availability of judge)— 

(a) in subsection (1)(a)— 

(i) for the words “that sitting” substitute “the same day”, 

(ii) in sub-paragraph (ii), for “sitting” substitute “date”, 

(b) in subsection (1)(b)(i), for the words “that sitting” substitute “the same day”. 10 

24 In section 88 (plea of not guilty, balloting and swearing of jury), after subsection (1) 
insert— 

“(1A) Where— 

(a) the accused fails to appear at the trial; 

(b) the court proposes to proceed with the trial in the absence of the accused 15 

under subsection (2A) of section 92 of this Act; and 

(c) no plea is entered on behalf of the accused, 

 the accused shall be treated for the purposes of subsection (1) above as having 
pled not guilty.”. 

25 In section 119 (provision where High Court authorises new prosecution), in subsection 20 

(8), for paragraphs (a) and (b) substitute— 

 “(a) in a case where a warrant to apprehend the accused is granted— 

(i) on the date on which the warrant is executed, or 

(ii) if it is executed without unreasonable delay, on the date on which 
it is granted; 25 

(b) in any other case, on the date on which the accused is cited.”. 

26 In section 140 (citation in summary proceedings), in subsection (1), paragraph (a) is 
repealed. 

27 In section 156 (apprehension of witnesses), in each of subsections (1), (2) and (3), after 
“a witness” insert “in a summary prosecution”.  30 

27A In section 245A (restriction of liberty orders), in subsection (6)— 

(a) after “shall” insert “— 

(a)”, 

(b) for the words from “information” in the first place where it first occurs to “to” in 
the second place where it second occurs substitute “a report by an officer of a 35 

local authority about— 

(i) the place or places proposed to be specified; and 

(ii)”, and 

(c) at the end insert “; and 
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(b) if it considers it necessary, hear the officer who prepared the report.” 

27B In section 245C (remote monitoring), in subsection (2)— 

(a) after “offender” insert “— 

(a)”, and 

(b) at the end insert “, and 5 

(b) shall not tamper with or intentionally damage the device or knowingly 
allow it to be tampered with or intentionally damaged.”. 

27C In section 245E (variation of restriction of liberty order)— 

(a) after subsection (4) insert— 

“(4A) Before varying a restriction of liberty order so as to require the offender to 10 

remain in a specified place or places or so as to specify a different place or 
different places in which the offender is to remain, the court shall— 

(a) obtain and consider a report by an officer of a local authority about— 

(i) the place or places proposed to be specified, and 

(ii) the attitude of persons likely to be affected by any enforced 15 

presence there of the offender; and 

(b) if it considers it necessary, hear the officer who prepared the report.”, 
and 

(b) in subsection (6)(a)— 

(i) after “places” in the first place where it occurs insert “— 20 

(i)”, 

(ii) for the words from “information” in the first place where it occurs to “to” 
in the second place where it occurs substitute “a report by an officer of a 
local authority about the place or places proposed to be specified and”  

(ii) after “offender;” insert “and 25 

(ii) if it considers it necessary, hear the officer who prepared the 
report;”. 

28 In section 255 (special capacity), in paragraph (a), for the words from “under” in the 
first place where it occurs to “71(2)” substitute “in accordance with section 71(2) or 
72(6)(b)(i)”. 30 

29 In section 255A (proof of age), in paragraph (a), for the words from “under” in the first 
place where it occurs to “71(2)” substitute “in accordance with section 71(2) or 
72(6)(b)(i)”. 

30 In section 257 (duty to seek agreement of evidence), after subsection (3) insert— 

“(4) Without prejudice to subsection (3) above, in the case of proceedings in the 35 

High Court, the parties to the proceedings shall, in complying with the duty 
under subsection (1) above, seek to ensure that the facts to be identified, and 
the steps to be taken in relation to those facts, by that subsection are identified 
and taken before the preliminary hearing.”. 

31 In section 258 (uncontroversial evidence)— 40 

(a) in subsection (2), for “trial” substitute “relevant”, 
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(b) after that subsection, insert— 

“(2A) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

32 In section 259 (exceptions to the rule that hearsay evidence is inadmissible)— 5 

(a) in subsection (5), for “before the trial diet” substitute “by the relevant time”, 

(b) after that subsection insert— 

“(5A) In subsection (5) above, “the relevant time” means— 

(a) in the case of proceedings in the High Court— 

(i) not less than 7 days before the preliminary hearing; or 10 

(ii) such later time, before the trial diet, as the judge may on cause 
shown allow; 

(b) in any other case, before the trial diet.”. 

33 In section 271A (special measures for child witnesses)— 

(a) in subsection (2), for “trial” substitute “relevant”, 15 

(b) after subsection (2) insert— 

“(2A) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

34 In section 271C (special measures for vulnerable witnesses other than child 20 

witnesses)— 

(a) in subsection (2), for “trial” substitute “relevant”, 

(b) after subsection (2) insert— 

“(2A) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 25 

(b) in any other case, the trial diet.”. 

35 In section 275B (provisions supplementary to sections 275 and 275A), in subsection (1), 
after “made” insert— 

“(a) in the case of proceedings in the High Court, not less than 7 clear days 
before the preliminary hearing; or 30 

(b) in any other case,”. 

36 In section 277(2) (transcript of police interview sufficient evidence)— 

(a) in paragraph (a), after “before” insert— 

“(i) in the case of proceedings in the High Court, the preliminary 
hearing; 35 

(ii) in any other case,”, 

(b) in paragraph (b), for “six days before his trial, or” substitute— 

693



48 Criminal Procedure (Amendment) (Scotland) Bill 
Schedule—Further modifications of the 1995 Act 

 
“(i) in the case of proceedings in the High Court, seven days before the 

preliminary hearing; 

(ii) in any other case, six days before his trial; 

 or (in either case)”. 

37 In section 278 (record of proceedings at examination as evidence), in subsection (2)(a), 5 

for “72(1)(b)(iv)” substitute “79(1)”. 

38 In section 280(6)(a) (routine evidence), after “before” insert— 

“(i) in the case of proceedings in the High Court, the preliminary 
hearing; 

(ii) in any other case,”. 10 

39 In section 281 (routine evidence: autopsy and forensic science reports)— 

(a) in subsection (1), for “six days before the trial, or” substitute— 

“(i) in the case of proceedings in the High Court, seven days before the 
preliminary hearing; 

(ii) in any other case, six days before the trial; 15 

 or (in either case)”, 

(b) in subsection (2)— 

(i) the words “(whom the prosecutor shall specify)” are repealed, 

(ii) after “and” in the first place where it occurs insert “,where such intimation 
is given,”, 20 

(iii) for the words “that pathologist or forensic scientist” substitute “one of 
those pathologists or forensic scientists”, 

(iv) for “six days before the trial or” substitute— 

“(i) in the case of proceedings in the High Court, seven days before the 
preliminary hearing; 25 

(ii) in any other case, six days before the trial; 

 or (in either case)”. 

40 In section 281A (routine evidence: reports of identification prior to trial)— 

(a) in subsection (2)(a), for “trial” substitute “relevant diet”, 

(b) after subsection (2) insert— 30 

“(3) In subsection (2)(a) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

41 In section 282 (evidence as to controlled drugs and medicinal products)— 

(a) in subsection (3), for “trial” substitute “relevant”, 35 

(b) after that subsection, insert— 

“(3A) In subsection (3) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 
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(b) in any other case, the trial diet.”. 

42 In section 283 (evidence as to time and place of video surveillance recordings)— 

(a) in subsection (2), for “trial” substitute “relevant”, 

(b) after that subsection, insert— 

“(2A) In subsection (2) above, “the relevant diet” means— 5 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

43 In section 284 (evidence in relation to fingerprints)— 

(a) in subsection (2), for “trial” substitute “relevant”, 

(b) after subsection (2A), insert— 10 

“(2B) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

44 In section 286 (previous convictions: proof in support of substantive charge)— 

(a) in subsection (1)(b), for “trial” substitute “relevant”, 15 

(b) after subsection (1), insert— 

“(1A) In subsection (1)(b) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

45 In section 307(1) (interpretation), insert at the appropriate place the following 20 

definitions— 

““preliminary hearing” shall be construed in accordance with section 
66(6)(b) of this Act and, where in any case a further preliminary hearing 
is held or to be held under this Act, includes the diet consisting of that 
further preliminary hearing;” 25 

““preliminary issue” shall be construed in accordance with section 
79(2)(b) of this Act;” 

““preliminary plea” shall be construed in accordance with section 
79(2)(a) of this Act;”. 

46 In Schedule 9, in column 1, in the entry relating to sections 24(3) to (8), 25 and 27 to 29 30 

of the 1995 Act, for “25 and 27 to 29” substitute “25, 27 to 29 and 90C(1)”. 

 
 

695



SP Bill 10A Session 2 (2004) 

Criminal Procedure (Amendment) (Scotland) Bill 
[AS AMENDED AT STAGE 2] 

 
An Act of the Scottish Parliament to make provision, in connection with proceedings in the High 
Court of Justiciary, for the holding of preliminary hearings prior to the trial diet; to make new 
provision as to the continuation of the trial diet in proceedings in the High Court; to amend the time 
limit for commencement of the trial in proceedings in the High Court; in connection with solemn 
criminal proceedings generally, to amend the consequences of failure to comply with time limits, to 
make further provision as to citation of the accused, witnesses and jurors, to require any solicitor 
engaged by the accused to notify the court and the prosecutor of his engagement, withdrawal and 
dismissal, to make new provision as to the procedure where the trial diet does not proceed, to enable 
the trial to be conducted in the absence of the accused in certain circumstances, to provide for the 
apprehension, detention and release on bail of obstructive witnesses, to enable notices and other 
documents to be served on the accused through his solicitor, to restate with modifications certain 
provisions in relation to the raising of preliminary pleas and issues and to make new provision as to 
the adjournment and alteration of diets; to enable persons to be released on bail subject to a 
requirement that their compliance with conditions of bail restricting their movements be remotely 
monitored; to make provision entitling the prosecutor to be heard on certain applications relating to 
bail; to make further provision as to the matters to be dealt with by the sheriff court at a first diet in 
solemn proceedings; to make new provision as to the procedure to be followed by the court in 
sentencing offenders who have pled guilty; to increase from three to five years the maximum 
extended sentence that may be imposed by a sheriff on persons convicted on indictment of certain 
violent and sexual offences; to make new provision as to the citation of witnesses for precognition by 
the prosecutor; to clarify when criminal proceedings are finally determined for the purposes of section 
10 of the Protection of Children (Scotland) Act 2003 (asp 5); and for connected purposes. 
 
Introduced by: Cathy Jamieson 
On: 7 October 2003 
Supported by: Hugh Henry 
Bill type: Executive Bill 
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SUBORDINATE LEGISLATION COMMITTEE 
 

EXTRACT FROM THE MINUTES 
 

13th Meeting, 2004 (Session 2) 
 

Tuesday 20th April, 2004 
 
Present: 
 
Gordon Jackson (Deputy Convener)  Christine May 
Stewart Maxwell Mike Pringle 
Alasdair Morgan  
 
Apologies were received from Murray Tosh and Sylvia Jackson. 
 
Delegated powers scrutiny: The Committee considered the delegated powers in 
the following Bill— 

the Criminal Procedure (Amendment) (Scotland) Bill as amended at Stage 2 

and agreed the terms of its report. 
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407  20 APRIL 2004  408 

Scottish Parliament 

Subordinate Legislation 
Committee 

Tuesday 20 April 2004 

(Morning) 

[THE DEPUTY CONVENER opened the meeting at 
10:30] 

Delegated Powers Scrutiny 

Criminal Procedure (Amendment) 
(Scotland) Bill: as amended at Stage 2 

The Deputy Convener (Gordon Jackson): 
Welcome to the 13th meeting this year of the 
Subordinate Legislation Committee. We have 
received two apologies: Murray Tosh is in Cork 
and Sylvia Jackson is stuck on a train. 

We are to look at the delegated powers in the 
Criminal Procedure (Amendment) (Scotland) Bill 
as amended at stage 2. I suspect that, as a 
practising member of the Faculty of Advocates, I 
technically have an interest in the bill. If I do, then I 
declare it now—although I do not think that there 
is much in the bill that would interest me very 
much in that capacity.  

The first powers to which our attention is drawn 
are those under section 10A, which introduces 
new section 81 to the Criminal Procedure 
(Scotland) Act 1995. New section 81 is to do with 
procedures for when a trial diet does not proceed, 
and new section 81(7) is on the form of notice that 
applies to that. Are there any comments on that? It 
is not a matter that need detain the committee, I 
think.  

Members indicated agreement. 

The Deputy Convener: Section 12A inserts 
new section 72G into the 1995 act. It is to do with 
details relating to court procedure, and it makes 
sense to deal with it in the way that is proposed.  

Members indicated agreement. 

The Deputy Convener: Section 12 introduces 
new section 90B(8A), which deals with a 
procedure as to how reluctant witnesses are to be 
dealt with. Are there any comments on those 
provisions? 

Christine May (Central Fife) (Lab): We are 
happy with them.  

Mike Pringle (Edinburgh South) (LD): We are 
quite happy with them—they are fine.  

The Deputy Convener: Happiness is 
abounding this morning.  

Section 14 is on bail conditions, and on 
something called remote monitoring. In the past, 
we have found that such matters have been dealt 
with in an over-complex way. Do we have any 
comments to make now? 

Christine May: No—we welcome the new draft.  
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Subordinate Legislation Committee 
 

Remit and membership 
 
Remit: 
 
The remit of the Subordinate Legislation Committee is to consider and report on 
 
 (a) any— 
 

(i) subordinate legislation laid before the Parliament; 
 
(ii) Scottish Statutory Instrument not laid before the Parliament but classified 
as general according to its subject matter, 

 
and, in particular, to determine whether the attention of the Parliament should 
be drawn to any of the matters mentioned in Rule 10.3.1; 
 
(b) proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation; 
 
(c) general questions relating to powers to make subordinate legislation; and 
 
(d) whether any proposed delegated powers in particular Bills or other 
legislation should be expressed as a power to make subordinate legislation. 

 
 (Standing Orders of the Scottish Parliament Rule 6.11) 
 
Membership: 
Gordon Jackson QC (Deputy Convener) 
Sylvia Jackson (Convener) 
Stewart Maxwell 
Christine May 
Alasdair Morgan 
Mike Pringle 
Murray Tosh 
 
Committee Clerks: 
Alasdair Rankin 
Joanne Clinton 
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Bruce Adamson 
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SL/S2/04/R15 

 
 

 
Subordinate Legislation Committee 

 
15th Report 2004 

 
Criminal Procedure (Amendment) (Scotland) Bill 

As amended at Stage 2 
 

Delegated Powers Scrutiny 
 
 
 
The Committee reports to the Parliament as follows— 
 
1. At its meeting on 20th April the Committee considered the inserted or 
substantially amended delegated powers provisions in the Criminal Procedure 
(Amendment) (Scotland) Bill as amended at Stage 2.  The Committee reports to 
the Parliament on such provisions under Rule 9.7.9 of Standing Orders. 
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Criminal Procedure (Amendment) (Scotland) Bill 
As amended at Stage 2 

 
Report of the Subordinate Legislation Committee 

 
On Delegated Powers Provisions 

 
 
 
Committee remit 
1. Under the terms of its remit, the Committee considers and reports on 
proposed powers to make subordinate legislation in particular Bills or other 
proposed legislation and on whether any proposed delegated powers in particular 
Bills or other legislation should be expressed as a power to make subordinate 
legislation. 
 
2. The term “subordinate legislation” carries the same definition in the 
Standing Orders as in the Interpretation Act 1978.  Section 21(1) of that Act 
defines subordinate legislation as meaning “Orders in Council, orders, rules, 
regulations, schemes, warrants, bye-laws and other instruments made or to be 
made under any Act”.  “Act” for this purpose includes an Act of the Scottish 
Parliament.  The Committee therefore considers not only powers to make 
statutory instruments as such contained in a Bill but also all other proposed 
provisions conferring delegated powers of a legislative nature. 
  
Report 
3. The Bill, which makes various amendments to criminal procedure in 
Scotland, has now completed Stage 2 and some amendments have been made to 
the subordinate powers conferred by the Bill at that Stage.  It is therefore again 
referred to the Committee for consideration of those amendments1. 
  
4. The Executive provided the Committee with a memorandum on the 
changes to delegated powers in the Bill at Stage 2 which is reproduced at the 
Appendix to this report.   The Committee noted that the amendments set out in the 
memorandum are either improvements to the drafting of powers the Committee 
had approved at Stage 1or concern matters of detail appropriate to subordinate 
legislation.  The Committee therefore approves new section 81(7) inserted by 
section 10A, section 12A, Section 12 (new section 90B(8A)) and section 14 
without further comment. 
 

                                            
1 The Committee’s Stage 1 report on the Bill is incorporated into the Stage 1 report of the lead 
committee for the Bill.  See the Justice 1 Committee 2nd Report 2004 (Session 2),  SP Paper 95, 
published on 19th February 2004 and available on the Parliament’s website at: 
http://www.scottish.parliament.uk/justice1/reports/j1r04-02-vol02-02.htm#1
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5. There are no further delegated powers provisions in the Bill of concern to 
the Committee. 
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Appendix 
 

SUPPLEMENTARY MEMORANDUM 
TO THE SUBORDINATE LEGISLATION COMMITTEE 

BY THE SCOTTISH EXECUTIVE 
 
 

CRIMINAL PROCEDURE (AMENDMENT) (SCOTLAND) BILL 
 
 

Provisions Conferring Power to Make Subordinate Legislation 
 
 
PURPOSE 
This memorandum has been prepared by the Scottish Executive to assist the 
Subordinate Legislation Committee in its consideration of provisions of the 
Criminal Procedure (Amendment) (Scotland) Bill introduced at stage 2 which 
confer power to make subordinate legislation.  It describes the purpose of those 
provisions and explains the reasons why these matters have been left to 
subordinate legislation rather than included in the Bill.  References to “the principal 
memorandum” are to the memorandum to the Committee lodged at introduction of 
the Bill. 
 
DELEGATED POWERS 
 
A  ACT OF ADJOURNAL POWERS  
 
The powers described in paragraphs 2.1 to 2 are Act of Adjournal powers.  The 
general provisions regarding Acts of Adjournal are found in section 305 of the 
Criminal Procedure (Scotland) Act 1995 (“the 1995 Act”) which enable the High 
Court of Justiciary to regulate practice and procedure in relation to criminal 
procedure. 
 
Reason for taking the powers 
 
The Executive considers that the powers described in those paragraphs are 
appropriate to be exercised by the High Court of Justiciary because they relate to 
technical or procedural matters or the prescription of relevant court forms. 
 
Act of Adjournal is already used for similar purposes in relation to the existing 
provisions of the 1995 Act which are to be replaced or amended. 
 
 
SECTION 10A-Procedure where trial diet does not proceed 
 
(a) New section 81(7) – form of notice where trial diet does not take place. 
 
 Power conferred on: The High Court of Justiciary 
 Power exercisable by: Act of Adjournal 
 Parliamentary procedure: none required. 
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As outlined at paragraph 4.3 of the principal memorandum, section 7 of the Bill as 
introduced inserted a new section 81A into the 1995 Act which made provision 
where a trial diet in the High Court does not proceed.  Subsection (3) of the new 
section provided for the situation where proceedings are temporarily suspended 
and no further trial date has been set.  The subsection enabled the prosecution to 
give notice to the accused to appear and answer to the indictment at a further 
preliminary hearing.  Subsection (5) of the new section 81A provided that the form 
of the notice shall be as prescribed by Act of Adjournal or as nearly as may be in 
that form. 
 
The Bill was amended at stage 2 to leave out section 7 and section 10A was 
inserted in Part 2 of the Bill which relates to solemn proceedings generally.  New 
section 81A inserted by section 7 made provision only for the situation where a 
trial diet in the High Court did not proceed.  New section 81, substituted by section 
10A, brings together those provisions and the provisions for the situation where a 
trial diet in proceedings on indictment in the sheriff court does not proceed.  
Subsection (5) of the new section 81 enables the prosecution to give notice to 
appear and answer to the indictment at a further diet either in the High Court of the 
sheriff court.  Subsection (7) is the equivalent of section 81A(5) and provides that 
the form of the notice shall be as prescribed by Act of Adjournal or as nearly as 
may be in that form. 
 
SECTION 12A – Service on accused through a solicitor 
 
New section 72G: 
subsection (1) – form of service, notice or intimation on solicitor 
 
Power conferred:  High Court of Justiciary 
Power exercisable by: Act of Adjournal 
Parliamentary procedure:  none. 
 
Section 12A inserts a new section 72G into the 1995 Act which makes provision in 
proceedings on indictment for service on the solicitor for the accused to be treated 
as equivalent to service on the accused.  Subsection (1) of the new section 
provides that service on the solicitor is to be in such form and manner as 
prescribed by Act of Adjournal. 
 
B OTHER SUBORDINATE LEGISLATION POWERS 
 
Section 12 – Reluctant witnesses 
New section 90B(8A) - application of new section 24B(1) and 24D(4) (see 
paragraph 2.4. below). 
 
Powers conferred on:  the Scottish Ministers 
Powers exercisable by:   regulations made by statutory instrument  
Parliamentary procedure:   negative resolution of the Scottish Parliament. 
 
Section 12 of the Bill inserts into the 1995 Act new sections 90A to 90E setting out 
how the court may deal with obstructive witnesses. Those sections make provision 
in relation to the apprehension of an obstructive witness and the options available 
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to the court following the arrest of that witness.  The options include the making of 
an order releasing the witness on bail - see new section 90B(1)(b).   
 
Subsection (8A) of section 90B applies certain provisions of new section 24B to 
24D   of the 1995 Act, inserted by section 14 of the Bill as they apply to the 
imposition of a  remote monitoring requirement under section 24A.  The provisions 
which apply include the regulation making powers under section 24B(1) and 24D. 
 
Section 14 – Bail conditions: remote monitoring of restrictions on 
movements 
 
New sections 24B(1)and 24D – regulation making powers in relation to remote 
monotring requirements under new section 24A. 
 
Powers conferred on: the Scottish Ministers  
Powers exercisable by: regulations made by statutory instrument 
Parliamentary procedure: negative resolution of the Scottish Parliament. 
 
New section 24A provides that the court may, in the order admitting an accused to 
bail subject to a condition restricting the accused’s movements, impose a 
requirement that compliance with that condition be remotely monitored.    
 
The Bill was amended at stage 2 in response to issues raised by the Committee. 
The amendments removed subsections (10) to (12) of section 24A which applied 
section 245A(8) to (10), section 245B and section 245C of the 1995 Act . Section 
24B was inserted replicating in full the effect of the provisions of sections 245A (8) 
to (10) covering regulation making powers. Section 24D replicates the effect of 
subsection 245C confering power to make regulations specifying the devices 
which may be used for the purpose of remotely monitoring the compliance of an 
offender with the requirements of an order. 
 
Regulations under section 24B(1) and 24D(4) are made by statutory instrument 
and subject to negative resolution of the Scottish Parliament.  The powers are 
exercisable by the Scottish Ministers.     
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Criminal Procedure (Amendment) (Scotland) Bill 
 

Marshalled List of Amendments selected for Stage 3 
 

The Bill will be considered in the following order— 
 

Sections 1 to 22 
Long Title 

Schedule 
 

  
 

Amendments marked * are new (including manuscript amendments) or have been altered.  
 

Section 1 

Margaret Mitchell 
 

91 In section 1, page 2, line 7, after <diet> insert— 

<(  ) in any case in which the 110 day rule applies, not less than 14 clear days; 

(  ) in any other case,> 

Hugh Henry 
 

1 In section 1, page 2, line 19, after <case> insert— 

<(  ) in respect of which section 288E of this Act applies; or 

(  )> 

Hugh Henry 
 

2 In section 1, page 2, line 19, leave out <288E(2)> and insert <288F(2)> 

Hugh Henry 
 

3 In section 1, page 2, line 35, after <applies;> insert— 

<(  ) in respect of which section 288E of this Act applies;> 

Hugh Henry 
 

4 In section 1, page 2, line 36, leave out <288E(2)> and insert <288F(2)> 

Hugh Henry 
 

5 In section 1, page 3, line 4, at end insert— 

<(  ) any child witness notice under section 271A(2) or vulnerable 
witness application under section 271C(2) appointed to be 
disposed of at the preliminary hearing;> 

SP Bill 10A-ML  Session 2 (2004) 
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Hugh Henry 
 

6 In section 1, page 3, line 5, leave out <or notice> 

Hugh Henry 
 

7 In section 1, page 3, line 6, leave out <271A(2), 271C(2),> 

Hugh Henry 
 

8 In section 1, page 3, line 6, leave out <288E(2)> and insert <288F(2)> 

Hugh Henry 
 

9 In section 1, page 3, line 6, leave out <or lodged> 

Hugh Henry 
 

10 In section 1, page 3, line 21, leave out <271A(8)> and insert <271A(7)> 

Hugh Henry 
 

11 In section 1, page 4, line 12, at end insert— 

<(  ) In appointing a trial diet under subsection (1) above, the court may, if satisfied 
that it is appropriate to do so, indicate that the diet is to be a floating diet for 
the purposes of section 83A of this Act.> 

Nicola Sturgeon 
 

11A As an amendment to amendment 11, line 2, leave out <if satisfied that it is appropriate to do so> 
and insert <on cause shown> 

Margaret Mitchell 
 

92 In section 1, page 4, line 13, leave out <140> and insert <110> 

Margaret Mitchell 
 

93 In section 1, page 4, line 33, leave out <140> and insert <110> 

Margaret Mitchell 
 

94 In section 1, page 4, line 38, leave out <140> and insert <110> 

Margaret Mitchell 
 

95 In section 1, page 5, line 3, leave out <65(5)> and insert <65(7)> 

Margaret Mitchell 
 

96 In section 1, page 5, line 3, leave out <140> and insert <110> 
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Margaret Mitchell 
 

97 In section 1, page 5, line 6, leave out <140> and insert <110> 

Margaret Mitchell 
 

98 In section 1, page 5, line 28, leave out <140> and insert <110> 

Margaret Mitchell 
 

99 In section 1, page 5, line 28, leave out <(4)(aa)(ii)> and insert <(4)(b)> 

Margaret Mitchell 
 

100 In section 1, page 5, line 30, leave out <(5)> and insert <(7)> 

Hugh Henry 
 

12 In section 1, page 7, line 16, after <accused> insert <is a body corporate; 

(  ) it> 

Hugh Henry 
 

13 In section 1, page 7, line 17, leave out <his> and insert <its> 

Hugh Henry 
 

14 In section 1, page 7, line 19, leave out from <behalf> to <accused> in line 20 and insert <its 
behalf at the hearing, 

 it> 

Nicola Sturgeon 
 

101 In section 1, page 7, line 26, after <Act;> insert— 

<(  ) shall ask the prosecutor whether he has provided to the accused’s legal 
representative all material evidence obtained during the course of the 
investigation that is likely to support the accused’s defence of the case 
against him or which undermines the prosecution case;> 

Nicola Sturgeon 
 

102 In section 1, page 7, line 29, at end insert— 

<(  ) Nothing in subsection (3) above authorises the disclosure of information 
subject to legal privilege.> 

Section 2 

Margaret Mitchell 
 

103 In section 2, page 8, line 10, leave out <jointly> 
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Hugh Henry 
 

15 In section 2, page 8, line 10, leave out <jointly lodge with the Clerk of Justiciary> insert— 

<(  ) communicate with each other with a view to jointly preparing>  

Hugh Henry 
 

16 In section 2, page 8, line 12, leave out <a> and insert <the> 

Hugh Henry 
 

17 In section 2, page 8, line 12, at end insert <; and 

(  ) lodge the written record with the Clerk of Justiciary.> 

Hugh Henry 
 

18 In section 2, page 8, line 13, leave out <a> and insert <the> 

Hugh Henry 
 

19 In section 2, page 8, line 15, leave out <A> and insert <The> 

Hugh Henry 
 

20 In section 2, page 8, line 17, at end insert <and 

(  ) be lodged in such manner,> 

Hugh Henry 
 

21 In section 2, page 8, line 19, leave out <A> and insert <The> 

Nicola Sturgeon 
 

104 In section 2, page 8, line 21, at end insert— 

<(  ) A written record shall not contain information subject to legal privilege.> 

Nicola Sturgeon 
 

105 In section 2, page 8, line 22, after <section> insert <and in section 72D> 

Nicola Sturgeon 
 

106 In section 2, page 8, line 31, at end insert <; and 

“information subject to legal privilege” means— 

(a) communications between a professional legal adviser and his 
client; or 

(b) communications made in connection with or in contemplation of 
legal proceedings and for the purposes of these proceedings, 
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being communications which would in legal proceedings be protected 
from disclosure by virtue of any rule of law relating to the confidentially 
of communications.>  

Section 3 

Hugh Henry 
 

22 In section 3, page 8, line 39, at end insert— 

<(  ) in paragraph (aa), in sub-paragraph (ii), for the words “diet, section 73(3A)” 
substitute “hearing, section 72(6)(d)”,> 

Hugh Henry 
 

23 In section 3, page 9, line 1, leave out <that paragraph> and insert <paragraph (aa)> 

Hugh Henry 
 

24 In section 3, page 9, line 2, leave out <(aa)> and insert <(ab)> 

Section 4 

Hugh Henry 
 

25 In section 4, page 9, line 26, at end insert— 

<(  ) In section 288E of that Act (prohibition of personal conduct of defence in certain cases 
involving child witnesses under the age of 12)— 

(a) in subsection (1), after “conducting” insert— 

“(a) his case in person at or for the purposes of a preliminary hearing; and 

(b)”, 

(b) in subsection (6)— 

(i) before paragraph (a) insert— 

“(za) where he is indicted to the High Court in respect of the offence, that his 
case at or for the purposes of the preliminary hearing may be conducted 
only by a lawyer,”, 

(ii) in paragraph (c), after the word “of” insert “the conduct of his case at or for 
the purposes of the preliminary hearing (if he is indicted to the High Court 
in respect of the offence) or”.> 

Hugh Henry 
 

26 In section 4, page 9, line 27, leave out <288E> and insert <288F> 

Section 8 

Hugh Henry 
 

27 In section 8, page 10, line 7, after third <diet> insert <and, if it is adjourned, the adjourned diet>  
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Nicola Sturgeon 
 

107 In section 8, page 10, line 12, at end insert— 

<(  ) Where a case has been continued by virtue of subsection (1) above, intimation 
of the intention to commence the trial on a particular date shall be given to the 
accused and the accused’s legal representative by the Clerk of Justiciary at 
least 48 hours prior to that date.> 

Hugh Henry 
 

28 In section 8, page 10, line 13, after <diet> insert <or adjourned diet> 

Hugh Henry 
 

29 In section 8, page 10, line 16, after <diet> insert <or adjourned trial diet> 

Nicola Sturgeon 
 

108 In section 8, page 10, line 19, at end insert— 

<(  ) In this section— 

“the accused’s legal representative” means— 

(a) the solicitor engaged by the accused for the purposes of the 
conduct of his case at the trial diet; or 

(b) where the solicitor has instructed counsel for the purposes of the 
conduct of the accused’s case at the trial diet, either the 
solicitor or that counsel, or both of them; and 
 

“counsel” includes a solicitor who has a right of audience in the High 
Court of Justiciary under section 25A (rights of audience in various 
courts including the High Court of Justiciary) of the Solicitors (Scotland) 
Act 1980 (c.46).”.> 
 

Section 9 

Colin Fox 
 

109 In section 9, page 10, line 40, leave out subsection (5) 

Margaret Mitchell 
 

110 In section 9, page 11, leave out lines 3 to 13 and insert— 

<(  ) in paragraph (b),> 

Margaret Mitchell 
 

111 In section 9, page 11, line 18, leave out <subsections (1)(a) and (4)(aa)(i)> and insert <subsection 
(1)(a)> 
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Margaret Mitchell 
 

112 In section 9, page 11, line 20, leave out subsections (7) and (8) 

Colin Fox 
 

113 In section 9, page 11, line 35, leave out subsection (9) 

Margaret Mitchell 
 

114 In section 9, page 12, line 3, after <(5)> insert <or, as the case may be, (7)> 

Hugh Henry 
 

30 In section 9, page 12, line 6, at end insert— 

<(8D) Where such an application is made but is refused and the prosecutor appeals 
against the refusal, the accused— 

(a) may continue to be detained under the committal warrant for no more 
than 72 hours from the granting of bail under subsection (8C) above or 
for such longer period as the High Court may allow; and 

(b) on expiry of that period, shall, whether the appeal has been disposed of 
or not, be released on bail subject to the conditions imposed.> 

Section 5 

Hugh Henry 
 

31 In section 5, page 14, line 6, leave out <in which> 

Hugh Henry 
 

32 In section 5, page 14, line 7, at beginning insert <where> 

Hugh Henry 
 

33 In section 5, page 14, line 8, after <applies;> insert— 

<(  ) in respect of which section 288E of this Act applies;> 

Hugh Henry 
 

34 In section 5, page 14, line 9, at beginning insert <in which> 

Hugh Henry 
 

35 In section 5, page 14, line 9, leave out <288E(2)> and insert <288F(2)> 

Section 10A 

Hugh Henry 
 

36 In section 10A, page 14, line 38, after <proceed)> insert <of the 1995 Act> 
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Hugh Henry 
 

37 In section 10A, page 15, line 18, leave out <at a trial diet> 

Hugh Henry 
 

38 In section 10A, page 15, line 19, at end insert <in which a trial diet has been appointed> 

Hugh Henry 
 

39 In section 10A, page 15, line 22, leave out <is for any> and insert <falls or is for any other> 

Section 11 

Nicola Sturgeon 
 

115 In section 11, page 16, line 24, after <after> insert <all the> 

Hugh Henry 
 

40 In section 11, page 16, line 24, leave out <against the accused> and insert <which implicates the 
accused in respect of the offence charged in the indictment or, where two or more offences are 
charged in the indictment, any of them> 

Bill Butler 
 

40A As an amendment to amendment 40, line 1, after <which> insert <substantially> 

Hugh Henry 
 

41 In section 11, page 16, line 26, leave out from beginning to <Act;> in line 27 

Hugh Henry 
 

42 In section 11, page 16, line 29, leave out <after hearing the parties> 

Hugh Henry 
 

43 In section 11, page 16, line 31, after <prosecutor> insert <and after hearing the parties on the 
motion> 

Hugh Henry 
 

44 In section 11, page 16, line 32, leave out from <(including> to <indictment)> in line 34 

Hugh Henry 
 

45 In section 11, page 16, line 34, leave out from <(including> to <returned)> in line 35 

Hugh Henry 
 

46 In section 11, page 16, line 36, leave out from first <the> to <it> and insert <a motion is made 
under subsection (2A) above, the court> 

 8718



Hugh Henry 
 

47 In section 11, page 16, line 38, after <of> insert— 

<(i) representing the accused’s interests at the hearing on the motion; 
and 

(ii) if the motion is granted,> 

Nicola Sturgeon 
 

116 In section 11, page 17, line 2, leave out from <act> to first <and> in line 4 and insert <represent 
the interests of the accused in proceedings in respect of which the appointment has been made. 

(2CA) A solicitor so appointed— 

(a) shall— 

(i) act in accordance with his own professional judgement in 
representing the interests of the accused; and 

(ii) not be responsible to the accused; 

(b) may, if he thinks fit, withdraw. 

(2D) A solicitor so appointed> 

Nicola Sturgeon 
 

117 In section 11, page 17, leave out lines 7 to 13 

Hugh Henry 
 

48 In section 11, page 17, line 13, leave out <of the accused’s defence at the trial> and insert 
<referred to in subsection (2) or, as the case may be, (2B) above.> 

Hugh Henry 
 

49 In section 11, page 17, line 29, after <shall> insert <, where the accused is a body corporate,> 

Hugh Henry 
 

50 In section 11, page 17, line 30, leave out <he does not appear> and insert <it does not appear as 
mentioned in section 70(4) of this Act or by counsel or a solicitor> 

Hugh Henry 
 

51 In section 11, page 17, line 34, leave out <his> and insert <its> 

Hugh Henry 
 

52 In section 11, page 17, line 36, leave out <he does not appear> and insert <it does not appear as 
mentioned in paragraph (a) above> 

Nicola Sturgeon 
 

118 In section 11, page 17, line 36, after <diet> insert <after all the evidence has been led>  
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Hugh Henry 
 

53 In section 11, page 17, line 37, leave out <his> and insert <its> 

Hugh Henry 
 

54 In section 11, page 18, leave out lines 8 to 11 

Section 12 

Hugh Henry 
 

55 In section 12, page 18, line 30, at end insert— 

<(  ) For the purposes of subsection (2) above, a witness who, having been duly 
cited to any diet, fails to appear at the diet is to be presumed, in the absence of 
any evidence to the contrary, to have so failed deliberately and obstructively.> 

Margaret Mitchell 
 

69* In section 12, page 20, line 27, leave out <24A(1) or (1A)> and insert <24A(1A)> 

Margaret Mitchell 
 

70* In section 12, page 20, line 30, leave out <24A(1) or (1A)> and insert <24A(1A)> 

Margaret Mitchell 
 

71* In section 12, page 20, line 39, leave out <(1) or> 

Section 14 

Margaret Mitchell 
 

72 In section 14, page 29, leave out lines 22 to 32 

Margaret Mitchell 
 

73 In section 14, page 30, line 18, leave out <(1) or> 

Margaret Mitchell 
 

74 In section 14, page 30, line 20, leave out <(1) or> 

Margaret Mitchell 
 

75 In section 14, page 30, line 32, leave out <(1) or> 

Margaret Mitchell 
 

76 In section 14, page 30, line 36, leave out <(1) or> 
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Margaret Mitchell 
 

77 In section 14, page 31, line 11, leave out <(1) or> 

Margaret Mitchell 
 

78 In section 14, page 31, line 20, leave out <(1) or> 

Margaret Mitchell 
 

79 In section 14, page 31, leave out lines 29 to 37 

Margaret Mitchell 
 

80 In section 14, page 32, line 6, leave out <(1) or> 

Margaret Mitchell 
 

81 In section 14, page 32, line 15, leave out <24A(1) or (1A)> and insert <24A(1A)> 

Margaret Mitchell 
 

82 In section 14, page 32, line 30, leave out <24A(1) or (1A)> and insert <24A(1A)> 

Hugh Henry 
 

56 In section 14, page 32, line 34, after <regulations> insert <(other than the first such regulations)> 

Hugh Henry 
 

57 In section 14, page 32, line 35, at end insert— 

<(  ) The first regulations under subsection (1) above shall not be made unless a 
draft of the statutory instrument containing the regulations has been laid 
before, and approved by resolution of, the Parliament.> 

Margaret Mitchell 
 

83 In section 14, page 32, line 40, leave out <24A(1) or (1A)> and insert <24A(1A)> 

Hugh Henry 
 

58 In section 14, page 32, line 42, leave out <person> and insert <persons> 

Margaret Mitchell 
 

84 In section 14, page 33, line 1, leave out <24A(1) or (1A)> and insert <24A(1A)> 

Margaret Mitchell 
 

85 In section 14, page 33, line 9, leave out <24A(1) or (1A)> and insert <24A(1A)> 

Margaret Mitchell 
 

86 In section 14, page 33, line 16, leave out <24A(1) or (1A)> and insert <24A(1A)> 
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Margaret Mitchell 
 

87 In section 14, page 33, line 21, leave out <24A(1) or (1A)> and insert <24A(1A)> 

Margaret Mitchell 
 

88 In section 14, page 33, line 33, leave out <24A(1) or (1A)> and insert <24A(1A)> 

Margaret Mitchell 
 

89 In section 14, page 34, line 2, leave out <24A(1) or (1A)> and insert <24A(1A)> 

Section 19 

Nicola Sturgeon 
 

120 In section 19, page 36, line 25, at end insert <; and 

(  ) served on the witness in person by any officer of law.> 

Nicola Sturgeon 
 

121 In section 19, page 36, line 35, at end insert— 

<(  ) Nothing in this section authorises the disclosure of information subject to legal 
privilege. 

(  ) In this section “information subject to legal privilege” means—  

(a) communications between a professional legal adviser and his client; or 

(b) communications made in connection with or in contemplation of legal 
proceedings and for the purposes of these proceedings, 

being communications which would in legal proceedings be protected from 
disclosure by virtue of any rule of law relating to the confidentiality of 
communications.> 

Schedule  

Hugh Henry 
 

59 In the schedule, page 39, line 33, at end insert— 

<In section 23A (bail and liberation where person already in custody), in both subsections 
(1) and (4), for “or 23” substitute “, 23 or 65(8C)”.>  

Hugh Henry 
 

60 In the schedule, page 40, line 21, leave out from <Subsection> to <Act> in line 22 and insert <In 
the case of an accused released on bail by virtue of section 65(8C) of this Act— 

(a) subsection (2) above shall have effect> 

Hugh Henry 
 

61 In the schedule, page 40, line 24, leave out from <and> to end of line 25 and insert— 
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<(b) subsection (4) above shall not apply and subsection (4B) below shall 
apply instead. 

(4B) Where an accused referred to in subsection (4A) above is, under subsection (2) 
or (3) above, brought before the court or judge which admitted him to bail 
under section 65(8C)— 

(a) the court or judge shall give the prosecutor an opportunity to make an 
application under section 65(5) of this Act; and 

(b) if the prosecutor does not make such an application or, if such an 
application is made but is refused, the court or judge may— 

(i) release the accused under the original order granting bail; or 

(ii) vary the order granting bail so as to contain such conditions as the 
court or judge thinks necessary to impose to secure that the 
accused complies with the requirements of paragraphs (a) to (d) of 
section 24(5) of this Act.”.>  

Hugh Henry 
 

62 In the schedule, page 40, line 35, at end insert— 

<(  ) in subsection (7), after “granted” insert “(other than an accused to whom 
subsection (7B) below applies)”, 

(  ) after that subsection insert – 

“(7B) Where, in relation to an accused admitted to bail under section 65(8C) of this 
Act, the public prosecutor appeals against the conditions imposed on bail, the 
accused— 

(a) may continue to be detained under the committal warrant for no more 
than 72 hours from the granting of bail or for such longer period as High 
Court may allow; and 

(b) on expiry of that period, shall, whether the appeal has been disposed of 
or not, be released on bail subject to the conditions imposed.”.>    

Pauline McNeill 
 

90 In the schedule, page 42, line 23, leave out <in special circumstances> and insert <, on cause 
shown,> 

Hugh Henry 
 

63 In the schedule, page 45, line 11, leave out paragraph 24 

Hugh Henry 
 

64 In the schedule, page 47, line 15, leave out from <“trial”> to end of line 19 and insert <the words 
“no later than 14 clear days before the trial diet” substitute “by the required time”, 

(b) in subsection (4), for the words “the time limit specified in subsection (2) above” 
substitute “the required time”, 

(c) in subsection (5), for the words from “that” where last occurring to the end 
substitute “under subsection (5A) below.”, 
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(d) after that subsection insert— 

“(5A) That order is an order— 

(a) in the case of proceedings in the High Court where the preliminary 
hearing is yet to be held, appointing the child witness notice to be 
disposed of at that hearing, 

(b) in the case of proceedings on indictment in the sheriff court where the 
first diet is yet to be held, appointing the child witness notice to be 
disposed of at that diet, or 

(c) in any other case, appointing a diet to be held before the trial diet and 
requiring the parties to attend the diet.”, 

(e) in subsection (7), for paragraph (b) substitute— 

“(b) where the court does not so order— 

(i) in the case of proceedings on indictment where this subsection 
applies at or before the preliminary hearing or, as the case may be, 
the first diet, at that hearing or diet make an order under subsection 
(9) below, or 

(ii) in any other case, make an order appointing a diet to be held 
before the trial diet and requiring the parties to attend the diet.”, 

(f) in subsection (8), for “(5)(c) or (7)(b)” substitute “(5A)(c) or (7)(b)(ii)”,  

(g) after subsection (8) insert— 

“(8A) Subsection (9) below applies to— 

(a) a preliminary hearing or first diet, so far as the court is— 

(i) by virtue of an order under subsection (5A)(a) or (b) above, 
disposing of a child witness notice at the hearing or diet, or 

(ii) by virtue of subsection (7)(b)(i) above, to make an order under 
subsection (9) above at the hearing or diet, and 

(b) a diet appointed under subsection (5A)(c) or (7)(b)(ii) above.”, 

(h) in subsection (9), for the words “diet under this subsection” substitute “hearing or 
diet to which this subsection applies”, 

(i) in subsection (11), for the words “diet under subsection (9) above” substitute 
“hearing or diet to which subsection (9) above applies”, 

(j) in subsection (12) for the words from “under” to the end substitute “appointed 
under subsection (5A)(c) or (7)(b)(ii) above in any case may be conjoined with 
any other diet to be held before the trial diet in the case.”, 

(k) after subsection (13) insert— 

“(13A) In subsections (2) and (4) above, “the required time” means— 

(a) in the case of proceedings in the High Court, no later than 14 clear days 
before the preliminary hearing, 

(b) in the case of proceedings on indictment in the sheriff court, no later than 
7 clear days before the first diet, 

(c) in any other case, no later than 14 clear days before the trial diet.”.> 
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Hugh Henry 
 

65 In the schedule, page 47, line 22, leave out from <“trial”> to end of line 26 and insert <the words 
“not later than 14 clear days before the trial diet” substitute “by the required time”, 

(b) in subsection (4), for the words “the time limit specified in subsection (2) above” 
substitute “the required time”, 

(c) in subsection (5)(b), for the words from “order” to the end substitute “make an 
order under subsection (5A) below.”, 

(d) after subsection (5) insert— 

“(5A) That order is an order— 

(a) in the case of proceedings in the High Court where the preliminary 
hearing is yet to be held, appointing the vulnerable witness application to 
be disposed of at that hearing, 

(b) in the case of proceedings on indictment in the sheriff court where the 
first diet is yet to be held, appointing the vulnerable witness application 
to be disposed of at that diet, or 

(c) in any other case, appointing a diet to be held before the trial diet and 
requiring the parties to attend the diet.”, 

(e) in subsection (6), for “(5)(b)” substitute “(5A)(c)”, 

(f) after that subsection insert— 

“(6A) Subsection (7) below applies to— 

(a) a preliminary hearing or first diet so far as the court is, by virtue of an 
order under subsection (5A)(a) or (b) above disposing of a vulnerable 
witness application at the hearing or diet, and 

(b) a diet appointed under subsection (5A)(c) above.”, 

(g) in subsection (7), for the words “diet under this subsection” substitute “hearing or 
diet to which this subsection applies”, 

(h) in subsection (9), for the words “diet under subsection (7) above” substitute 
“hearing or diet to which subsection (7) above applies”, 

(i) in subsection (10), for the words from “under” to the end substitute “appointed 
under subsection (5A)(c) above in any case may be conjoined with any other diet 
to be held before the trial diet in the case.” 

(j) after subsection (11) insert— 

“(12) In subsections (2) and (4) above, “the required time” means— 

(a) in the case of proceedings in the High Court, no later than 14 clear days 
before the preliminary hearing, 

(b) in the case of proceedings on indictment in the sheriff court, no later than 
7 clear days before the first diet, 

(c) in any other case, no later than 14 clear days before the trial diet.”.>  

Hugh Henry 
 

66 In the schedule, page 48, line 29, leave out <“trial” substitute “relevant diet”> and insert <“not 
less than 14 clear days before the trial” substitute “by the required time”> 
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Hugh Henry 
 

67 In the schedule, page 48, line 31, leave out from <diet”> to end of line 33 and insert <time” 
means— 

(a) in the case of proceedings in the High Court— 

(i) not less than 14 clear days before the preliminary hearing, or 

(ii) such later time, being not less than 14 clear days before the trial, as 
the court may, in special circumstances, allow,  

(b) in any other case, not less than 14 clear days before the trial.”.> 

Hugh Henry 
 

68 In the schedule, page 49, line 19, at end insert— 

<In section 288C (prohibition of personal conduct of defence in cases of certain sexual 
offences)— 

(a) in subsection (1)(b), for the words from “or” to the end substitute “and in any 
victim statement proof relating to any such offence”, 

(b) after subsection (7) insert— 

“(8) In subsection (1)(b) above, “victim statement proof” means any proof ordered 
in relation to— 

(a) a victim statement made by virtue of subsection (2) (or by virtue of that 
subsection and subsection (6)) of section 14 of the Criminal Justice 
(Scotland) Act 2003 (asp 7), or 

(b) a statement made by virtue of subsection (3) of that section in relation to 
such a victim statement.”. 

In section 288D (appointment of solicitor by court in cases to which section 288C 
applies), in subsection (2)(a)(ii)— 

(a) for the words “proof ordered” substitute “victim statement proof”, 

(b) for “288C(1)” substitute “288C(1)(b)”.> 

Long Title 

Margaret Mitchell 
 

122 In the long title, page 1, line 3, leave out from second <to> to <Court;> in line 4 
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Criminal Procedure (Amendment) (Scotland) Bill 
 

Groupings of Amendments for Stage 3  
 

Note: The time limits indicated are those set out in the timetabling motion to be considered 
by the Parliament before the Stage 3 proceedings begin.  If that motion is agreed to, debate on 
the groups above each line must be concluded by the time indicated, although the 
amendments in those groups may still be moved formally and disposed of later in the 
proceedings.  
 
 
Group 1: Prevention of delay in trials – time limits, grounds on which limits may be 
extended, consequences of breach of limits, bail under section 65(8C) 
91, 92, 93, 94, 95, 96, 97, 98, 99, 100, 109, 110, 111, 112, 113, 114, 30, 59, 60, 61, 62, 122 
 
Group 2: Amendments consequential on Vulnerable Witnesses (Scotland) Act 2004 
1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 22, 23, 24, 25, 26, 31, 32, 33, 34, 35, 64, 65, 66, 67 
 

Debate to end no later than 35 minutes after proceedings begin 
 
Group 3: Floating trial diets 
11, 11A, 27, 107, 28, 29, 108 
 
Group 4: Trial etc. in absence of accused 
12, 13, 14, 115, 40, 40A, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 118, 53, 54, 63 
 

Debate to end no later than 1 hour 10 minutes after proceedings begin 
 
Group 5: Sharing of information before preliminary hearing 
101, 102, 103, 15, 16, 17, 18, 19, 20, 21, 104, 105, 106 
 
Group 6: Procedure where trial diet does not proceed 
36, 37, 38, 39 
 
Group 7: Trial in absence of accused where no solicitor – duties of solicitor appointed 
116, 117 
 
Group 8: Obstructive witnesses 
55 
 

Debate to end no later than 1 hour 35 minutes after proceedings begin 
 
Group 9: Remote monitoring as bail condition – circumstances in which may be used 
69, 70, 71, 72, 73, 74, 75, 76, 77, 78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89 
 
Group 10: Remote monitoring as bail condition – regulations 
56, 57, 58 
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Group 11: Citation of witnesses for precognition 
120, 121 
 
Group 12: Grounds on which late evidence, productions and witnesses allowed 
90 
 
Group 13: Prohibition on accused personally conducting defence in victim statement proofs 
68 
 

Debate to end no later than 1 hour 55 minutes after proceedings begin 
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EXTRACT FROM THE MINUTES OF PROCEEDINGS 
 

Vol. 1, No. 69 Session 2 
 

Meeting of the Parliament 
 

Wednesday 28 April 2004  
 

Note: (DT) signifies a decision taken at Decision Time. 
 
Business Motion: Patricia Ferguson, on behalf of the Parliamentary Bureau, moved 
S2M-1220—That the Parliament agrees that, during the Stage 3 proceedings of the 
Criminal Procedure (Amendment) (Scotland)  Bill, debate on each part of those 
proceedings shall be brought to a conclusion by the time-limits indicated (each time-
limit being calculated from when Stage 3 begins and excluding any periods when 
other business is under consideration or when the meeting of the Parliament is 
suspended or otherwise not in progress): 
 
Groups 1 and 2 – no later than 35 minutes 
Groups 3 and 4 – no later than 1 hour 10 minutes 
Groups 5 to 8 – no later than 1 hour 35 minutes 
Groups 9 to 13 – no later than 1 hour 55 minutes 
 
Motion to pass the Bill – no later than 2 hours 25 minutes 
 
The motion was agreed to. 
 
Criminal Procedure (Amendment) (Scotland) Bill – Stage 3: The Bill was 
considered at Stage 3. 
The following amendments were agreed to without division: 1, 2, 3, 4, 5, 6, 7, 8, 9, 
10, 11, 12, 13, 14, 15, 16, 17, 18, 19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 36, 37, 
38, 39, 48, 49, 50, 51, 52, 53, 54, 56, 57, 58, 59, 60, 61, 62, 90, 63, 64, 65, 66, 67 
and 68. 
 
The following amendments were agreed to (by division)— 
 
 30 to 35 (For 100, Against 1, Abstentions 13) 
 40A  (For 100, Against 14, Abstentions 0) 
 40  (For 94, Against 13, Abstentions 6) 
 41 to 47 (For 90, Against 10, Abstentions 14) 
 55  (For 96, Against 0, Abstentions 18) 
 
The following amendments were disagreed to (by division)— 
 
 91  (For 52, Against 62, Abstentions 0) 
 101  (For 35, Against 76, Abstentions 0) 
 107  (For 48, Against 61, Abstentions 1) 

109  (For 14, Against 96, Abstentions 1) 
 115  (For 48, Against 65, Abstentions 0) 
 116  (For 48, Against 67, Abstentions 0) 

 729



 

 69  (For 21, Against 81, Abstentions 0) 
 70  (For 21, Against 84, Abstentions 0) 
 71  (For 21, Against 85, Abstentions 0) 
 72  (For 21, Against 87, Abstentions 0) 
 120  (For 52, Against 65, Abstentions 0) 
 
Other amendments were not moved. 
 
Criminal Procedure (Amendment) (Scotland) Bill - Stage 3: The Minister for 
Justice (Cathy Jamieson) moved S2M-1100—That the Parliament agrees that the 
Criminal Procedure (Amendment) (Scotland) Bill be passed. 
 
After debate, the motion was agreed to ((DT) by division: For 112, Against 0, 
Abstentions 5). 
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Business Motion 

14:35 
The Presiding Officer (Mr George Reid): The 

next item of business is consideration of business 
motion S2M-1220, in the name of Patricia 
Ferguson, on behalf of the Parliamentary Bureau, 
on the timetable for stage 3 consideration of the 
Criminal Procedure (Amendment) (Scotland) Bill. 

Motion moved, 
That the Parliament agrees that, during the Stage 3 

proceedings of the Criminal Procedure (Amendment) 
(Scotland) Bill, debate on each part of those proceedings 
shall be brought to a conclusion by the time-limits indicated 
(each time-limit being calculated from when Stage 3 begins 
and excluding any periods when other business is under 
consideration or when the meeting of the Parliament is 
suspended or otherwise not in progress): 

Groups 1 and 2 – no later than 35 minutes 

Groups 3 and 4 – no later than 1 hour 10 minutes 

Groups 5 to 8 – no later than 1 hour 35 minutes 

Groups 9 to 13 – no later than 1 hour 55 minutes 

Motion to pass the Bill – no later than 2 hours 25 
minutes.—[Patricia Ferguson.] 

Motion agreed to. 

Criminal Procedure (Amendment) 
(Scotland) Bill: Stage 3 

14:36 
The Presiding Officer (Mr George Reid): We 

move on to the stage 3 proceedings of the 
Criminal Procedure (Amendment) (Scotland) Bill. 
Members should have a copy of the bill as 
amended at stage 2, the marshalled list, which 
contains all the amendments that have been 
selected for debate, and the groupings. 

As usual, each amendment will be disposed of 
in turn. However, when we have a series of 
amendments that have been debated already and 
that are consecutive in the marshalled list, I will 
invite the minister to move them en bloc. Unless 
any member objects, I will put a single question on 
the series of amendments. I will employ that 
procedure only if members agree. I am quite 
prepared to put the question on amendments 
individually when that is preferred. I will allow a 
voting period of two minutes for the first division in 
the afternoon. Thereafter, I will allow a voting 
period of one minute for the first division after a 
debate on a group. All other divisions will be 30-
second divisions. 

Section 1—Preliminary hearings 

The Presiding Officer: Group 1 concerns the 
prevention of delay in trials: time limits, grounds on 
which limits may be extended, consequences of 
breach of limits, and bail under section 65(8C). 
Amendment 91, in the name of Margaret Mitchell, 
is grouped with amendments 92 to 100, 109 to 
114, 30, 59, 60 to 62 and 122. 

I point out to members that if amendment 109 is 
agreed to, I cannot call amendment 110 for 
reasons of pre-emption. If amendment 113 is 
agreed to, I cannot call amendments 114 and 30, 
also for reasons of pre-emption. [Interruption.] 
Order. 

Margaret Mitchell (Central Scotland) (Con): 
The effect of amendment 91 would be to retain the 
110-day rule—[Interruption.] 

The Presiding Officer: Order. Please excuse 
me. There is still far too much extraneous noise in 
the chamber. 

Margaret Mitchell: The 110-day rule is a 
fundamental principle of the criminal justice 
system. It has been in existence for many 
centuries. The effect of amendment 91 makes 
provision for a preliminary hearing to be heard not 
less than 14 days—in other words, by the 94th 
day—after the service of indictment, which must 
be no later than the 80th day. The early disclosure 
measures in the bill should mean that that is easily 
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achievable, as we move from working to deadlines 
to dealing with business as soon as possible. It is 
crucially important that the 110-day rule is 
retained. It ensures that dealings with the accused 
work on the established principle of innocent until 
proved guilty and that they are not kept in custody 
any longer than is absolutely necessary. 
Amendments 92 to 100 are consequential 
amendments that make provision for the retention 
of the 110-day rule. 

The effect of amendment 110 is that, if the 110-
day rule is breached, the accused is admitted to 
bail. They would be released on bail, but would be 
brought to trial within the 12-month time limit. That 
would be a huge improvement on the current 
situation in which, if the rule is breached, the 
accused is liberated forthwith. Amendments 111 
and 112 are consequential on amendment 110.  

Amendment 114 is a drafting amendment, which 
is again consequential on amendment 110. 
Amendment 122 is consequential on changes 
being made to the bill. If the retention of the 110-
day rule is agreed to by the Parliament, the 
amendment would alter the title of the bill to 
accommodate that change. 

I move amendment 91. 

Colin Fox (Lothians) (SSP): My amendments 
109 and 113 seek to maintain the 12-month rule, 
whereby an accused has the right to be brought to 
trial within 12 months of being indicted. While I 
appreciate the Executive’s argument about the 
need to extend the 110-day rule by 30 days to 
accommodate the preliminary hearing, and its 
assurance that 140 days is the final line and must 
be held at all costs, I do not agree with its point on 
the 12-month rule. I do not see the same pressing 
need to withdraw the 12-month rule and the 
protection that that right provides. 

That right is to be withdrawn for reasons entirely 
different from those for withdrawing the 110-day 
rule. The right to be freed after a year will become 
the right to be considered for bail, which is an 
illiberal measure. It is an erosion of an age-old 
protection against the state holding a charge over 
a person for a long time. It is another illustration of 
a failure on the state’s side to bring a case to trial, 
a failure of police and procurator fiscal resources, 
and a failure of court management, judges’ 
availability and evidentiary deadlines. As a result, 
the defendant’s right, to be tried within a year or 
be freed, will be withdrawn. That protection ought 
to be retained. 

The Presiding Officer: I call the Deputy 
Minister for Justice to speak to amendment 30 and 
others in the group. 

The Deputy Minister for Justice (Hugh 
Henry): Thank you, Presiding Officer. 
[Interruption.] 

The Presiding Officer: Order. I am sorry, there 
is still too much noise in the chamber. These are 
important matters. 

Hugh Henry: The bill contains a package of 
measures that were proposed by Lord Bonomy, 
which we believe will be workable in relation to 
defence preparation and trial planning. 
Amendments 91 to 100, 110 to 112 and 114, in 
the name of Margaret Mitchell, are similar to 
amendments that were lodged at stage 2, and I 
repeat what I said then. One of the key objectives 
of the bill is that parties are fully prepared for trial, 
and that trials proceed on the date set by the 
court. That will create greater certainty for victims 
and witnesses, and reduce the unacceptable level 
of adjournments. 

The retention of the 110-day time limit, as 
proposed by those amendments, would jeopardise 
the package of measures. The proposals in the bill 
retain the right of an accused to have a hearing 
within that timescale, while at the same time 
allowing adequate time for preparation, and 
therefore allow for greater certainty that trials will 
be ready to proceed on the date fixed. The 
amendments would undermine the objectives of 
the bill, and would disturb that balance, therefore I 
ask Margaret Mitchell to withdraw amendment 91 
and not move amendments 92 to 100, 110 to 112 
and 114. If she does not do that, I ask the 
Parliament to reject them. 

Section 9 seeks to amend the current provisions 
relating to breaches of the custody time limits. It 
provides that if the custody time limit is breached, 
an accused would be entitled to be admitted to 
bail, but proceedings against him may continue 
subject to the 12-month time limit. That prevents 
the situation where an accused can be released 
from custody and be forever free from prosecution 
on the charges of the indictment because, for 
example, of an administrative error in calculating 
the time limits. By allowing the accused to be 
entitled to be admitted to bail, we are striking the 
right balance between the accused’s right to a fair 
trial and the victim’s right to expect to see an 
accused face trial. 

Colin Fox’s amendments 109 and 113 would 
retain the current position. As Lord Bonomy 
pointed out in his review, the effect of the present 
provisions is that someone who is charged with a 
particularly serious and odious crime could be 
released and not tried on that charge due to a 
human error of miscalculation. Surely that is not 
right. We accept that the accused should not be 
detained in custody any longer than is necessary. I 
believe that the provisions in the bill safeguard that 
right, as well as protecting the rights of victims and 
their relatives. I therefore ask Colin Fox not to 
move amendments 109 and 113. If he does not do 
that, I ask the Parliament to reject them. 
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Executive amendments 30 and 59 to 62 are 
consequential upon section 9, which will introduce 
for the first time an entitlement to bail for accused 
persons at the expiry of the custody time limit, 
where that custody time limit cannot be met. 
Amendment 30 provides for the continued 
detention of the accused for a period of up to 72 
hours, where the prosecutor appeals against a 
refusal to extend the time limits. Amendments 59, 
60, 61 and 62 seek to modify the general 
provisions on bail in part III of the Criminal 
Procedure (Scotland) Act 1995 so as to fit with the 
particular circumstances of bail granted because 
the custody time limits have not been met. 

14:45 
Margaret Smith (Edinburgh West) (LD): The 

bill contains a package of measures that seeks to 
bring greater certainty to the court system. One of 
the most contentious issues has been the 
extension of the 110-day time limit in custody 
cases. The reforms will introduce a realistic 
system that can be delivered. The introduction of a 
further 30 days to accommodate the new 
preliminary hearing and to reflect better the 
complexity of many modern High Court cases is 
sensible. The prosecution will still have to indict 
the accused at 80 days, but the extra days should 
reduce the number of adjournments, many of 
which are currently requested by the defence. It 
became clear to the committee that the so-called 
jewel in the crown—the 110-day rule—was 
already unattainable and was a moving target. The 
average additional length of time that is spent in 
custody at present is 34 days, which takes us up 
to around the 140-day target. The new target 
should be achievable and will allow the package of 
measures to be achieved. 

The committee heard mixed evidence on the 
matter, including the concerns that the Law 
Society of Scotland raised, but in the end the 
committee members, with the exception of 
Margaret Mitchell, were persuaded that 140 days 
is a more realistic limit and is still a much shorter 
period than is in operation anywhere else. 
However, every effort should be made to ensure 
that 140 days is the exception rather than the rule 
and that ministers monitor the situation closely. 

Colin Fox’s amendment 109 seeks to retain the 
status quo on breach of time limits. The bill seeks 
to change the existing situation in which, on 
breach of time limits, an accused is “liberated 
forthwith” to a situation in which the accused is 
“entitled to be admitted to bail”. 

While I agree that every effort should be made to 
minimise the time for which an accused is kept in 
custody, it is not in the interests of justice—as the 
general public would understand that concept—to 

let a person who may have committed rape, 
murder or other serious crimes go free. 

Tommy Sheridan (Glasgow) (SSP): So that we 
can have an informed debate, I ask Margaret 
Smith whether she has information about the 
number of criminals who have not been brought to 
justice within 12 months and who have therefore 
fallen through the loophole to which she refers. 

Margaret Smith: I do not have that information 
off the top of my head. 

We are trying to introduce a package that 
provides discretion for the judiciary and balances 
the rights of the accused with those of victims. If a 
time limit is breached, the bill will give the accused 
the right to seek bail in the normal way in the 
knowledge that the trial will commence. If the 
prosecutor does not make an application to extend 
the time limits, or if an application is denied, the 
accused will have the right to apply for bail in the 
normal way before the judge, at which time 
conditions may be applied. I discourage support 
for Colin Fox’s amendment 109. 

Pauline McNeill (Glasgow Kelvin) (Lab): The 
committee considered carefully the package of 
measures in the bill and dissected the time limits 
that will be imposed under the new procedures. If 
we are to have preliminary hearings in order to 
reduce the number of adjournments, we must 
accept the whole package. Margaret Mitchell’s 
amendments would move the process back 
because the indictment would have to be served 
within 60 days. The committee took the view that 
that is a tall order for the Crown to achieve and 
that the period should be 80 days. If we want to 
have the package of measures, including the 
preliminary hearing, which is the centrepiece of 
the bill, we need the time limits that the bill will 
introduce. As Margaret Smith said, it became 
apparent to the committee that, even when there 
is a motion to extend the time limit of 110 days, 
the limit is still referred to as 110 days, whether it 
is 115 or more. We were not aware of that point. 

On Colin Fox’s point about the breaching of time 
limits, Parliament should note that the committee 
considered that issue carefully. No one has taken 
the new provision lightly. Indeed, for the benefit of 
the Parliament I seek assurances from ministers 
that they do not want an increase in the number of 
breaches under the new time limits. We must 
ensure that we monitor the situation when the bill 
becomes law. There should be no dramatic 
increase in the number of breaches of the time 
limits once we change them. 

Since the European convention on human rights 
was incorporated into our law, the courts have 
been quick to address the issue of undue delay. I 
am sure that that would apply should the time 
limits under the 12-month rule be breached, and I 
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am also sure that defence lawyers would be quick 
to point out any undue delay. I note that the Lord 
Advocate has already put on record his intention 
to aim for a nine-month target, which I think the 
Parliament would welcome.  

Mr Stewart Maxwell (West of Scotland) (SNP): 
This has been an interesting process for members 
of the Justice 1 Committee. This is a technical bill, 
and it took some of us some time to grasp the 
more intricate points and complexities of this part 
of the legal system.  

I have some sympathy for what Margaret 
Mitchell said. I started out firmly of the opinion that 
the 110-day rule should be kept in place. The 
evidence on the matter was not clear either way. 
Many people in the legal profession and many 
people in the civil liberties field said that the 110-
day rule should be kept. I have a great deal of 
sympathy for the argument that, if early disclosure 
succeeds and we speed up the trial process—if 
the early part of the process of justice is speeded 
up—then the 110-day rule could be maintained.  

On Colin Fox’s amendments in the group, I 
would say that Lord Bonomy’s report was clear 
about the need to move forward, although there 
might be a difference of opinion as to exactly what 
should and should not be done in various parts of 
the bill. To retain the current position is not 
acceptable, however, and we will be opposing 
those amendments.  

I had hoped that the minister would mention 
proposed new section 65(8D)(a) of the Criminal 
Procedure (Scotland) Act 1995, which amendment 
30 inserts. The latter part of that reads: 

“or for such longer period as the High Court may allow”. 

Keeping a person detained under a committal 
warrant for no more than 72 hours seems 
reasonable in circumstances where the application 
for bail has been refused, but the second part of 
that paragraph suggests that the period could be 
open ended. I wonder if the minister could express 
an opinion on what that wording means. To have 
72 hours to get things sorted and allow a new 
application to come forward, or for the period to 
expire after 72 hours—and therefore for the 
appeal to be disposed of—seems okay. However, 
to leave things open ended at that point seems to 
leave the possibility of a person being detained in 
custody for an unknown period while the matter is 
sorted out. I had hoped that the minister would 
have mentioned that in his opening remarks on 
this group—I wonder whether or not he wishes to 
say something now. No? Okay. 

The Presiding Officer: I will give the minister a 
chance to come back on that, if he wishes to do 
so, before the closing speech for the group.  

Bill Aitken (Glasgow) (Con): There is a very 
important point of principle here, and I wish to say 

at the start that I recognise the fact that there are 
arguments on both sides. I fully accept that crime 
tends to be more complex nowadays, and that 
evidence, including forensic and DNA evidence, 
sometimes takes a lot more time to gather. It is not 
quite as simple as it used to be.  

The fact remains that the 110-day rule, as 
Margaret Mitchell eloquently stated, has been a 
jewel in the crown of the Scottish legal system for 
some centuries. It provides a very valuable 
protection to accused persons. No one is stronger 
than I am in saying that those who are convicted 
of crimes should be punished and locked up—but I 
would rather require that they are found guilty first. 
We operate on the basis of a presumption of 
innocence, which is a very important principle of 
Scots law. Before their trial, and while they are on 
remand, there is a presumption that people are not 
guilty of the crime with which they have been 
charged.  

We must think very seriously before interfering 
with what is a bulwark and a protection for 
accused persons. It is not good enough simply to 
say that our legal process in Scotland is 
tremendously efficient, that the only faster 
jurisdiction in the world is that of China and, 
without actually looking at the system, say that we 
must retain it as it is. If one considers the speed 
with which the Chinese process is carried out, one 
finds that it usually finishes with a somewhat 
painful end for the accused, and I do not think that 
any of us are suggesting that the same system 
should apply here. We are taking a chance that 
the system of Scots justice, which has been much 
admired throughout the world, will lose the respect 
that it holds.  

When the 110-day rule has looked like being 
breached, there has always been the opportunity 
to apply for an extension. The minister, quite 
properly, pointed out that in most cases such an 
extension is granted. However, that is at the 
discretion of the judge, so there is a built-in 
safeguard in that respect. It is probably a highly 
unusual situation that the Conservative group is 
the one that is arguing strongly in favour of a civil 
liberties issue, but we have no hesitation in doing 
so on this important issue. Even at this late stage, 
rather than prevailing on Margaret Mitchell to 
withdraw her sensible and highly principled 
amendment, I call on the Minister for Justice to 
think again on a matter that could have serious 
consequences.  

Nicola Sturgeon (Glasgow) (SNP): Someone 
who is a member of a party led by former Home 
Secretary Michael Howard has a bit of a nerve 
standing up in any chamber and uttering the words 
“civil liberties”, let alone expounding further.  
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I will be brief, because the 110-day rule has 
been discussed at length. I am not a member of 
the Justice 1 Committee, but I have read its stage 
1 report in full. It is a well-worn cliché to say that 
the 110-day rule is the jewel in the crown of the 
Scottish legal system, but it is. I suppose that 
those who argue that it should not be sacrosanct 
would say that it is virtually unique and that 
therefore we place demands on our legal system 
that no other country in Europe or beyond places 
on its. However, just because the rule is unique, 
that does not make it wrong. Rather than diluting 
the safeguards that we have built into our legal 
system over many years, perhaps we should be 
encouraging other jurisdictions to emulate those 
principles. 

I have a remaining concern about the extension 
of the 110-day rule. Stewart Maxwell said rightly 
that the evidence that the Justice 1 Committee 
took at stage 1 was not conclusive either way. A 
considerable body of evidence given at that time 
expressed concerns about the extension, including 
evidence from a legal perspective from the Law 
Society of Scotland and evidence from the 
Scottish Human Rights Centre, which was 
concerned about the human rights and civil 
liberties aspects. 

Pauline McNeill: I am glad that it is 
acknowledged that all members of the Justice 1 
Committee considered in great detail what 
members will know is a highly technical issue. 
However, only the Scottish Human Rights Centre 
and Margaret Mitchell have argued that we should 
move back the whole process to serve the 
indictment within 60 days. No one else has 
suggested that. 

Nicola Sturgeon: With respect to Pauline 
McNeill, I did not say that anyone else had 
suggested that; I said that several people, 
including witnesses from the Scottish Human 
Rights Centre and the Law Society of Scotland, 
expressed concern about extending the 110-day 
rule. I know that we should not be driven by the 
media, but I want to give an example that 
encapsulates what I think is the concern about the 
provision, which is that the bill is intended to speed 
up justice. I heard a radio discussion in which it 
was said that today the Scottish Parliament will 
pass a bill that is intended to speed up the 
Scottish justice system and deal with cases more 
quickly and as part of that it will dismantle the 
long-held 110-day rule and extend it to 140 days. 
That is a simplification, but it sums up what is at 
the heart of my concern: it is inconsistent and 
somewhat illogical to say that we will speed up the 
system, but we will extend the time limits. I accept 
that there are arguments, including the argument 
that Pauline McNeill has advanced, that if we 
insert into the process a preliminary hearing, we 
have to take account of it in other parts of the 

process. Nevertheless, there is an inconsistency 
at the heart of the bill that has perhaps not been 
addressed properly. Perhaps the minister will 
return to that, if he wishes to sum up on this group 
of amendments, before we move to the vote on 
amendment 91. 

The Presiding Officer: Do you have any further 
comments, Mr Henry? 

Hugh Henry: Specifically on the question that 
Stewart Maxwell raised about amendment 30, it 
would be for the court to determine whether the 
provision introduced by the amendment is 
consistent with the precedent in section 32(7) of 
the Criminal Procedure (Scotland) Act 1995 
whereby the prosecutor appeals against the grant 
of bail. Giving the court discretion allows for 
investigations to be made, and for the court to take 
account of any other special circumstances that 
might arise. That discretion provides the desirable 
flexibility and I will be content to move and press 
amendment 30. 

Margaret Mitchell: I am not persuaded by what 
the minister has said. Given that the 110-day rule 
is a fundamental part of Scots law that has served 
us well for many centuries, I will press amendment 
91. I urge Nicola Sturgeon and other SNP 
members to vote in favour of it, given that they 
have understandable reservations about the bill in 
that regard. I want to correct Pauline McNeill. I am 
not arguing for the indictment to be served within 
60 days of committal; it would still be possible to 
serve it within 80 days. The preliminary hearing 
would take place not less than 14 days later. 

Pauline McNeill: Margaret Mitchell does not 
understand the provision in the bill. We could not 
have a preliminary hearing on the 94th day, 
because we have to allow a 30-day window before 
the start of the trial, which is the centrepiece of the 
system. If we keep the 110-day rule, we would 
have to move everything back to accommodate 
the 30-day window in which to fix the trial, which 
would mean that the indictment would have to be 
served within 60 days. John Scott, of the Scottish 
Human Rights Centre, accepted that those would 
be the new time limits if Margaret Mitchell’s 
argument were accepted. 

15:00 
Margaret Mitchell: The 80th day is the absolute 

limit for the indictment. The proposal in 
amendment 91 would set the limit for the 
preliminary hearing at the 94th day, which would 
give 16 days to set the trial. That should be 
enough. The ethos of the bill on which we are 
working involves the parties working together to 
deliver early disclosure. They should not be 
working to deadlines, which happens so often in 
the criminal justice system, but should be 
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prepared early when they go to trial in relation to 
cases that are not complex and that can be dealt 
with more speedily. That would be the effect of 
amendment 91 and it seems bizarre to me that, 
although the Executive is concerned about the 
prison population, it is proposing a measure that 
keeps people in custody 30 days longer than is 
necessary. That is totally unacceptable and is a 
principle that the Conservatives cannot support. 
That is why I will press the amendment.  

The Presiding Officer: The question is, that 
amendment 91 be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McLetchie, David (Edinburgh Pentlands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Mundell, David (South of Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Presiding Officer: The result of the division 
is: For 52, Against 62, Abstentions 0. 

Amendment 91 disagreed to. 
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The Presiding Officer: Group 2 concerns 
amendments consequential on the Vulnerable 
Witnesses (Scotland) Act 2004. Amendment 1, in 
the name of Hugh Henry, is grouped with 
amendments 2 to 10, 22 to 26, 31 to 35 and 64 to 
67. 

Hugh Henry: The amendments in relation to the 
Vulnerable Witnesses (Scotland) Act 2004 bring 
the procedure on preliminary notices into line with 
the procedure that is to be introduced by the bill. 
They do not in any way change the policy intention 
behind that act.  

The bill will introduce preliminary hearings in the 
High Court and we hope that all preliminary 
matters will be dealt with at that hearing. Included 
in that will be hearings ordered by the court where 
the court is not satisfied that the special measures 
in the notices lodged under the 2004 act are the 
most appropriate for the purposes of taking that 
witness’s evidence. That is the substance of 
amendments 64 and 65. 

The 2004 act prohibits, in certain cases involving 
child witnesses under the age of 12, an accused 
person from conducting his defence personally. 
Amendment 25 extends that prohibition to 
preliminary hearings. The other amendments are 
of a more minor and technical nature.  

I move amendment 1. 

Amendment 1 agreed to. 

Amendments 2 to 10 moved—[Hugh Henry]—
and agreed to. 

The Presiding Officer: Group 3 is on floating 
trial diets. Amendment 11, in the name of Hugh 
Henry, is grouped with amendments 11A, 27, 107, 
28, 29 and 108. 

Hugh Henry: At stage 2, I undertook to see 
whether it would be possible to provide a further 
affirmation of the policy intention that fixed diet 
trials should be the first option when the court fixes 
trials in the High Court. We believe that that will be 
the case, but good court management dictates 
that standby cases should utilise court time that is 
freed up when cases go off at the last minute due 
to unforeseen circumstances. Amendment 11 
allows that by providing that the court may appoint 
a trial diet to be a floating diet if it indicates that 
when it fixes the trial diet and if it considers that to 
be appropriate. 

We believe that in appropriate cases the court 
should be able to appoint a trial as a standby trial 
for a limited time. It would be wrong to state the 
type of cases that we consider should be included, 
as that depends on the facts and circumstances of 
the case that are given to the court at the 
preliminary hearing when the parties indicate that 
a trial is necessary. Equally, we do not believe that 
there should be an on-cause-shown test before 

the court can appoint a standby trial, as Nicola 
Sturgeon’s amendment 11A suggests. We believe 
that the matter is primarily one of court 
programming, based on information that is 
provided by the parties at the time and subject to 
the court being satisfied that the facts and 
circumstances of the case mean that it is 
appropriate to appoint a floating trial diet. 

Section 8 introduces new section 83A to the 
Criminal Procedure (Scotland) Act 1995 and 
provides for the continuation of trial diets. 
Amendments 27, 28 and 29 extend those 
provisions to cover floating trial diets that have 
been called and adjourned. It provides that cases 
that have been appointed as floating diets may be 
continued from day to day, without being 
commenced, up to the maximum number of days 
to be prescribed in the act of adjournal. We do not 
know the number of days that will be prescribed, 
so it may not be possible to indicate that 48 hours’ 
notice must be given subsequent to the appointed 
diet. However, as parties will need to be present at 
the appointed diet, it should be possible to give an 
informed view at that stage about when the trial 
will commence. We therefore believe that 
amendment 107 is unnecessary. 

In addition, parties will give notice of the 
availability of counsel at the preliminary hearing 
and the trial will be fixed within that window of 
availability. Therefore, the competing claims for 
counsel’s time that we see at present should not 
occur. Floating trials are standby cases and they 
should be able to commence with the minimum of 
delay. That is another reason why we think Nicola 
Sturgeon’s amendments 107 and 108 are 
unnecessary and I ask her not to press them. If 
she does, I ask the Parliament to reject them. 

With those assurances about fixed trial diets 
becoming the norm, I move amendment 11. 

Nicola Sturgeon: As the minister said, the bill’s 
policy intention is to create certainty in High Court 
procedure and to address the old problem with the 
churning of cases. The provision of fixed trial diets 
means that all parties in the system will know with 
certainty when a trial will commence. The minister 
is right to say that, in the interests of maximum 
court efficiency, it will be in everybody’s interest to 
provide for floating diets in some cases. 
Amendment 11A provides for an on-cause-shown 
test. On reflection, and having listened to the 
minister, I am not sure that amendment 11A adds 
much to the minister’s amendment 11, which 
states that the court will appoint a floating diet only 
when it is satisfied that it is appropriate to do so. I 
am happy with that amendment, which represents 
an important step forward. Accordingly, I will not 
move amendment 11A. 

I will briefly address the other amendments in 
my name in the group. Amendment 107 provides 
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that the accused and his or her legal 
representative will be given 48 hours’ notice of the 
intention to start a trial when the trial has a floating 
diet. The amendment tries to avoid the situation 
that pertains at present, in which, because of 
uncertainty about when a case will call, cases 
often have to be put off because witnesses or, 
more commonly, counsel are not available. The 
amendment would retain some of the flexibility 
afforded by floating diets, but would ensure 
greater certainty in the system than currently 
exists. Therefore, I commend amendment 107 to 
the Parliament. 

Amendment 108, although not quite 
consequential, follows on from amendment 107 in 
that it provides a definition of the accused’s legal 
representative, which would be necessary if 
amendment 107 were agreed to. 

Margaret Mitchell: I, too, am persuaded by the 
minister’s argument that a floating diet would be 
appointed only if the court was satisfied that it was 
appropriate. I very much welcome the presumption 
in favour of a fixed trial diet, which reflects a 
concern that was raised at stage 2. I also support 
Nicola Sturgeon’s amendment 107, which would 
ensure that 48 hours’ notice was given of the 
intention to commence a trial diet. That would lead 
to better management of the court and more 
certainty for witnesses. 

Pauline McNeill: Amendment 11 concerns a 
provision in the bill to replace the current sittings 
system with a fixed trial diet when possible and a 
floating trial diet when that is not possible, to allow 
for flexibility in the system. That represents an 
onerous task for the Scottish courts system as well 
as for the Crown and the defence. They are 
committed to the new system, but Parliament must 
recognise that the task is onerous. The Justice 1 
Committee’s view is that an effective diary system 
is essential to ensure that there is efficiency and 
that there is no double-booking. Without that, we 
are back to where we started and trials will be 
adjourned on that basis. 

The committee is grateful to the Faculty of 
Advocates, which first drew our attention to the 
fact that new section 83A does not reflect the 
Executive’s intention that most trials should have a 
diet fixed at the preliminary hearing, which is how 
we will get more certainty into the system. When 
someone goes for their preliminary hearing, they 
will bring to the court the issues that they are 
prepared for and will, we hope, get a diet fixed at 
that point.  

One of the big advantages of a fixed trial diets 
system is that, in cases of sexual offence or rape, 
it provides more certainty that the trial will 
proceed. That is the desire of Scottish Women’s 
Aid, which put that point to the committee. 
However, the committee is clear—as are virtually 

all those who gave evidence to it—that, in law, the 
Crown should remain the master of instance, 
although in reality the courts system will have a lot 
more to do in ensuring that we have a more 
efficient system and that trials go ahead on the 
appointed day. I very much welcome the provision. 

Margaret Smith: As we have heard, one of the 
main drivers behind the bill is the need to bring 
greater certainty, as floating diets increase the 
stress for victims, witnesses, the accused, their 
families and those in the system generally. We 
have struggled to find a form of words that delivers 
what we all want: a fixed trial diet in most cases. 
There does not seem to be a way of eliminating 
floating diets totally, although some of the existing 
reasons why cases are adjourned will be removed 
through better communication and disclosure, 
managed meetings and the preliminary hearing. 

The Executive’s amendment 11 is to be 
welcomed. In requiring the court to apply a specific 
action to get a floating trial, the bill shifts the 
emphasis in the system to show that the fixed trial 
diet is the norm. A trial diet will be fixed unless 
there is a good reason why it should not be. We 
will support amendment 11. 

Amendment 11A not moved. 

The Presiding Officer: As Nicola Sturgeon has 
not moved amendment 11A, she loses her right to 
sum up. I therefore ask the minister to sum up on 
amendment 11. 

Hugh Henry: I have nothing further to say. 

Amendment 11 agreed to. 

Amendments 92 to 100 not moved. 

15:15 
The Deputy Presiding Officer (Trish 

Godman): Amendment 12 is grouped with 
amendments 13, 14, 115, 40, 40A, 41 to 52, 118, 
53, 54 and 63. 

Hugh Henry: The amendments relate to section 
11, which amends section 92 of the 1995 act in 
relation to the circumstances in which a trial may 
take place in the absence of the accused. 

As introduced, the bill provided for trials in 
absence of the accused from the outset of the trial. 
However, at stage 2, we indicated that we 
accepted in principle an amendment from Bill 
Butler to the effect that trials in absence could take 
place only after evidence against the accused had 
been led. We believed that it was right to accept a 
compromise on that position. 

At that stage, I indicated that I wanted to 
consider the precise terms of the amendment and 
whether any further amendments would have to 
be made to clarify the matter. From comments that 
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were made in the committee debate, it was 
apparent that the intention behind Bill Butler’s 
amendment was that there had to be a body of 
evidence before the court before it could allow the 
trial to continue when an accused had absconded. 
Indeed, there was an amendment at stage 2 that 
was similar to amendment 115, in the name of 
Nicola Sturgeon, to the effect that all the evidence 
would have to be led. I acknowledged what Bill 
Butler and the committee sought to achieve at 
stage 2 and I indicated that we would reflect on 
the necessity for further amendments. 

That is why we have lodged amendment 40 
today. Amendment 40 requires there to be 
evidence that implicates the accused before a trial 
can be allowed to continue when the accused has 
absconded before the end of that trial. In addition, 
the court must be satisfied that it is in the interests 
of justice for a trial to proceed in the absence of 
the accused and must have regard to the stage 
that the trial has reached when an accused 
absconds. I stress that it is only when the court is 
satisfied on all three elements that it will allow the 
trial to continue. 

We have considered amendment 40A, which 
seeks to strengthen further amendment 40, to 
strengthen what was agreed at stage 2. I 
recognise that it is the will of the Justice 1 
Committee that, and there is a body of opinion that 
holds that, the Executive ought to move from its 
original position. We have moved and I am 
prepared to accept that we should move again and 
accept amendment 40A. 

However, we believe that it is right that the court 
should have the discretion to decide whether it is 
appropriate that the trial should continue in the 
absence of the accused. The amendments before 
Parliament today strike the correct balance 
between the rights of the accused, of which we are 
acutely aware, and—I stress this—the rights of 
victims and witnesses. 

Amendment 44 is consequential on amendment 
40; the wording removed by the former will be 
incorporated in the latter. Amendment 45 removes 
wording that is considered to be unnecessary. Bill 
Butler’s stage 2 amendment spelled out that if the 
trial proceeded in the absence of the accused, a 
verdict could be returned. However, if the trial is 
allowed to continue, the normal procedure of 
leading evidence and returning the verdict would 
follow. The words are therefore unnecessary and 
we seek to delete them.  

Amendment 115 in the name of Nicola 
Sturgeon—the subject matter of which was 
debated fully at stage 2—would mean that a trial in 
absence could take place only after all the 
evidence had been led. However, the accused 
person is a competent witness at his own trial, so 
if the accused failed to attend after the conclusion 

of the Crown evidence, his agent could intimate 
that the accused was to be called as a witness 
and the trial would have to be abandoned. All the 
witnesses would then be required to come back to 
court to give their evidence—some of which might 
be distressing—all over again. That cannot be 
right. In cases involving serious sexual offences, 
the victim might be forced to give traumatic and 
distressing evidence for a second time. We argue 
that that is not right. That is why I ask members to 
reject amendment 115. 

We agree that accused persons, even if they 
abscond, should continue to be legally 
represented. Amendments 42, 43, 46, 47 and 48 
provide for that. 

Amendments 12 to 14, 49 to 54 and 63 are 
consequential on amendments that were made at 
stage 2 that provided that trials in absence against 
accused individuals may take place only if the 
accused has absconded after evidence has been 
led. The possibility of a trial in absence from the 
outset will remain for bodies corporate. 
Amendments 12 to 14 provide that, where a body 
corporate has been cited to attend a preliminary 
hearing and fails to attend, the hearing may 
continue in the absence of the body corporate, 
which will be treated as having pled not guilty so 
that a trial diet can be appointed. Amendments 49 
to 54 and 63 make further consequential 
amendments for the application of the trial in 
absence provision to bodies corporate. 

I move amendment 12. 

The Deputy Presiding Officer: I point out that if 
amendment 117 in group 7 is agreed to, 
amendment 48 in this group will have been pre-
empted. 

Nicola Sturgeon: Amendment 115, and the 
consequential amendment 118, would ensure that 
a trial could not proceed in the absence of the 
accused until all the Crown evidence had been 
led. As we know, a long-established principle in 
Scots law is that a trial should proceed in the 
presence of the accused. I am not here to defend 
the rights of accused persons who deliberately 
absent themselves from their trial, but those 
people deserve to have their rights protected for 
their own sake. 

I completely understand the frustrations that 
victims and witnesses experience when trials 
cannot proceed because the accused has failed to 
appear. As we heard during stage 1, that happens 
in about 3.5 per cent of cases. However, it is 
questionable that an accused could be said to 
have had a fair trial if he or she was not present 
when the evidence was led against them. 

Legitimately, some might say, “So what? If an 
accused deliberately absents himself or herself, it 
is not for anyone else to worry about the 
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implications for a fair trial.” However, if the 
absence of the accused at the trial and the 
consequent inability of the accused to question 
Crown evidence properly and put forward his or 
her own account were to become a ground for 
challenge or a reason for ordering a retrial, that 
would undermine the motive that the minister 
outlined of protecting victims and witnesses from 
inconvenience and added anxiety. There is the 
potential that victims and witnesses would have to 
endure the ordeal of giving evidence on more than 
one occasion. 

We are perhaps at one with the minister on the 
policy objective, but we have serious doubts about 
whether trials in absence would achieve that 
objective. I doubt whether the provisions have 
been properly thought through. However, the 
minister’s acceptance of amendment 40A, in the 
name of Bill Butler, in addition to the amendment 
that Bill Butler secured at stage 2, is a helpful step 
forward. 

I was interested to hear the minister say that 
Executive amendment 44 was simply 
consequential. I had wondered whether the 
deletion of the sentences that amendment 44 will 
leave out might have the same effect as my 
amendment 115 would have, because, on first 
reading, amendment 44 seems to preclude the 
leading of further evidence when the accused is 
no longer present. Perhaps the minister could 
clarify that. If amendment 44 is simply 
consequential and does not have such an effect, I 
intend to move amendment 115. 

Bill Butler (Glasgow Anniesland) (Lab): One 
proposal that caused the committee deep concern 
throughout stage 1 was the proposal to have trials 
in the absence of the accused from the outset. It is 
clear from the majority of the evidence that we 
heard that there were grave concerns about that. 
In paragraph 140 of its stage 1 report, the 
committee was unanimous in rejecting the 
proposal that accused persons should be able to 
be tried in their absence from the outset. We 
believed and continue to believe that there was 
little evidence to support the proposal, that there 
was little justice in it and that it was far too 
inflexible. 

I am glad that the Executive has moved away 
from its previous position. The amendments that I 
lodged at stage 2 reflected the evidence that was 
taken by the committee and paragraphs 140 and 
141 of the committee’s report. They were an 
attempt to strike a balance—to reach a 
compromise—that ensured fair treatment in the 
High Court both of the accused and of witnesses 
and victims. 

I am grateful to the minister for saying today that 
the Executive is minded to accept amendment 
40A in my name, which adds the word 

“substantially” to amendment 40, so that the bill 
will read “which substantially implicates the 
accused in respect of the offence charged in the 
indictment”. Theoretically, a prosecution case 
could be opened and a police officer could appear 
and say his or her name before collapsing. I 
accept that under the amendments that I lodged at 
stage 2, especially the amendment that inserted 
the words 
“after evidence has been led against the accused,” 

in that situation it could be said that evidence had 
been led. That is highly unlikely, but I am sure that 
the Executive is attempting to put a belt and 
braces on the provision. My addition of the word 
“substantially” is an attempt to ratchet up and 
strengthen Parliament’s direction to the judge 
when he or she must decide whether a substantial 
amount of evidence has been led that implicates 
the accused. 

The problem with amendment 115, in the name 
of Nicola Sturgeon, is that it would leave open to a 
small minority of people who are accused the 
possibility of deserting and flying off from the 
proceedings whenever it suited them. In that 
situation, the rights of the victim or victims and 
witnesses would be set to one side and the rights 
of the accused would be paramount. I am trying to 
establish a balance—a compromise—that allows 
both sets of rights to be regarded equally. 

The Executive amendment, as amended by the 
amendment in my name that seeks to insert the 
word “substantially”, allows greater flexibility and 
strikes the balance that ought to be struck 
between the rights of the accused and the rights of 
victims and witnesses. That is the spirit in which I 
lodged my amendments at stage 2 and 
amendment 40A. 

Margaret Smith: Other speakers have already 
indicated that this is the most controversial part of 
the bill and that the Justice 1 Committee had a 
number of concerns about it. However, we 
recognised the problem that the Executive was 
trying to address. Absconding affects nearly 500 
court cases in Scotland, including 90 in the High 
Court. More important, it affects not only hundreds 
of accused but hundreds of victims and thousands 
of witnesses, subjecting them to extra distress. 

We seek a way of balancing the rights of those 
on all sides and of providing safeguards. I have 
suggested in the past—and suggest again today—
that, through the Sentencing Commission, the 
Executive may want to consider the possibility of 
setting stiffer sentences for those who abscond, as 
another way of addressing the issue. 

Today we will support amendment 40. I 
recognise the movement that the minister has 
made on this matter. The amendment improves 
the situation that arose at the end of stage 2—Bill 
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Butler has already alluded to some of the 
difficulties that would arise if the bill stood as 
amended by his amendment at stage 2. I am 
pleased that the Executive has accepted 
amendment 40A, which will strengthen the 
position and ensure that for a trial to proceed a 
body of evidence must have been led that 
substantially implicates the accused. 

15:30 
Pauline McNeill: Margaret Smith addressed 

earlier the question of what else the Executive 
should do in relation to the provision. Does she 
agree that it is worth emphasising that the Justice 
1 Committee suggested further consideration of 
why the accused persons did not turn up in the 90 
cases that we were told about? It is worth 
examining whether anything else can be done to 
prevent that situation from happening in the first 
place. 

Margaret Smith: I agree that we should pursue 
anything that can be done to ensure that there are 
only a small number of cases in which the 
accused fails to appear. We have all sought to 
introduce important safeguards into the process. 
However, as the minister said, some safeguards 
are in the bill. In cases in which evidence has 
been led before an accused absconds, a judge will 
have to consider three tests. The first is whether 
the evidence that has been heard has 
substantially implicated the accused. That is a 
reasonable test for a court. Secondly, a judge will 
also have to take into account the stage of the 
proceedings. We would not be happy about a trial 
continuing in the absence of an accused at an 
early stage of the trial. Thirdly, a judge will have to 
decide whether continuing a trial would be in the 
interests of justice. All those decisions will be in 
the hands of the court, which will bear in mind the 
particular trial details. 

Overriding all those tests is article 6 of the 
ECHR, which is the right to a fair trial. I seek the 
minister’s reassurance today that a judge, as well 
as taking into account the three tests, will take into 
account article 6 of the ECHR. There is no easy 
answer, but if Parliament accepts amendments 40 
and 40A, the bill will strike the correct balance 
between the rights of the accused and the rights of 
victims and witnesses. 

Margaret Mitchell: As other members have 
said, the proposal to try an accused in his absence 
is probably one of the most contentious aspects of 
the bill and concern has been expressed about it 
at every stage. I welcome and support the policy 
objective behind amendment 40, because an 
accused should not be allowed to disrupt court 
proceedings and evade justice by deliberately 
absenting himself. However, amendment 40 will 
allow a trial to continue in the absence of an 
accused after evidence has been led that 

implicates the accused. I feel that that is a recipe 
for disaster. 

I do not believe that amendment 40A, which 
proposes that the accused should be 
“substantially” implicated, will improve amendment 
40. I fear that there will be appeals and that, rather 
than aid the smooth running of the court, that will 
result in more business for the High Court. We will 
vote against amendments 40 and 40A. 

Amendment 115 could be workable if the 
minister gave us a bit more information about his 
concern that if an accused did not have the right to 
be a witness, that could be ground for an appeal. I 
would have thought that if an accused deliberately 
absented himself, he had forgone that right and as 
good as stated that he did not intend to be a 
witness. In that case, amendment 115 should be 
competent. 

Colin Fox: I understand the motivation behind 
Lord Bonomy’s attempts to undermine defendants 
who wilfully refuse to turn up in court and who, by 
doing nothing, effectively undermine the system 
and escape justice. However, in a fully resourced 
judicial system, there are better ways of getting 
round such abuse than by withdrawing a 
defendant’s right to be tried in their presence. As 
other members have said, that proposal has been 
widely opposed. The proposal to press ahead with 
a trial in the absence of the person who is perhaps 
the most important party in any trial is regarded as 
a descent into the abyss. 

It seems to me that the latest position—as 
outlined by Bill Butler and others—at the very least 
reflects the view that the bill’s initial plans were 
unacceptable. The suggested compromise of 
proceeding with a trial in absence when a 
defendant was present at its beginning or when 
evidence against them has been led is still 
unsatisfactory. What if new evidence emerges 
during a trial and counsel is unable to contact their 
client to advise them of the way forward? That 
seems likely to lead to the very delays that we are 
trying to avoid in the first place. Equally, the 
defendant’s rights to appeal would appear to be 
stronger and a safe conviction would be 
jeopardised. In fact, we might end up further along 
a road that we do not want to go down, having 
breached a fundamental right in the process. We 
should reject the idea that is behind trials in the 
absence of defendants. 

Mr Maxwell: As Margaret Smith and other 
members have said, the issue was probably one 
of the most—if not the most—contentious issue in 
the bill that the Justice 1 Committee considered. 
The committee was not of a single mind on it—it 
split. Many of us supported an amendment that 
said that all the evidence should be led, but others 
did not—the jury was out in the committee on the 
issue. 
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Perhaps the minister can correct me if I am 
wrong, but I understand that, of the 90 cases that 
have been mentioned, a very small number 
involved the accused deliberately absconding and 
disappearing abroad, which is the stereotypical 
idea of what happens in such cases. In most 
cases, the accused does not turn up on day 1, the 
case is adjourned, there is a minor delay until the 
following day, the person is picked up and the 
case goes ahead. If there is indeed only a minor 
delay in most of those cases, we are talking about 
a very small number of cases in which somebody 
escapes abroad and avoids justice, and it seems 
to be heavy handed to lose a fundamental right, 
such as a person’s right to be tried in their 
presence, as a result of such a small number of 
cases. 

During the evidence sessions and when we 
spoke to a number of people in the legal 
profession, defence lawyers were uneasy about 
the matter. Many said to us that they would not 
take on cases in which the accused was not 
present. In fact, I did not speak to any defence 
lawyer who said that they would take on a case in 
which the accused was not present. If the legal 
profession is so concerned about the matter and 
thinks that it could not properly represent accused 
persons who are not present, it does not seem 
that the matter will be resolved by passing the part 
of the bill that we are discussing. 

Amendments 115 and 118, in the name of 
Nicola Sturgeon, would resolve the matter and 
would keep the fundamental principle intact. I am 
glad that the minister and the Executive have 
moved and I agree that amendment 40A 
strengthens amendment 40 a bit. However, we are 
talking about a person’s fundamental right to be 
tried in their presence and the right to a fair trial. 
There could be situations in which people are 
caught after the event and lodge an appeal; if such 
an appeal were successful, the very people whom 
we are trying to protect—witnesses and victims—
would have to go through a second trial. I expect 
that some of those appeals—if not all of them—
would be successful, as it does not seem to me to 
be reasonable or fair for a person to be tried in 
their absence. Therefore, I will certainly support 
amendments 115 and 118 and I ask the minister 
the reconsider the matter. 

Hugh Henry: A number of points have been 
raised in the debate, which I will try to address. 

Nicola Sturgeon asked about amendment 44 in 
relation to amendment 40. Our view has not 
changed and is still that amendment 44 is a 
consequential amendment. 

I would like to address some wider points. Nicola 
Sturgeon spoke about some difficulties with having 
a trial in the absence of the accused. In passing, I 
gave some examples and it is worth re-

emphasising the types of traumatic case that we 
are discussing. One example is of a sensitive 
sexual case involving two young girls. The case 
had finished. The judge’s charge was all that 
remained and the case adjourned over the 
weekend. The accused absconded. The 
witnesses—the two young girls—then faced 
having to give evidence again about a serious 
sexual assault. Moreover, they had the uncertainty 
and distress of knowing that the perpetrator was 
free and unable to be dealt with by the courts until 
he was— 

Nicola Sturgeon: With the greatest respect to 
the minister, I fear that he is trying to use emotion 
to cloud the logic and the facts of the argument. I 
put it to him that I would have no objection to 
accused persons who have deliberately absented 
themselves being tried in absence if I did not think 
that there was a danger that that would 
compromise the safety of the convictions. My 
objection is that if that were to happen, the type of 
witness whom the minister is talking about might 
be put through the ordeal again in the event of a 
retrial being ordered. The provision is a 
sledgehammer to crack a nut. I think that it will 
lead to unsafe convictions and the minister’s policy 
intention will be undermined. 

Hugh Henry: Not at all. It is not about using 
emotion. The situation that I mentioned is a 
graphic example of the consequences of 
accepting the amendments in the name of Nicola 
Sturgeon. It is not about emotion, apart from the 
emotions that would be felt by victims and 
witnesses in such situations. 

I will come back to whether concluding the trial 
would in fact prejudice any conviction and lead to 
further appeals. The point that Bill Butler made 
and which Margaret Smith re-emphasised is that 
the issue is about striking balances and providing 
safeguards. I will come back to the point that 
Margaret Smith made about the ECHR. 

Margaret Mitchell raised the issue of appeals, as 
did Nicola Sturgeon. Margaret Mitchell said that 
she believed that the accused absenting himself 
would mean that he should forgo his right as a 
witness. Unfortunately, that is not the case and if 
we accept amendment 115, the case could still be 
abandoned if the accused absconded. 

Colin Fox said that there must be better ways of 
doing this and that a safe conviction could be 
jeopardised because a fundamental right has been 
breached. Stewart Maxwell also referred to a 
fundamental right. Let us put the matter into 
perspective. We already have some trials in 
absence in Scotland in summary cases, so it is not 
as if such trials are completely alien to Scots law. 
There are already trials in absence in other parts 
of the United Kingdom—they happen in England—
and trials in absence are widespread throughout 

 

742



7779  28 APRIL 2004  7780 

Europe, so let us not talk as if we are doing 
something that is unknown in western democracy 
and western judiciary. 

I come back to the important issue about the 
ECHR that was raised by Margaret Smith. I refer 
her and Parliament to paragraphs 81 to 84 of the 
policy memorandum, which are on the impact on 
human rights. Paragraph 83 states: 

“there is nothing in the Strasbourg jurisprudence to 
suggest that a trial of a criminal defendant held in his 
absence is inconsistent with the ECHR (see Lord Bingham 
in R v Jones [2002] All ER 113).” 

Furthermore, paragraph 82 states: 
“In relation to trials in absence, the provisions in the Bill 

in section 11 raise issues in connection with the rights of 
the accused under Article 6 of the ECHR. Article 6 confers 
a right to a fair trial, and in terms of the ECHR 
jurisprudence that includes a right of the accused to be 
present at and to take part in a hearing into his case that is 
adversarial in nature. The European Court of Human Rights 
has not found a breach of the ECHR where a defendant, 
fully informed of a forthcoming trial, has voluntarily chosen 
not to attend and the trial has continued.” 

Therefore, the policy memorandum makes the 
situation clear. I also make it clear that no 
legislation that is in breach of the ECHR can be 
passed by the Parliament. We are committed to 
fulfilling our obligations on that. I further argue not 
only that there is no breach of the ECHR but that 
we provide more protection to the accused than is 
required under the ECHR. We have met all our 
obligations. 

15:45 
The Executive is committed to striking a balance 

between the rights of the accused and the rights of 
victims and witnesses. We listened to the 
arguments of a wide range of people and to the 
arguments that were put forward at the committee. 
We agreed to the amendment at stage 2 and, 
because we thought that a bit more needed to be 
done to give it meaning, we reflected further and 
lodged amendments at stage 3. We have agreed 
to move even further in relation to amendment 
40A, in the name of Bill Butler, so we have shifted 
considerably. We have listened to the arguments 
and we believe that we have struck a proper 
balance between the rights of all the parties. I urge 
members to accept that we are not abandoning 
anything fundamental and that we are not in 
breach of our obligations. For the first time, we are 
beginning to strike that proper balance, when in 
the past many people were let down by the justice 
system. 

Amendment 12 agreed to. 

Amendments 13 and 14 moved—[Hugh 
Henry]—and agreed to. 

 

The Deputy Presiding Officer: We move on to 
group 5, on the sharing of information before the 
preliminary hearing. Amendment 101, in the name 
of Nicola Sturgeon, is grouped with amendments 
102, 103, 15 to 21 and 104 to 106. If amendment 
103 is agreed to, amendment 15 will be pre-
empted. 

Nicola Sturgeon: Amendment 101 would 
require the court to ask at the preliminary hearing 
whether the prosecutor has disclosed all the 
material evidence that is relevant to the defence’s 
case. During the progress of the bill, the comment 
has often been made that the bill’s effectiveness in 
speeding up the justice system will very much 
depend on the principle of early disclosure of 
relevant information. However, the bill places no 
clear duty on the prosecution to disclose early 
information that is likely to support the accused’s 
defence. As Lord Bonomy pointed out, late 
disclosure of information by the prosecution often 
leads to delays in trials. The preliminary diets per 
se will not speed up the process unless steps are 
taken to ensure that all relevant information is 
disclosed. That is the purpose of amendment 101. 

Amendments 102 and 104 relate to legal 
privilege. Article 8 of the ECHR enshrines the right 
to privacy. Scots law has traditionally protected the 
relationship between a solicitor and his or her 
client and has made provision for the doctrine of 
legal professional privilege. Amendment 102 
would provide that nothing could be asked at the 
preliminary hearing that is designed to elicit 
information that is subject to legal privilege. 
Amendment 104 would provide that the written 
record should not contain information that is 
subject to legal privilege. 

Amendment 106 would provide a definition of  
“information subject to legal privilege”. 

Amendment 105 would apply that definition and 
the definition of the accused’s legal representative 
to new section 72D and new section 72E of the 
1995 act. 

I move amendment 101. 

Margaret Mitchell: Amendment 103 was a 
probing amendment and I do not intend to move it, 
as I will agree to Executive amendment 15. 

I am not persuaded by Nicola Sturgeon’s 
amendments. The ethos of the bill is that both 
parties should co-operate with each other and 
engage in full disclosure, which should enable 
them to say at an early stage in the process 
whether a trial will go ahead. To hide behind legal 
privilege at that stage would not be helpful. 
Whether there is a matter of legal privilege should 
be for the judge to decide at the preliminary 
hearing, and proceedings should continue unless 
there is something that the judge deems is not 
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covered by legal privilege; he should make a 
judgment at that point. We will be voting against 
Nicola Sturgeon’s amendments in this group. 

Hugh Henry: One of the bill’s objectives is to 
achieve earlier communication between parties 
with a view to the court being provided with a 
written record of their state of preparedness at the 
preliminary hearing. The record will follow the 
discussions that parties are required to have under 
new section 72E of the 1995 act, which the bill 
seeks to insert. 

Those discussions will be informed by the 
information that is supplied by the Crown to the 
defence. The Crown Office has drafted a practice 
note that is the subject of consultation between it 
and those who practise in the High Court. When 
the practice note has been finalised, it will be 
published and will become a public document. It 
will set out in detail how and when the Crown will 
inform the defence of the progress of its case. 

At the preliminary hearing, the court will be able 
to ask the Crown whether it has complied with the 
practice note and, if not, why not. It is perhaps 
more important that, if the practice note has not 
been complied with, the defence will be able to 
say what effect that has had on its preparation for 
trial. We would expect that to be reflected in the 
written record that is lodged with the court. We 
believe that those safeguards are sufficient and 
that Nicola Sturgeon’s amendments are 
unnecessary. Therefore, I ask her to consider 
seeking to withdraw amendment 101. 

New section 72E of the 1995 act, which section 
2 will introduce, provides that the prosecution and 
defence must prepare and jointly lodge a written 
record of their state of preparedness for trial not 
less than two days before the preliminary hearing. 
Amendments 15 and 17 seek to strengthen that 
provision by providing that the prosecutor and the 
accused’s representative shall  
“communicate with each other with a view to jointly 
preparing” 

the written record to be lodged with the court. 
Amendments 16, 18, 19, 20 and 21 are 
consequential. 

The intention of the bill is that parties have a 
discussion about their case and prepare a written 
record of the state of their preparedness. It is 
implicit that, in their report to the court, parties are 
expected to be as full and frank as is consistent 
with their duty as officers of the court. However, it 
is recognised that there will be communications 
between an accused and his legal representative 
that are confidential, and I emphasise that the bill 
does not seek to require an agent to breach that 
confidentiality. We believe that if, in accordance 
with his responsibility as an officer of the court, a 
legal representative indicates to the court that to 

disclose something in answer to a question from 
the court would involve the divulging of privileged 
information, the court will accept that that is the 
case. We believe that that is the present situation 
in criminal proceedings. We are doing nothing to 
change that and we see no need to legislate on 
the matter. 

I hope that Nicola Sturgeon will accept that 
assurance and not move amendments 102, 104 
and 106. One of the effects of amendment 15 
would be to make amendment 103 redundant, so I 
hope that Margaret Mitchell will consider not 
moving it. 

Margaret Smith: Everyone agrees that, for the 
bill to succeed, we need culture change and that 
sharing of information and better communication 
between prosecution and defence are critical to 
that. I welcome amendment 15, as it is an attempt 
to include reference to the need for better 
communication in the bill. It also makes it clear 
that it is for both sides jointly to prepare the written 
report that will form the basis of discussion at the 
managed meeting. 

On reflection, I agree with the minister’s view 
that to include details of the managed meeting in 
the bill would have been too prescriptive and that 
primary legislation would have been necessary to 
amend those details. However, it is important that 
we are clear about what issues will be addressed 
at the meeting, whether or not it is face to face. It 
is right that those issues should be decided by the 
court through an act of adjournal. That is 
mentioned in the bill. 

I have some sympathy for amendments 101 and 
102, but I am reassured by the minister’s assertion 
that the relevant issues will be covered in practice 
notes from the Crown. 

Nicola Sturgeon: I simply ask the minister to 
reconsider, particularly on amendments 101 and 
102. I believe that the need for early and full 
disclosure of all the information that is relevant to 
a case is at the heart of the bill. If that part of the 
process breaks down for any reason, I fear that 
many of the other provisions in the bill will not be 
as effective. 

I hear what the minister said about the 
amendments not being necessary because that is 
what is supposed to happen anyway. However, I 
take the view that, to be true to Lord Bonomy’s 
recommendations, it would be better—indeed, it 
would result in a much stronger and more robust 
bill—if the obligation on the prosecution were to be 
shown clearly on the face of the bill. 

Margaret Mitchell: Does the member accept 
that there is also an obligation on the defence to 
give full disclosure as far as that is possible? 
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Nicola Sturgeon: Absolutely; there should be 
full and early disclosure by both sides. However, 
very often in a trial, it is the prosecution that has 
information that is relevant to the defence. Very 
often, it is the preparation of the defence that is 
held up because of the delays in handing over 
information. It is often the Crown and the 
prosecution that determine the speed at which 
things can move. Although I agree with Margaret 
Mitchell’s point, I believe that it is absolutely key to 
the bill for the obligation to be placed on the 
prosecution. For that reason I will press 
amendment 101. 

The Deputy Presiding Officer: The question is, 
that amendment 101 be agreed to. Are we 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
Morgan, Alasdair (South of Scotland) (SNP)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST 
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  

Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 35, Against 76, Abstentions 0. 
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Amendment 101 disagreed to. 

Amendment 102 not moved. 

Section 2—Written record of state of 
preparation in certain cases 

Amendment 103 not moved. 

Amendments 15 to 21 moved—[Hugh Henry]—
and agreed to. 

Amendments 104 to 106 not moved. 

Section 3—Appeals 

Amendments 22 to 24 moved—[Hugh Henry]—
and agreed to. 

Section 4—Prohibition on accused conducting 
case in person in certain cases 

Amendments 25 and 26 moved—[Hugh 
Henry]—and agreed to. 

Section 8—Continuation of trial diet 

Amendment 27 moved—[Hugh Henry]—and 
agreed to.  

Amendment 107 moved—[Nicola Sturgeon]. 

The Deputy Presiding Officer: The question is, 
that amendment 107 be agreed to. Are we 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Martin, Campbell (West of Scotland) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  

Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Mundell, David (South of Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
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Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS 
MacDonald, Margo (Lothians) (Ind) 

The Deputy Presiding Officer: The result of 
the division is: For 48, Against 61, Abstentions 1. 

Amendment 107 disagreed to. 

Amendments 28 and 29 moved—[Hugh 
Henry]—and agreed to. 

Amendment 108 not moved. 

Section 9—Time limits 

16:00 
The Deputy Presiding Officer: I remind 

members that if amendment 109 is agreed to, I 
cannot call amendment 110 because of pre-
emption. 

Amendment 109 moved—[Colin Fox]. 

The Deputy Presiding Officer: The question is, 
that amendment 109 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP)  
Swinburne, John (Central Scotland) (SSCUP)  

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  

Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  

 

747



7789  28 APRIL 2004  7790 

Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

ABSTENTIONS 
Cunningham, Roseanna (Perth) (SNP)  

The Deputy Presiding Officer: The result of 
the division is: For 14, Against 96, Abstentions 1. 

Amendment 109 disagreed to. 

Amendments 110 to 114 not moved. 

Amendments 30 to 35 moved—[Hugh Henry]. 

The Deputy Presiding Officer: The question is, 
that amendments 30 to 35 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  

Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (SNP)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (SSP)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

AGAINST 
Brown, Robert (Glasgow) (LD) 
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ABSTENTIONS 
Aitken, Bill (Glasgow) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 100, Against 1, Abstentions 13. 

Amendments 30 to 35 agreed to. 

Section 10A—Procedure where trial diet does 
not proceed 

The Deputy Presiding Officer: Group 6 is on 
the procedure where a trial diet does not proceed. 
Amendment 36, in the name of the minister, is 
grouped with amendments 37 to 39. 

Hugh Henry: The amendments are technical. 
They clarify that, in all cases in which a trial has 
been fixed and is not proceeded with for whatever 
reason, the Crown is not precluded from 
reindicting under proposed new section 81(5) in 
the 1995 act. 

I move amendment 36. 

Amendment 36 agreed to. 

Amendments 37 to 39 moved—[Hugh Henry]—
and agreed to. 

Section 11—Trial in absence of accused 

Amendment 115 moved—[Nicola Sturgeon]. 

The Deputy Presiding Officer (Murray Tosh): 
The question is, that amendment 115 be agreed 
to. Are we agreed?  

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  

Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Mundell, David (South of Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  

AGAINST 
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
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McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 48, Against 65, Abstentions 0. 

Amendment 115 disagreed to. 

Amendment 40 moved—[Hugh Henry]. 

Amendment 40A moved—[Bill Butler]. 

The Deputy Presiding Officer: The question is, 
that amendment 40A be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  

Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (SNP)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (SSP)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
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Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

AGAINST 
Aitken, Bill (Glasgow) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 100, Against 14, Abstentions 0. 

Amendment 40A agreed to. 

The Deputy Presiding Officer: The question is, 
that amendment 40, as amended, be agreed to. 
Are we agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  

Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (SNP)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (SSP)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

AGAINST 
Aitken, Bill (Glasgow) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
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Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  

ABSTENTIONS 
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green) 

The Deputy Presiding Officer: The result of 
the division is: For 94, Against 13, Abstentions 6. 

Amendment 40, as amended, agreed to. 

Amendments 41 to 47 moved—[Hugh Henry]. 

The Deputy Presiding Officer: The question is, 
that amendments 41 to 47 be agreed to. Are we 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division.  
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  

MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (SNP)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

AGAINST  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Harvie, Patrick (Glasgow) (Green)  
Kane, Rosie (Glasgow) (SSP)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Sheridan, Tommy (Glasgow) (SSP)  

ABSTENTIONS  
Aitken, Bill (Glasgow) (Con)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
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McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  

The Deputy Presiding Officer: The result of 
the division is: For 90, Against 10, Abstentions 14. 

Amendments 41 to 47 agreed to.  

The Deputy Presiding Officer: We are almost 
out of time for this section of the debate. Group 7 
is on trial in the absence of the accused where 
there is no solicitor and the duties of the solicitor 
appointed. There is time only to move the 
amendments and have the divisions, so I must 
simply ask Ms Sturgeon whether she wishes to 
move amendment 116. 

Amendment 116 moved—[Nicola Sturgeon]. 

The Deputy Presiding Officer: The question is, 
that amendment 116 be agreed to. Are we 
agreed? 

Members: No.  

The Deputy Presiding Officer: There will be a 
division.  
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
MacAskill, Mr Kenny (Lothians) (SNP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (SNP)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Mundell, David (South of Scotland) (Con)  
Neil, Alex (Central Scotland) (SNP)  
Robison, Shona (Dundee East) (SNP)  

Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Sturgeon, Nicola (Glasgow) (SNP)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP) 

AGAINST  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lyon, George (Argyll and Bute) (LD)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
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Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 48, Against 67, Abstentions 0. 

Amendment 116 disagreed to. 

Amendment 117 not moved. 

Amendments 48 to 52 moved—[Hugh Henry]—
and agreed to. 

Amendment 118 not moved. 

Amendments 53 and 54 moved—[Hugh 
Henry]—and agreed to. 

Section 12—Obstructive witnesses 

The Deputy Presiding Officer: We come to 
group 8, which is the last grouping in this section 
of the debate. There is no time, so I simply call on 
the minister to move amendment 55, which is in a 
group on its own. 

Amendment 55 moved—[Hugh Henry]. 

The Deputy Presiding Officer: The question is, 
that amendment 55 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baker, Richard (North East Scotland) (Lab)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Fox, Colin (Lothians) (SSP)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  

Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Kane, Rosie (Glasgow) (SSP)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Leckie, Carolyn (Central Scotland) (SSP)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (SNP)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Scott, Tavish (Shetland) (LD)  
Sheridan, Tommy (Glasgow) (SSP)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 
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ABSTENTIONS 
Aitken, Bill (Glasgow) (Con)  
Baird, Shiona (North East Scotland) (Green)  
Ballance, Chris (South of Scotland) (Green)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Harvie, Patrick (Glasgow) (Green)  
Johnstone, Alex (North East Scotland) (Con)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con) 

The Deputy Presiding Officer: The result of 
the division is: For 96, Against 0, Abstentions 18. 

Amendment 55 agreed to. 

The Deputy Presiding Officer: Group 9 is on 
remote monitoring as a bail condition and the 
circumstances in which it may be used. 
Amendment 69, in the name of Margaret Mitchell, 
is grouped with amendments 70 to 89. 

16:15 
Margaret Mitchell: Amendments 69, 70 and 71 

are consequential to the main amendment in the 
group, which is amendment 72, the effect of which 
is to remove the provision to grant bail subject to a 
remote monitoring restriction. If it was deemed 
originally that an accused should not be eligible for 
bail, they should not be granted bail by virtue of 
the fact that a remote monitoring device restricting 
their movement would be imposed. That provision 
seems to be totally against the interests of public 
safety, which must be paramount at all times. 
Amendments 73 to 89 are consequential to 
amendment 72 and, as such, they need no further 
explanation. 

I move amendment 69. 

Hugh Henry: I oppose amendment 72 and the 
amendments that are consequential to it, because 
they are similar to amendments that we discussed 
at stage 2. I will repeat the points that I made then. 
New section 24A(1) of the 1995 act offers the 
court the option of an additional condition of bail, 
which can be used in cases when it considers that 
the monitoring would provide the additional 
security sufficient to allow someone who would 
otherwise be remanded to remain in the 
community. We have had the debate about that 
previously and I hope that, if Margaret Mitchell 
does not agree to not move amendment 72, 
Parliament will oppose it. 

Margaret Mitchell: I have no further points to 
make. I will press amendment 69. Public safety is 

paramount. If the granting of bail was deemed not 
to be suitable originally, bail should not be granted 
by virtue of the remote monitoring condition. 

The Deputy Presiding Officer: The question is, 
that amendment 69 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP)  

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
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Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 21, Against 81, Abstentions 0. 

Amendment 69 disagreed to. 

Amendment 70 moved—[Margaret Mitchell]. 

The Deputy Presiding Officer: The question is, 
that amendment 70 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  

Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
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Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 21, Against 84, Abstentions 0. 

Amendment 70 disagreed to. 

Amendment 71 moved—[Margaret Mitchell.] 

The Deputy Presiding Officer: The question is, 
that amendment 71 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  

Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
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Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab)  

The Deputy Presiding Officer: The result of 
the division is: For 21, Against 85, Abstentions 0. 

Amendment 71 disagreed to. 

Section 14—Bail conditions: remote 
monitoring of restrictions on movements 

Amendment 72 moved—[Margaret Mitchell.] 

The Deputy Presiding Officer: The question is, 
that amendment 72 be agreed to. Are we agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Aitken, Bill (Glasgow) (Con)  
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Davidson, Mr David (North East Scotland) (Con)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Fox, Colin (Lothians) (SSP)  
Fraser, Murdo (Mid Scotland and Fife) (Con)  
Gallie, Phil (South of Scotland) (Con)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Johnstone, Alex (North East Scotland) (Con)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP)  
MacDonald, Margo (Lothians) (Ind)  
Martin, Campbell (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
Mitchell, Margaret (Central Scotland) (Con)  
Monteith, Mr Brian (Mid Scotland and Fife) (Con)  
Mundell, David (South of Scotland) (Con)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, John (Ayr) (Con)  
Sheridan, Tommy (Glasgow) (SSP) 

AGAINST 
Adam, Brian (Aberdeen North) (SNP)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  

Finnie, Ross (West of Scotland) (LD)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Wallace, Mr Jim (Orkney) (LD)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 
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The Deputy Presiding Officer: The result of 
the division is: For 21, Against 87, Abstentions 0. 

Amendment 72 disagreed to. 

Amendments 73 to 82 not moved. 

The Deputy Presiding Officer: Group 10 is on 
remote monitoring as a bail condition. Amendment 
56, in the name of the minister, is grouped with 
amendments 57 and 58. 

Hugh Henry: At stage 2, I undertook to review 
the options that would be available for regulation-
making powers under proposed section 24B of the 
Criminal Procedure (Scotland) Act 1995, which is 
introduced by section 14 of the bill. My 
undertaking was given in response to the 
committee’s desire to have some scrutiny over the 
areas in which the provisions would be piloted. 
Amendments 56 and 57 address the matter by 
providing for an affirmative regulation-making 
power in relation to the first set of regulations to be 
made under section 24B, which will apply to the 
pilot scheme. A negative resolution power would 
be used for subsequent regulations. 

That arrangement will provide Parliament with 
the opportunity to debate the first regulations 
under the affirmative procedure for the pilot 
scheme. At that point, we would be in a position to 
provide any detail that was required on the 
proposed operation of the pilot schemes. The pilot 
schemes will be subject to evaluation and I 
propose that the results of the evaluation be made 
available to the committee. 

Amendment 58 is a technical amendment to 
rectify a typing omission. 

I move amendment 56. 

Pauline McNeill: I welcome the fact that the 
Executive has responded to many concerns that 
the committee raised in relation to section 14. I 
have strong reservations about the provision, 
which is intended to provide that, where a court 
has refused to admit a person to bail, it must, on 
receipt of an application from that person, consider 
whether imposing an electronic tag would make it 
possible to admit the person to bail subject to a 
condition restricting their movements. My concern 
about that provision is that everyone who has 
been refused bail will use that provision to apply. 
That concern is shared by the Sheriffs 
Association, in so far as it believes that there are 
some practical issues attached to the proposal, 
although I know that the Executive has addressed 
those concerns. 

I welcome the Executive’s assurance that it will 
not roll out the provision until Parliament has full 
information on the courts in which the system will 
be piloted and that Parliament will get a full report 
on the result of the pilots. At the moment, 
however, my position is reserved. Further, I think 

that the general public would be concerned about 
the proposal. Given the concerns that have been 
raised about the number of offences that have 
already been committed while people are on bail, 
the public might be concerned about the prospect 
of people who have been refused bail being 
granted bail subject to electronic monitoring. 

Given the Executive’s assurance that Parliament 
will have an opportunity to judge whether any of 
my reservations or those of the committee are 
justified, I welcome the amendments. 

Amendment 56 agreed to. 

Amendment 57 moved—[Hugh Henry]—and 
agreed to. 

Amendment 83 not moved. 

Amendment 58 moved—[Hugh Henry]—and 
agreed to. 

Amendments 84 to 89 not moved. 

Section 19—Citation of witnesses for 
precognition 

The Deputy Presiding Officer: Group 11 is on 
the citation of witnesses for precognition. 
Amendment 120, in the name of Nicola Sturgeon, 
is grouped with amendment 121. 

Nicola Sturgeon: Amendment 120 would 
provide for the personal citation of witnesses for 
precognition. The amendment would ensure that a 
witness would not be found guilty of an offence for 
failure to attend for precognition unless the citation 
had been served personally on the witness. 
Serving the citation in that way would ensure that 
the witness was aware of the date, time and place 
of the precognition and it would remove the 
possibility of a witness being found guilty of an 
offence for failure to appear when they were, for 
example, on holiday and had therefore not 
received the citation. 

Amendment 121 deals with legal privilege. It 
provides that a witness who attends for 
precognition shall not be obliged to disclose 
information subject to legal privilege for the 
reasons that I outlined earlier in relation to article 8 
of the European convention on human rights. The 
amendment also contains a definition of 
“information subject to legal privilege”. 

I move amendment 120. 

Margaret Mitchell: I support Nicola Sturgeon’s 
amendment 120. If a witness is to be cited, it is 
essential for the citation to be served in person to 
ensure that they have received it. Legal privilege is 
a matter for the judge to manage and we are 
therefore not in favour of amendment 121. 

Hugh Henry: We do not consider that it is 
necessary to require police constables to serve 
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citations in person on people whom the prosecutor 
wishes to precognosce. We do not believe that 
that is the best use of resources. 

It is recognised that there will be confidential 
communication between an accused and his legal 
representative. The provisions must be read 
against the background of the general law, and we 
do not believe that anything in them could be 
taken to require information to be disclosed if the 
witness has legitimate grounds for refusing to 
disclose it. That applies whether those grounds 
are based on confidentiality or on some other 
protection that is afforded by the law, such as the 
right not to give information that would incriminate 
oneself. We do not believe that it is appropriate to 
introduce specific provision in relation to one 
ground on which a witness might refuse to 
disclose information. 

I hope that amendment 120 will be opposed and 
that amendment 121 will not be moved. 

Nicola Sturgeon: It is my understanding that 
amendment 120 would not require personal 
citation in every case. If a witness did not turn up 
for precognition, a citation would have to be 
served on them in person before they could be 
found guilty of an offence. That approach is 
eminently sensible; it would not lead to the waste 
of police resources that the minister talked about 
because it would not demand personal citation in 
every case. It would be inequitable and unjust to 
find someone guilty of a criminal offence for not 
turning up for precognition if they were not aware 
that they were supposed to turn up because they 
were away when the details were delivered. 
Amendment 120 has common sense to commend 
it. I have no further comment to make on 
amendment 121. 

The Deputy Presiding Officer: The question is, 
that amendment 120 be agreed to. Are we 
agreed? 

Members: No. 

The Deputy Presiding Officer: There will be a 
division. 
FOR 
Adam, Brian (Aberdeen North) (SNP) 
Aitken, Bill (Glasgow) (Con) 
Baird, Shiona (North East Scotland) (Green) 
Ballance, Chris (South of Scotland) (Green) 
Ballard, Mark (Lothians) (Green) 
Byrne, Ms Rosemary (South of Scotland) (SSP) 
Crawford, Bruce (Mid Scotland and Fife) (SNP) 
Cunningham, Roseanna (Perth) (SNP) 
Davidson, Mr David (North East Scotland) (Con) 
Douglas-Hamilton, Lord James (Lothians) (Con) 
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP) 
Fabiani, Linda (Central Scotland) (SNP) 
Fergusson, Alex (Galloway and Upper Nithsdale) (Con) 
Fox, Colin (Lothians) (SSP) 
Fraser, Murdo (Mid Scotland and Fife) (Con) 
Gallie, Phil (South of Scotland) (Con) 

Gibson, Rob (Highlands and Islands) (SNP) 
Goldie, Miss Annabel (West of Scotland) (Con) 
Grahame, Christine (South of Scotland) (SNP) 
Harper, Robin (Lothians) (Green) 
Harvie, Patrick (Glasgow) (Green) 
Hyslop, Fiona (Lothians) (SNP) 
Ingram, Mr Adam (South of Scotland) (SNP) 
Johnstone, Alex (North East Scotland) (Con) 
Kane, Rosie (Glasgow) (SSP) 
Leckie, Carolyn (Central Scotland) (SSP) 
Lochhead, Richard (North East Scotland) (SNP) 
MacAskill, Mr Kenny (Lothians) (SNP) 
MacDonald, Margo (Lothians) (Ind) 
Martin, Campbell (West of Scotland) (SNP) 
Marwick, Tricia (Mid Scotland and Fife) (SNP) 
Mather, Jim (Highlands and Islands) (SNP) 
Maxwell, Mr Stewart (West of Scotland) (SNP) 
McFee, Mr Bruce (West of Scotland) (SNP) 
McGrigor, Mr Jamie (Highlands and Islands) (Con) 
Mitchell, Margaret (Central Scotland) (Con) 
Monteith, Mr Brian (Mid Scotland and Fife) (Con) 
Morgan, Alasdair (South of Scotland) (SNP) 
Mundell, David (South of Scotland) (Con) 
Neil, Alex (Central Scotland) (SNP) 
Peattie, Cathy (Falkirk East) (Lab) 
Robison, Shona (Dundee East) (SNP) 
Ruskell, Mr Mark (Mid Scotland and Fife) (Green) 
Scanlon, Mary (Highlands and Islands) (Con) 
Scott, Eleanor (Highlands and Islands) (Green) 
Scott, John (Ayr) (Con) 
Sheridan, Tommy (Glasgow) (SSP) 
Stevenson, Stewart (Banff and Buchan) (SNP) 
Sturgeon, Nicola (Glasgow) (SNP) 
Swinburne, John (Central Scotland) (SSCUP) 
Welsh, Mr Andrew (Angus) (SNP) 
White, Ms Sandra (Glasgow) (SNP) 

AGAINST 
Alexander, Ms Wendy (Paisley North) (Lab) 
Baillie, Jackie (Dumbarton) (Lab) 
Baker, Richard (North East Scotland) (Lab) 
Barrie, Scott (Dunfermline West) (Lab) 
Boyack, Sarah (Edinburgh Central) (Lab) 
Brankin, Rhona (Midlothian) (Lab) 
Brown, Robert (Glasgow) (LD) 
Butler, Bill (Glasgow Anniesland) (Lab) 
Chisholm, Malcolm (Edinburgh North and Leith) (Lab) 
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab) 
Curran, Ms Margaret (Glasgow Baillieston) (Lab) 
Deacon, Susan (Edinburgh East and Musselburgh) (Lab) 
Eadie, Helen (Dunfermline East) (Lab) 
Ferguson, Patricia (Glasgow Maryhill) (Lab) 
Finnie, Ross (West of Scotland) (LD) 
Gillon, Karen (Clydesdale) (Lab) 
Glen, Marlyn (North East Scotland) (Lab) 
Godman, Trish (West Renfrewshire) (Lab) 
Gorrie, Donald (Central Scotland) (LD) 
Henry, Hugh (Paisley South) (Lab) 
Home Robertson, Mr John (East Lothian) (Lab) 
Hughes, Janis (Glasgow Rutherglen) (Lab) 
Jackson, Dr Sylvia (Stirling) (Lab) 
Jackson, Gordon (Glasgow Govan) (Lab) 
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab) 
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab) 
Kerr, Mr Andy (East Kilbride) (Lab) 
Lamont, Johann (Glasgow Pollok) (Lab) 
Lyon, George (Argyll and Bute) (LD) 
Macdonald, Lewis (Aberdeen Central) (Lab) 
Macintosh, Mr Kenneth (Eastwood) (Lab) 
Maclean, Kate (Dundee West) (Lab) 
Macmillan, Maureen (Highlands and Islands) (Lab) 
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Martin, Paul (Glasgow Springburn) (Lab) 
May, Christine (Central Fife) (Lab) 
McAveety, Mr Frank (Glasgow Shettleston) (Lab) 
McCabe, Mr Tom (Hamilton South) (Lab) 
McConnell, Mr Jack (Motherwell and Wishaw) (Lab) 
McMahon, Michael (Hamilton North and Bellshill) (Lab) 
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab) 
McNeill, Pauline (Glasgow Kelvin) (Lab) 
McNulty, Des (Clydebank and Milngavie) (Lab) 
Morrison, Mr Alasdair (Western Isles) (Lab) 
Muldoon, Bristow (Livingston) (Lab) 
Mulligan, Mrs Mary (Linlithgow) (Lab) 
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD) 
Murray, Dr Elaine (Dumfries) (Lab) 
Oldfather, Irene (Cunninghame South) (Lab) 
Peacock, Peter (Highlands and Islands) (Lab) 
Pringle, Mike (Edinburgh South) (LD) 
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD) 
Radcliffe, Nora (Gordon) (LD) 
Raffan, Mr Keith (Mid Scotland and Fife) (LD) 
Robson, Euan (Roxburgh and Berwickshire) (LD) 
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD) 
Scott, Tavish (Shetland) (LD) 
Smith, Elaine (Coatbridge and Chryston) (Lab) 
Smith, Iain (North East Fife) (LD) 
Smith, Margaret (Edinburgh West) (LD) 
Stephen, Nicol (Aberdeen South) (LD) 
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD) 
Wallace, Mr Jim (Orkney) (LD) 
Watson, Mike (Glasgow Cathcart) (Lab) 
Whitefield, Karen (Airdrie and Shotts) (Lab) 
Wilson, Allan (Cunninghame North) (Lab) 

The Deputy Presiding Officer: The result of 
the division is: For 52, Against 65, Abstentions 0. 

Amendment 120 disagreed to. 

Amendment 121 not moved. 

Schedule 
FURTHER MODIFICATIONS OF THE 1995 ACT 

Amendments 59 to 62 moved—[Hugh Henry]—
and agreed to. 

The Deputy Presiding Officer: Group 12 is on 
the grounds on which late evidence, productions 
and witnesses are allowed. Amendment 90, in the 
name of Pauline McNeill, is in a group on its own. 

Pauline McNeill: Amendment 90 concerns the 
use of section 67(5) of the 1995 act, which states 
that 
“in any trial it shall be competent with the leave of the court 
for the prosecutor” 

to put forward evidence two days before the jury is 
sworn in. The intention of the bill was to change 
the test of that to “in special circumstances”. The 
Justice 1 Committee had some concerns about 
that provision. In reaching our objective of 
reducing the number of adjournments and 
increasing certainty in the courts system, we 
would not want to undermine the general 
principles of justice. We felt that, if there was not a 
proper wording in the new provisions, that may 
make it harder for the Crown to make its case. 

It is acknowledged that the Crown makes 
frequent use of the provision. It is important that 
the Crown does not become complacent by having 
a provision in the bill that would allow late 
evidence to be put forward. Under the new 
system, the Crown already has five days less in 
which to submit its evidence in advance of the 
preliminary hearing. The Executive has said that it 
would be inclined to support the position that late 
evidence could be produced on cause shown 
before the jury was sworn in. I hope that it will 
support that position today. 

I welcome the Executive’s response so far to 
this important provision, and I move amendment 
90. 

Hugh Henry: We are quite happy to shift to 
changing the test to on cause shown, as described 
by Pauline McNeill. We support amendment 90. 

Amendment 90 agreed to. 

Amendments 63 to 67 moved—[Hugh Henry]—
and agreed to. 

The Deputy Presiding Officer: Group 13 is on 
prohibition on the accused personally conducting 
defence in victim statement proofs. I ask the 
minister simply to move amendment 68. 

Amendment 68 moved—[Hugh Henry]—and 
agreed to. 

Long Title 

Amendment 122 not moved. 
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Criminal Procedure (Amendment) 
(Scotland) Bill 

The Deputy Presiding Officer (Murray Tosh): 
The next item of business is a debate on motion 
S2M-1100, in the name of Cathy Jamieson, that 
the Criminal Procedure (Amendment) (Scotland) 
Bill be passed. I will have to enforce the indicative 
time limits quite severely. I call Cathy Jamieson to 
speak to and move the motion. You have five 
minutes, minister. 

16:34 
The Minister for Justice (Cathy Jamieson): I 

am very pleased to have the opportunity to speak 
in the debate. Our partnership agreement gives us 
a clear commitment to reform the operation of the 
High Court. The bill takes a further step towards 
delivering the stronger, safer Scotland that we all 
desire.  

I have set out previously in Parliament the 
problems that the bill tries to address, and we 
have heard about them again today. I will not dwell 
on those any further; I will instead focus on the 
solutions that are being put in place. We want to 
introduce greater certainty into proceedings—a 
particularly important outcome for victims and 
witnesses. We also want to foster a culture of 
better communication between prosecutors and 
the defence and earlier preparation by both 
parties. Those objectives have not been plucked 
out of thin air; they follow on from the extensive 
consultation and discussion by Lord Bonomy and 
his review team and the further consultation by the 
Executive. I put on record the Executive’s thanks 
to Lord Bonomy, whose vision and 
recommendations the bill largely embodies. I wish 
him well as he heads for pastures new. 

I also express our thanks to the many other 
bodies and individuals who have contributed in 
one way or another to developing the proposals—
the bill team, and the Justice 1 Committee and its 
staff for considering the bill so carefully. The 
reform package is now much stronger than it was 
a year ago precisely because so many people 
have taken the time and trouble to engage so 
constructively. Indeed the progress that has been 
made since the stage 1 debate on 25 February—
for example, in relation to trials in absence and 
electronic monitoring—is further evidence of 
constructive engagement by all parties in 
producing that stronger package. 

I will say a few words about the principle of early 
disclosure. The success of the High Court reform 
package depends on a culture change among all 
High Court practitioners. Most important, 
prosecution and defence teams will have to get 
into the habit of communicating meaningfully at an 

earlier stage in the process. The requirement in 
the bill for parties to communicate with each other, 
to prepare a written record of the state of their 
preparation and to lodge the report prior to the 
preliminary hearing is designed to ensure that the 
judge can reach a view on how good or otherwise 
that communication has been. 

I am grateful to the Crown Office for releasing 
during stage 2 a draft of its practice note on 
disclosure. That demonstrates the Executive’s 
absolute commitment to ensuring that the defence 
receives crucial documents at an earlier stage, 
while protecting the rights of vulnerable Crown 
witnesses. I understand that a useful dialogue on 
the draft is now taking place between the Crown 
Office, the Law Society of Scotland, the Faculty of 
Advocates and others. 

I am well aware that the consultation and 
legislative phases have been exhaustive and, for 
some, exhausting. Those phases represent only 
the beginning of the reform process. Our overall 
aim is that all court users should have a better 
experience of the system. We want justice to be 
swifter as well as better. The bill will provide the 
toolkit to enable all practitioners, working together, 
to achieve those desired outcomes. However, a 
toolkit is of little use unless it is used appropriately 
and, at times, imaginatively. That is why we will be 
investing a great deal of time during the next few 
months in making sure that everyone connected 
with the High Court is ready to use that toolkit 
properly. 

Officials from the Justice Department, the Crown 
Office and the Scottish Court Service are already 
working closely with all the relevant interests to 
ensure a smooth transition to the new procedures. 
A programme board is driving that process, and it 
will develop plans for training and for the 
monitoring and evaluation of the reform 
programme. 

I stress that this should not be regarded in any 
way as a top-down implementation process. I have 
been impressed by the extent to date of the 
dialogue between different groups of practitioners 
and their willingness to discuss possible obstacles 
and develop new approaches. I want the 
implementation process to be developed in the 
same spirit, so that detailed training early next 
year can reflect the views of as many people as 
possible. 

As I have said before, Scotland deserves to 
have a world-class justice system. The bill, which 
will modernise our High Court, is a vital 
component in our package of reforms. It will 
enable us to take a vital step forward in delivering 
a justice system fit for the 21st century. I am 
delighted to commend the bill to Parliament and, in 
moving the motion in my name, I ask members to 
give it their full support. 
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I move, 
That the Parliament agrees that the Criminal Procedure 

(Amendment) (Scotland) Bill be passed. 

16:38 
Mr Stewart Maxwell (West of Scotland) (SNP): 

The committee took many months to examine the 
bill. As the minister mentioned, it was a tough 
process, but I think that it was enjoyable for all 
members of the committee. We learned a lot, we 
did a lot of visits and we spent time in the courts. 
From my point of view, it was certainly an 
enjoyable experience and we learned a lot about 
legal processes and some of the problems in the 
system. 

Early disclosure has been one of the most 
important issues. It is crucial to the success of the 
bill, and I am slightly disappointed that the bill 
does not, at this point, contain more formal 
measures. However, I will not go back over the 
arguments that we had during stage 2. It is 
important that the culture change happens and 
that there is co-operation and goodwill from all 
sides if we are to achieve the ends of speeding up 
justice and making it fairer and more reliable for all 
concerned. 

Given that there is no formal process for early 
disclosure and that we are relying heavily on 
goodwill and co-operation, I ask the Executive to 
pay close attention to what happens after the bill is 
passed so that we get that co-operation and 
culture change and that there is movement 
towards a speedier process. I hope that the 
Executive and the minister will return to the 
committee with evidence about how the process is 
moving on. 

Early disclosure of evidence by the prosecution 
is required for the time limits. When we debated 
whether the time limit should be 110 days or 140 
days, the case was made that early disclosure of 
evidence in the first part of the system would have 
allowed the retention of the 110-day rule, but I will 
not go back over those arguments. Now that we 
have taken the decision to extend the time limit 
from 110 days to 140 days, I hope that the result 
will still be speedier justice. I also hope that 140 
days will indeed be the outer limit of the time 
constraint. 

The requirement for preliminary hearings is one 
of the most widely welcomed measures in the bill. 
All parties agree that the introduction of 
preliminary hearings will make a difference. It 
should mean that we get earlier pleas, which 
should free up space within the High Court. I 
certainly welcome the measure, which I hope can 
be introduced smoothly into the system. 

The presumption that trial diets will be fixed is an 
excellent idea, although I still have concerns—as I 

have had from the beginning—that the intended 
policy aim will not be achieved. I hope that there 
will be fixed trial diets, but we will still have the 
flexibility of floating trial diets. Although I 
understand why floating trial diets will still be 
available, I am concerned that in a couple of 
years’ time we will be told that people use that 
loophole to get round problems within the system, 
such that we end up with most trial diets still being 
floating ones. I hope that that does not happen 
but, given those concerns, I hope that the 
Executive will spend time monitoring that issue to 
ensure that we do not end up in that situation. 

On trials in the absence of the accused, I still 
hold to the position that I expressed earlier. It 
would have been better if we had required that all 
the Crown evidence had been led before the trial 
of an accused who had absconded could go 
ahead. Such cases could still have proceeded to 
judgment if our amendment 115 had been 
accepted. It is a shame that, once the bill is 
passed, we will lose the principle that the trial 
should take place in the presence of the accused, 
which should be a fundamental right. 

Finally, one of the most pleasing aspects of the 
bill’s passage has been the way in which we have 
moved from using the language of “reluctant 
witnesses” to that of “obstructive witnesses”. As 
members are aware, the committee debated that 
issue at length and it has now been made clear 
that the bill deals with obstructive, rather than 
reluctant, witnesses. That clarification has been a 
great help to committee members and to all 
members of the Parliament. 

We will support the bill. 

16:42 
Margaret Mitchell (Central Scotland) (Con): I 

begin by thanking the clerks. I want to 
acknowledge their support and the work that they 
and the committee convener have carried out on 
what has undoubtedly been a very technical and 
complicated bill. 

The bill will go some considerable way towards 
realising our objective of achieving greater 
certainty in High Court proceedings through the 
introduction of a more managed system. In 
particular, I welcome the provisions on sentence 
discounting for early pleas which, together with 
early disclosure, are at the heart of the bill. 

I welcome the introduction of the preliminary 
hearing, but I deeply regret the fact that the 
minister did not include the requirement for a 
managed meeting, which I believe is key to 
ensuring that both defence and prosecution are 
fully prepared and that all the issues that could be 
resolved are discussed at as early a stage as 
possible. However, I welcome the Executive’s 
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amendment 15, which requires that there be 
communication between the parties before the 
written record is lodged. I hope that that 
amendment will go some way towards filling what I 
perceive to be a gap. 

Crucial to the success of the bill will be the 
extent to which it is resourced. Concerns were 
raised about the amount of resources that have 
been provided for forensic services and for the 
Procurator Fiscal Service. It remains to be seen 
whether those resources will be adequate. 

I hope that the preliminary hearing will be a 
meeting at which everything can be clarified rather 
than a meeting that is simply adjourned. Again, we 
will need to see how that pans out. The 
preliminary hearing has the potential to move 
things on considerably, which is certainly to be 
welcomed. 

Given that witness citation has been a problem 
area in the past, I deeply regret the fact that there 
was no opportunity to consider the proposals in 
the McInnes report, which include some 
worthwhile suggestions. Regrettably, the timing of 
stage 3 did not allow us to consider those 
proposals, which could have helped with witness 
citation and with ensuring that witnesses attend 
court. 

Finally, it would be unusual if I failed to say 
something about the 110-day rule. It is a matter of 
considerable sadness that the 110-day rule has 
today been scrapped. The rule served us well 
because it protected the presumption of innocence 
and ensured that nobody would be in custody any 
longer than was absolutely necessary. I still 
believe that to scrap the rule before other 
measures come into effect is to put the cart before 
the horse. However, we shall see how things 
progress. 

The bill contains a huge number of worthwhile 
proposals that I hope will result in increased 
efficiency in High Court proceedings for all those 
involved—victims, witnesses and other court 
users—so that the net effect at the end of the day 
is increased public confidence in the criminal 
justice system. 

16:45 
Margaret Smith (Edinburgh West) (LD): The 

bill is about delivering good justice by cutting 
delays and uncertainty in our courts. It balances 
the rights of victims of crime with those of the 
accused. The bill has rightly been welcomed by 
many sides of the justice community. 

As we have heard, the case for reform is 
powerful. Last year more than half of the trials in 
Glasgow High Court were adjourned. Today we 
are taking decisive action to address the growing 

adjournment culture. The bill will improve the 
justice system and is part of the on-going 
Executive package to do that. 

As Stewart Maxwell said, working on the bill has 
been an illuminating, if exhausting, experience. I 
thank the committee clerks, our advisers, the 
ministers, the bill team, Lord Bonomy and his team 
and those who gave us evidence, both formally 
and informally. It was useful to hear the informal 
evidence that we received and to have the 
discussions that we had with practitioners and 
others. 

The bill makes a number of key improvements. It 
introduces mechanisms that I hope will help to 
improve communication between the prosecution 
and the defence—through the managed meeting, 
the joint written report and, crucially, the 
introduction of a preliminary hearing, which will 
improve the current situation substantially. 

Early disclosure is critical. From the comments 
that we have heard from the Crown Office and 
others, it is noticeable that culture change is 
happening and that some of the issues are being 
addressed. The introduction of a presumption in 
favour of a fixed trial diet, where possible, rather 
than a floating one, is an improvement. The 
Executive amendment on that issue that was 
agreed to today has improved the position. 

I welcome the tightening up of the late evidence 
provisions, to which Pauline McNeill referred, and 
the end of automatic release as a result of 
breached time limits. That measure will be good 
for justice in this country. 

Some remaining issues will need to be 
monitored, including the transfer of 20 per cent of 
High Court business to the sheriff courts. That 
measure must be properly resourced and carried 
out in the light of the McInnes report. It is also right 
that we will subject the pilot schemes for remote 
monitoring of bail conditions to further 
parliamentary scrutiny. 

I acknowledge some of the comments that the 
minister has made about support for witnesses. It 
is right that we have shifted from the original 
provision, which referred to reluctant witnesses, to 
one that refers to witnesses who are downright 
obstructive. There are many reasons why people 
do not want to give evidence. We should support 
them to give evidence, rather than see them as 
obstructive. 

I welcome the minister’s reassurances about 
trials in the absence of the accused. I hope that 
that power will be used only in a small number of 
situations. I also hope that by agreeing to the 
provision today we will send a message to those 
who are tempted to abscond that that is not the 
way forward, either for them or for the justice 
system. 
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I welcome the bill and hope that the chamber 
passes it today. 

The Deputy Presiding Officer: There is only a 
short time for open debate. 

16:49 
Pauline McNeill (Glasgow Kelvin) (Lab): I 

thank the committee sincerely for the hard work 
that it has done on the bill. It must be remembered 
that this is an amendment bill. That makes scrutiny 
slightly more difficult than usual, because it means 
amending an existing act—we had to have both 
the bill and the Criminal Procedure (Scotland) Act 
1995 in front of us when discussing amendments. 
I assure the chamber that all members of the 
committee worked really hard—harder than they 
work normally, which is not easy. 

A cross-party approach has influenced the 
outcome of the bill process. We had our 
differences at the end, but I feel that we assisted 
the Executive in ensuring that the bill is in good 
shape. Margaret Mitchell made her points 
eloquently, but we disagreed about the 110-day 
rule. 

We cannot underestimate the radical nature of 
what we have done with the bill. We are all 
concerned about making changes to a system that 
has served Scotland well, but the bill is a radical 
one that will make the most immense changes to 
the system. The crucial point is that everyone has 
signed up to the bill.  

I must put on record a vote of thanks from the 
committee to Chris Gane and Paul Burns, without 
whose support we could not have understood 
some of the bill’s provisions.  

I hope that members get the impression that the 
bill is not just about a new procedure involving a 
preliminary hearing or a new culture of early 
disclosure. The whole bill will make a massive 
difference—if everyone does what they told us 
they would do. Margaret Smith is correct, in that 
there is unfinished business to which the 
committee, I believe, should come back.  

The bill places a great responsibility on the 
Crown and I am full of admiration for how it 
addressed the bill—for example, through its 
promises about early disclosure. I also admire the 
commitment that the defence side made, in the 
spirit of a culture change, to its responsibilities 
regarding early disclosure. 

The role of judges will fundamentally change. 
They will have to roll up their sleeves, bang heads 
together in the courts and ask whether counsel are 
prepared. The judges are ready for that role, but 
we must ensure that we give them the necessary 
support and resources. 

The committee was concerned about one issue 
in particular. We share Lord Bonomy’s view that 
the issues that the Scottish Legal Aid Board will 
consider in relation to legal aid payments are 
crucial. Whatever we think about legal aid 
payments, if we do not get them right, the system 
will not work. The nature of the work will change in 
particular for the defence, because there will be 
more preparation meetings and it will have to be 
paid for that work. Currently, the system is 
designed only to pay people for the work that they 
do on their feet. I believe that we need to return to 
that issue. 

I support the shift of business from the High 
Court to sheriff courts, as do prosecutors, who 
welcome that shift as an aspiration. However, we 
should not underestimate the burden that the shift 
will place on the Crown and we must ensure that 
we continue to support its work. There is an issue 
about representation in relation to the automatic 
right of an accused to be represented by counsel, 
on which I believe that further work must be done. 
There is a greater role in the system for solicitor 
advocates and that issue should be fully 
addressed. 

The committee did not get a chance to touch on 
many issues—for example, sentence discounting. 
That important feature of the system will help it to 
work and will bring about change. However, we 
decided to leave some decisions to the 
Sentencing Commission, so we did not address 
that feature in detail. 

I welcome the bill and I hope that Parliament will 
pass it this afternoon. 

16:53 
Nicola Sturgeon (Glasgow) (SNP): I join the 

minister in thanking Lord Bonomy for his work in 
the field of High Court reform, and I wish him well 
in his new post. I am sure that the Executive would 
agree that, notwithstanding other events this 
week, he will be sorely missed. 

The bill has been interesting. Although I am not 
a member of the Justice 1 Committee, I have 
nevertheless felt at times as if I was back in 
criminal law lectures at university, such has been 
the bill’s technicality. The bill is a positive one. The 
vast majority of its provisions are sensible; in fact, 
they are common sense. The bill’s provisions have 
the potential—in time, if not immediately—to 
speed up justice considerably and to deliver a 
much better system for the victims of crime and for 
those who are accused of crime. 

It is important to reflect on the fact that the bill 
creates a framework for change. As other 
members have said, the bill’s success will 
depend—this is where true radicalism is 
required—on a radical culture change on the part 

 

765



7825  28 APRIL 2004   7826 

of all those who are engaged in the system. The 
minister and others have already recognised that. 
The bill will require a much more active judiciary 
and although I accept that judges are up for that, I 
suspect that it will come easier to some than to 
others. We should be prepared for that approach 
to take time to bed in. Nevertheless, its importance 
in making the bill work cannot be overstated. 

Making the bill work will also take a willingness 
by Crown and defence agents to take down the 
walls that sometimes exist between them; they 
must also be prepared to communicate and co-
operate much more freely and openly. Again, that 
will come easier to some people than to others, 
and it may take some time for the culture to 
change and for that properly to take effect. 

From the amendments that SNP members have 
moved this afternoon, it has been evident that we 
still have concerns at the margins over some of 
the bill’s provisions. Like others, I would have liked 
to have seen some important principles, 
particularly relating to early disclosure, cemented 
in the bill. Even after all three stages, I still have 
concerns about the extension of the 110-day rule 
and trials in absence, although important 
concessions have been made at stage 2 and 
today to ensure that any compromising of safe 
convictions is minimised by trying people—or 
partially trying them—in their absence. 

Those are my lingering concerns. Overall, 
however, the bill will be a positive piece of 
legislation that will provide the impetus for change. 
The real, hard work must still be done by people 
who work in the system rather than by us. I wish 
those people well with that work and I will be 
happy to support the bill. 

The Deputy Presiding Officer: I can give Colin 
Fox one minute. 

16:56 
Colin Fox (Lothians) (SSP): Such generosity. 

The Deputy Presiding Officer: The alternative 
is zero. 

Colin Fox: That is even less generous. 

Obviously, nobody in the chamber or in the 
country wants the guilty to walk free—that would 
not be justice and would not be fair. I understand 
that the Justice 1 Committee, the minister and 
others have not taken decisions lightly, but if the 
110-day rule is the jewel in the crown, it has been 
sold far too cheaply. 

As the Presiding Officer said, I have only a 
minute, so I must skip to the chase. The bill arises 
from a shortage of resources in the criminal justice 
system. We are asking the defendant to pay far 
too great a price in abridging his rights. The 

fundamental right to a fair trial is under assault. If I 
had more time, I would put that in the context of 
Belmarsh prison and people being in jail for more 
than a year without charge, never mind without a 
trial. 

I have grave concerns about the 110-day rule 
and trial in the absence of defendants and—if I 
can say so, Presiding Officer—I will not support 
the bill; I will abstain. There is much that I like 
about the bill, but I do not have enough time to 
elaborate. 

The Deputy Presiding Officer: Okay. You have 
made your point. 

Colin Fox: Taking the bill as a whole, abstaining 
is the way forward. 

Thank you for your time, Presiding Officer. 

The Deputy Presiding Officer: I apologise to 
the two members to whom I cannot give any time 
at all and invite Hugh Henry to wind up the debate. 
He has four minutes. 

16:57 
The Deputy Minister for Justice (Hugh 

Henry): We heard Colin Fox articulate a new 
political philosophy when he said that abstaining is 
the way forward. 

Today marks an important step in reforming our 
legal system and our criminal justice system in 
particular. It is right that thanks should be recorded 
in the Official Report to a number of external 
agencies that made significant contributions during 
the progress of the bill. The final product is a good 
reflection of people being able to contribute 
through the committee system and of the 
Executive working closely with committees in 
order to bring proposals to the Parliament. 

I thank the committee for its rigorous 
examination of the bill and for a full debate. We 
recognise that we have shifted position and that 
we have made changes, and the final product is 
better for having had such a debate. 

Like Cathy Jamieson, I want to record in the 
Official Report my thanks to the bill team, who 
worked hard in difficult circumstances and within 
difficult timescales to produce information and to 
progress the bill. I want not only to thank those 
who are here today, but to record in the Official 
Report Cathy Jamieson’s thanks and my thanks to 
Moira Ramage, who is one of the bill team. She 
cannot be here today because she was injured 
yesterday in a car crash. I send her our and the 
Parliament’s good wishes and hope that she has a 
speedy recovery. [Applause.] 

There have been welcome improvements to the 
bill and a number of members have discussed 
significant changes. Members have rightly talked 
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not only about the legal changes that we are 
making, but about the cultural changes—the shifts 
in attitude—that will be required to put the 
measures in place. That is a big challenge for 
many people who have been set in their ways for 
many years. I would like to hear from Nicola 
Sturgeon who is up for the change and who is not; 
perhaps at some point she will put on record the 
names of the guilty and the names of those who 
are willing to move forward. 

Today marks a very important change. I hope 
not only that the right of the accused to a fair trial 
will be properly reflected in the future but that the 
bill will be seen as a continuing part of a process 
that fundamentally recognises the rights and 
needs of witnesses and victims. What we have 
achieved today is a very good package of 
proposals and I commend them to Parliament. 
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Decision Time 

17:01 
The Presiding Officer (Mr George Reid): 

There are five questions to be put as a result of 
today’s business. The first question is, that motion 
S2M-1100, in the name of Cathy Jamieson, that 
the Criminal Procedure (Amendment) Scotland Bill 
be passed, be agreed to. Are we agreed? 

Members: No. 

The Presiding Officer: There will be a division. 
FOR 
Adam, Brian (Aberdeen North) (SNP)  
Aitken, Bill (Glasgow) (Con)  
Alexander, Ms Wendy (Paisley North) (Lab)  
Baillie, Jackie (Dumbarton) (Lab)  
Baird, Shiona (North East Scotland) (Green)  
Baker, Richard (North East Scotland) (Lab)  
Ballance, Chris (South of Scotland) (Green)  
Ballard, Mark (Lothians) (Green)  
Barrie, Scott (Dunfermline West) (Lab)  
Boyack, Sarah (Edinburgh Central) (Lab)  
Brankin, Rhona (Midlothian) (Lab)  
Brown, Robert (Glasgow) (LD)  
Butler, Bill (Glasgow Anniesland) (Lab)  
Chisholm, Malcolm (Edinburgh North and Leith) (Lab)  
Craigie, Cathie (Cumbernauld and Kilsyth) (Lab)  
Crawford, Bruce (Mid Scotland and Fife) (SNP)  
Cunningham, Roseanna (Perth) (SNP)  
Curran, Ms Margaret (Glasgow Baillieston) (Lab)  
Davidson, Mr David (North East Scotland) (Con)  
Deacon, Susan (Edinburgh East and Musselburgh) (Lab)  
Douglas-Hamilton, Lord James (Lothians) (Con)  
Eadie, Helen (Dunfermline East) (Lab)  
Ewing, Fergus (Inverness East, Nairn and Lochaber) (SNP)  
Fabiani, Linda (Central Scotland) (SNP)  
Ferguson, Patricia (Glasgow Maryhill) (Lab)  
Fergusson, Alex (Galloway and Upper Nithsdale) (Con)  
Finnie, Ross (West of Scotland) (LD)  
Gallie, Phil (South of Scotland) (Con)  
Gibson, Rob (Highlands and Islands) (SNP)  
Gillon, Karen (Clydesdale) (Lab)  
Glen, Marlyn (North East Scotland) (Lab)  
Godman, Trish (West Renfrewshire) (Lab)  
Goldie, Miss Annabel (West of Scotland) (Con)  
Gorrie, Donald (Central Scotland) (LD)  
Grahame, Christine (South of Scotland) (SNP)  
Harper, Robin (Lothians) (Green)  
Harvie, Patrick (Glasgow) (Green)  
Henry, Hugh (Paisley South) (Lab)  
Home Robertson, Mr John (East Lothian) (Lab)  
Hughes, Janis (Glasgow Rutherglen) (Lab)  
Hyslop, Fiona (Lothians) (SNP)  
Ingram, Mr Adam (South of Scotland) (SNP)  
Jackson, Dr Sylvia (Stirling) (Lab)  
Jackson, Gordon (Glasgow Govan) (Lab)  
Jamieson, Cathy (Carrick, Cumnock and Doon Valley) 
(Lab)  
Jamieson, Margaret (Kilmarnock and Loudoun) (Lab)  
Johnstone, Alex (North East Scotland) (Con)  
Kerr, Mr Andy (East Kilbride) (Lab)  
Lamont, Johann (Glasgow Pollok) (Lab)  
Lochhead, Richard (North East Scotland) (SNP)  
Lyon, George (Argyll and Bute) (LD)  
MacAskill, Mr Kenny (Lothians) (SNP)  
Macdonald, Lewis (Aberdeen Central) (Lab)  
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MacDonald, Margo (Lothians) (Ind)  
Macintosh, Mr Kenneth (Eastwood) (Lab)  
Maclean, Kate (Dundee West) (Lab)  
Macmillan, Maureen (Highlands and Islands) (Lab)  
Martin, Campbell (West of Scotland) (SNP)  
Martin, Paul (Glasgow Springburn) (Lab)  
Marwick, Tricia (Mid Scotland and Fife) (SNP)  
Mather, Jim (Highlands and Islands) (SNP)  
Maxwell, Mr Stewart (West of Scotland) (SNP)  
May, Christine (Central Fife) (Lab)  
McAveety, Mr Frank (Glasgow Shettleston) (Lab)  
McCabe, Mr Tom (Hamilton South) (Lab)  
McConnell, Mr Jack (Motherwell and Wishaw) (Lab)  
McFee, Mr Bruce (West of Scotland) (SNP)  
McGrigor, Mr Jamie (Highlands and Islands) (Con)  
McMahon, Michael (Hamilton North and Bellshill) (Lab)  
McNeil, Mr Duncan (Greenock and Inverclyde) (Lab)  
McNeill, Pauline (Glasgow Kelvin) (Lab)  
McNulty, Des (Clydebank and Milngavie) (Lab)  
Mitchell, Margaret (Central Scotland) (Con)  
Morgan, Alasdair (South of Scotland) (SNP)  
Morrison, Mr Alasdair (Western Isles) (Lab)  
Muldoon, Bristow (Livingston) (Lab)  
Mulligan, Mrs Mary (Linlithgow) (Lab)  
Mundell, David (South of Scotland) (Con)  
Munro, John Farquhar (Ross, Skye and Inverness West) 
(LD)  
Murray, Dr Elaine (Dumfries) (Lab)  
Neil, Alex (Central Scotland) (SNP)  
Oldfather, Irene (Cunninghame South) (Lab)  
Peacock, Peter (Highlands and Islands) (Lab)  
Peattie, Cathy (Falkirk East) (Lab)  
Pringle, Mike (Edinburgh South) (LD)  
Purvis, Jeremy (Tweeddale, Ettrick and Lauderdale) (LD)  
Radcliffe, Nora (Gordon) (LD)  
Raffan, Mr Keith (Mid Scotland and Fife) (LD)  
Robison, Shona (Dundee East) (SNP)  
Robson, Euan (Roxburgh and Berwickshire) (LD)  
Rumbles, Mike (West Aberdeenshire and Kincardine) (LD)  
Ruskell, Mr Mark (Mid Scotland and Fife) (Green)  
Scanlon, Mary (Highlands and Islands) (Con)  
Scott, Eleanor (Highlands and Islands) (Green)  
Scott, John (Ayr) (Con)  
Scott, Tavish (Shetland) (LD)  
Smith, Elaine (Coatbridge and Chryston) (Lab)  
Smith, Iain (North East Fife) (LD)  
Smith, Margaret (Edinburgh West) (LD)  
Stephen, Nicol (Aberdeen South) (LD)  
Stevenson, Stewart (Banff and Buchan) (SNP)  
Stone, Mr Jamie (Caithness, Sutherland and Easter Ross) 
(LD)  
Sturgeon, Nicola (Glasgow) (SNP)  
Swinburne, John (Central Scotland) (SSCUP)  
Swinney, Mr John (North Tayside) (SNP)  
Tosh, Murray (West of Scotland) (Con)  
Wallace, Mr Jim (Orkney) (LD)  
Watson, Mike (Glasgow Cathcart) (Lab)  
Welsh, Mr Andrew (Angus) (SNP)  
White, Ms Sandra (Glasgow) (SNP)  
Whitefield, Karen (Airdrie and Shotts) (Lab)  
Wilson, Allan (Cunninghame North) (Lab) 

ABSTENTIONS 
Byrne, Ms Rosemary (South of Scotland) (SSP)  
Curran, Frances (West of Scotland) (SSP)  
Fox, Colin (Lothians) (SSP)  
Kane, Rosie (Glasgow) (SSP)  
Leckie, Carolyn (Central Scotland) (SSP) 

The Presiding Officer: The result of the division 
is: For 112, Against 0, Abstentions 5. 

Motion agreed to. 
That the Parliament agrees that the Criminal Procedure 

(Amendment) (Scotland) Bill be passed. 
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numbering. 
 
 
 
 

Criminal Procedure (Amendment) (Scotland) 
Bill 

[AS PASSED] 
 
 
 
 
An Act of the Scottish Parliament to make provision, in connection with proceedings in the High 
Court of Justiciary, for the holding of preliminary hearings prior to the trial diet; to make new 
provision as to the continuation of the trial diet in proceedings in the High Court; to amend the 
time limit for commencement of the trial in proceedings in the High Court; in connection with 
solemn criminal proceedings generally, to amend the consequences of failure to comply with time 5 

limits, to make further provision as to citation of the accused, witnesses and jurors, to require any 
solicitor engaged by the accused to notify the court and the prosecutor of his engagement, 
withdrawal and dismissal, to make new provision as to the procedure where the trial diet does not 
proceed, to enable the trial to be conducted in the absence of the accused in certain 
circumstances, to provide for the apprehension, detention and release on bail of obstructive 10 

witnesses, to enable notices and other documents to be served on the accused through his 
solicitor, to restate with modifications certain provisions in relation to the raising of preliminary 
pleas and issues and to make new provision as to the adjournment and alteration of diets; to 
enable persons to be released on bail subject to a requirement that their compliance with 
conditions of bail restricting their movements be remotely monitored; to make provision entitling 15 

the prosecutor to be heard on certain applications relating to bail; to make further provision as to 
the matters to be dealt with by the sheriff court at a first diet in solemn proceedings; to make new 
provision as to the procedure to be followed by the court in sentencing offenders who have pled 
guilty; to increase from three to five years the maximum extended sentence that may be imposed 
by a sheriff on persons convicted on indictment of certain violent and sexual offences; to make 20 

new provision as to the citation of witnesses for precognition by the prosecutor; to clarify when 
criminal proceedings are finally determined for the purposes of section 10 of the Protection of 
Children (Scotland) Act 2003 (asp 5); and for connected purposes. 
 
 

PART 1 

PROCEEDINGS IN THE HIGH COURT 25 

Preliminary hearings 

1 Preliminary hearings 

(1) In subsection (6) of section 66 (service and lodging of indictment etc.) of the Criminal 
Procedure (Scotland) Act 1995 (c.46) (referred to in this Act as “the 1995 Act”)— 

(a) in paragraph (a)— 30 
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(i) after “court” insert— 

“(i)”, 

(ii) at the end insert “; and 

(ii) at a trial diet not less than 29 clear days after service of the 
indictment,”, and 5 

(b) for paragraph (b) substitute— 

“(b) where the indictment is in respect of the High Court, at a diet not less 
than 29 clear days after the service of the indictment (such a diet being 
referred to in this Act as a “preliminary hearing”).”. 

(2) In subsection (6A) of that section, paragraph (b) and the word “and” immediately 10 

preceding it are repealed. 

(3) For sections 72 to 73A of the 1995 Act substitute— 

“72 Preliminary hearing: procedure up to appointment of trial diet 

(1) A preliminary hearing shall be conducted in accordance with this section and 
section 72A. 15 

(2) The court shall— 

(a) where the accused is charged with an offence to which section 288C of 
this Act applies; or 

(b) in any case— 

(a) in respect of which section 288E of this Act applies; or 20 

(b) in which an order has been made under section 288F(2) of this 
Act, 

 before taking any further step under this section, ascertain whether the accused 
has engaged a solicitor for the purposes of the conduct of his case at or for the 
purposes of the preliminary hearing. 25 

(3) After complying with subsection (2) above, the court shall dispose of any 
preliminary pleas (within the meaning of section 79(2)(a) of this Act) of which 
a party has given notice not less than 7 clear days before the preliminary 
hearing to the court and to the other parties. 

(4) After disposing of any preliminary pleas under subsection (3) above, the court 30 

shall require the accused to state how he pleads to the indictment. 

(5) If the accused tenders a plea of guilty, section 77 of this Act shall apply. 

(6) After the accused has stated how he pleads to the indictment, the court shall, 
unless a plea of guilty is tendered and accepted— 

(a) in any case— 35 

(i) where the accused is charged with an offence to which section 
288C of this Act applies;  

(ia) in respect of which section 288E of this Act applies; or 

(ii) in which an order has been made under section 288F(2) of this 
Act, 40 
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 ascertain whether the accused has engaged a solicitor for the purposes of 
his defence at the trial; 

(b) unless it considers it inappropriate to do so at the preliminary hearing, 
dispose of— 

(i) any preliminary issues (within the meaning of section 79(2)(b) of 5 

this Act) of which a party has given notice not less than 7 clear 
days before the preliminary hearing to the court and to the other 
parties; 

(ia) any child witness notice under section 271A(2) or vulnerable 
witness application under section 271C(2) appointed to be 10 

disposed of at the preliminary hearing; 

(ii) subject to subsection (8) below, any application under section 
275(1) or 288F(2) of this Act made before the preliminary hearing; 
and 

(iii) any other matter which, in the opinion of the court, could be 15 

disposed of with advantage before the trial; 

(ba) ascertain whether there is any objection to the admissibility of any 
evidence which any party wishes to raise despite not having given the 
notice referred to in paragraph (b)(i) above, and— 

(i) if so, decide whether to grant leave under section 79(1) of this Act 20 

for the objection to be raised; and 

(ii) if leave is granted, dispose of the objection unless it considers it 
inappropriate to do so at the preliminary hearing; 

(c) ascertain which of the witnesses included in the list of witnesses are 
required by the prosecutor or the accused to attend the trial;  25 

(d) ascertain whether subsection (7) below applies to any person who is to 
give evidence at or for the purposes of the trial or to the accused and, if 
so, consider whether it should make an order under section 271A(7) or 
271D(2) of this Act in relation to the person or, as the case may be, the 
accused; and 30 

(e) ascertain, so far as is reasonably practicable— 

(i) the state of preparation of the prosecutor and the accused with 
respect to their cases; and 

(ii) the extent to which the prosecutor and the accused have complied 
with the duty under section 257(1) of this Act. 35 

(7) This subsection applies— 

(a) to a person who is to give evidence at or for the purposes of the trial if 
that person is, or is likely to be, a vulnerable witness; 

(b) to the accused if, were he to give evidence at or for the purposes of the 
trial, he would be, or would be likely to be, a vulnerable witness. 40 

(8) Where any application or notice such as is mentioned in subsection (6)(b)(ii) 
above is required by the provision under which it is made or lodged, or by any 
other provision of this Act, to be made or lodged by a certain time, the court— 
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(a) shall not be required under that subsection to dispose of it unless it has 

been made or lodged by that time; but 

(b) shall have power to dispose of it to the extent that the provision under 
which it was made, or any other provision of this Act, allows it to be 
disposed of notwithstanding that it was not made or lodged in time. 5 

(9) Where the court decides not to dispose of any preliminary issue, application, 
notice, objection or other matter referred to in subsection (6)(b) or (ba) above 
at the preliminary hearing, it may— 

(a) appoint a further diet, to be held before the trial diet appointed under 
section 72A of this Act, for the purpose of disposing of the issue, 10 

application, notice, objection or matter, or 

(b) appoint the issue, application, notice, objection or other matter to be 
disposed of at the trial diet. 

 
72A Preliminary hearing: appointment of trial diet 

(1) In any case in which subsection (6) of section 72 of this Act applies, the court 15 

shall, at the preliminary hearing— 

(a) after complying with that subsection; 

(b) having regard to earlier proceedings at the preliminary hearing; and 

(c) subject to subsections (2) to (6) below, 

 appoint a trial diet. 20 

(1A) In appointing a trial diet under subsection (1) above, the court may, if satisfied 
that it is appropriate to do so, indicate that the diet is to be a floating diet for 
the purposes of section 83A of this Act. 

(2) In any case in which the 12 month period applies (whether or not the 140 day 
period also applies in the case)— 25 

(a) if the court considers that the case would be likely to be ready to proceed 
to trial within that period, it shall, subject to subsections (4) to (6) below, 
appoint a trial diet for a date within that period; or 

(b) if the court considers that the case would not be likely to be so ready, it 
shall give the prosecutor an opportunity to make an application to the 30 

court under section 65(3) of this Act for an extension of the 12 month 
period. 

(3) Where paragraph (b) of subsection (2) above applies— 

(a) if such an application as is mentioned in that paragraph is made and 
granted, the court shall, subject to subsections (4) to (6) below, appoint a 35 

trial diet for a date within the 12 month period as extended; or 

(b) if no such application is made or if one is made but is refused by the 
court— 

(i) the court may desert the preliminary hearing simpliciter or pro 
loco et tempore; and 40 

(ii) where the accused is committed until liberated in due course of 
law, he shall be liberated forthwith. 
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(4) Subsection (5) below applies in any case in which— 

(a) the 140 day period as well as the 12 month period applies; and 

(b) the court is required, by virtue of subsection (2)(a) or (3)(a) above, to 
appoint a trial diet within the 12 month period. 

(5) In such a case— 5 

(a) if the court considers that the case would be likely to be ready to proceed 
to trial within the 140 day period, it shall appoint a trial diet for a date 
within that period as well as within the 12 month period; or 

(b) if the court considers that the case would not be likely to be so ready, it 
shall give the prosecutor an opportunity to make an application under 10 

section 65(5) of this Act for an extension of the 140 day period. 

(6) Where paragraph (b) of subsection (5) above applies— 

(a) if such an application as is mentioned in that paragraph is made and 
granted, the court shall appoint a trial diet for a date within the 140 day 
period as extended as well as within the 12 month period; 15 

(b) if no such application is made or if one is made but is refused by the 
court— 

(i) the court shall proceed under subsection (2)(a) or, as the case may 
be, (3)(a) above to appoint a trial diet for a date within the 12 
month period; and 20 

(ii) the accused shall then be entitled to be admitted to bail. 

(7) Where an accused is, by virtue of subsection (6)(b)(ii) above, entitled to be 
admitted to bail, the court shall, before admitting him to bail, give the 
prosecutor an opportunity to be heard. 

(8) On appointing a trial diet under this section in a case where the accused has 25 

been admitted to bail (otherwise than by virtue of subsection (6)(b)(ii) above), 
the court, after giving the parties an opportunity to be heard— 

(a) shall review the conditions imposed on his bail; and 

(b) having done so, may, if it considers it appropriate to do so, fix bail on 
different conditions. 30 

(9) In this section— 

 “the 12 month period” means the period specified in subsection (1)(b) of 
section 65 of this Act and, in any case in which that period has been 
extended under subsection (3) of that section, includes that period as so 
extended; and 35 

 “the 140 day period” means the period specified in subsection (4)(aa)(ii) 
of that section and, in any case in which that period has been extended 
under subsection (5) of that section, includes that period as so extended. 

 
72B Power to dispense with preliminary hearing 

(8) The court may, on an application made to it jointly by the parties, dispense 40 

with a preliminary hearing and appoint a trial diet if the court is satisfied on the 
basis of the application that— 
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(a) the state of preparation of the prosecutor and the accused with respect to 

their cases is such that the case is likely to be ready to proceed to trial on 
the date to be appointed for the trial diet; 

(b) there are no preliminary pleas, preliminary issues or other matters which 
require to be, or could with advantage be, disposed of before the trial; 5 

and 

(c) there are no persons to whom section 72(7) of this Act applies. 

(9) An application under subsection (8) above shall identify which (if any) of the 
witnesses included in the list of witnesses are required by the prosecutor or the 
accused to attend the trial.  10 

(10) Where a trial diet is to be appointed under subsection (8) above, it shall be 
appointed in accordance with such procedure as may be prescribed by Act of 
Adjournal. 

(11) Where a trial diet is appointed under subsection (8) above, the accused shall 
appear at the diet and answer the indictment. 15 

(11A) The fact that a preliminary hearing in any case has been dispensed with under 
subsection (8) above shall not affect the calculation in that case of any time 
limit for the giving of any notice or the doing of any other thing under this Act, 
being a time limit fixed by reference to the preliminary hearing. 

(11B) Accordingly, any such time limit shall have effect in any such case as if it were 20 

fixed by reference to the date on which the preliminary hearing would have 
been held if it had not been dispensed with. 

 
72C Procedure where preliminary hearing does not proceed 

(A1) The prosecutor shall not raise a fresh libel in any case in which the court has 
deserted a preliminary hearing simpliciter unless the court’s decision has been 25 

reversed on appeal. 

(1) Where a preliminary hearing is deserted pro loco et tempore, the court may 
appoint a further preliminary hearing for a later date and the accused shall 
appear and answer the indictment at that hearing. 

(2) Subsection (3) below applies where, at a preliminary hearing— 30 

(a) the hearing has been deserted pro loco et tempore for any reason and no 
further preliminary hearing has been appointed under subsection (1) 
above; or 

(b) the indictment is for any reason not proceeded with and the hearing has 
not been adjourned or postponed. 35 

(3) Where this subsection applies, the prosecutor may, at any time within the 
period of two months after the relevant date, give notice to the accused on 
another copy of the indictment to appear and answer the indictment— 

(a) at a further preliminary hearing in the High Court not less than seven 
clear days after the date of service of the notice; or 40 

(b) at— 

(i) a first diet not less than 15 clear days after the service of the notice 
and not less than 10 clear days before the trial diet; and 
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(ii) a trial diet not less than 29 clear days after the service of the 
notice, 

 in the sheriff court where the charge is one that can lawfully be tried in 
that court. 

(3A) Where notice is given to the accused under subsection (3)(b) above, then for 5 

the purposes of section 65(4) of this Act— 

(a) the giving of the notice shall be taken to be service of an indictment in 
respect of the sheriff court; and 

(b) the previous service of the indictment in respect of the High Court shall 
be disregarded. 10 

(4) In subsection (3) above, “the relevant date” means— 

(a) where paragraph (a) of subsection (2) above applies, the date on which 
the diet was deserted as mentioned in that paragraph; or 

(b) where paragraph (b) of that subsection applies, the date of the 
preliminary hearing referred to in that paragraph. 15 

(5) A notice referred to in subsection (3) above shall be in such form as may be 
prescribed by Act of Adjournal, or as nearly as may be in such form. 

 
72D Preliminary hearing: further provision 

(1A) The court may, on cause shown, allow a preliminary hearing to proceed 
notwithstanding the absence of the accused. 20 

(1B) Where— 

(a) the accused is a body corporate; 

(aa) it fails to appear at a preliminary hearing; 

(b) the court allows the hearing to proceed in its absence under subsection 
(1A) above; and 25 

(c) no plea is entered on its behalf at the hearing, 

 it shall be treated for the purposes of proceedings at the preliminary hearing as 
having pled not guilty. 

(2) Where, at a preliminary hearing, a trial diet is appointed, the accused shall 
appear at the trial diet and answer the indictment.   30 

(3) At a preliminary hearing, the court— 

(a) shall take into account any written record lodged under section 72E of 
this Act; and 

(b) may ask the prosecutor and the accused any question in connection with 
any matter which it is required to dispose of or ascertain under section 72 35 

of this Act. 

(4) The proceedings at a preliminary hearing shall be recorded by means of 
shorthand notes or by mechanical means. 
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(5) Subsections (2) to (4) of section 93 of this Act shall apply for the purposes of 

the recording of proceedings at a preliminary hearing in accordance with 
subsection (4) above as they apply for the purposes of the recording of 
proceedings at the trial in accordance with subsection (1) of that section. 

(6) The Clerk of Justiciary shall prepare, in such form and manner as may be 5 

prescribed by Act of Adjournal, a minute of proceedings at a preliminary 
hearing, which shall record, in particular, whether any preliminary pleas or 
issues were disposed of and, if so, how they were disposed of. 

(7) In this section, references to a preliminary hearing include an adjourned 
preliminary hearing. 10 

(8) In this section and sections 72 to 72C, “the court” means the High Court.”. 

 
2 Written record of state of preparation in certain cases 

After section 72D of the 1995 Act (as inserted by section 1(3) of this Act) insert— 

“72E Written record of state of preparation in certain cases 

(1) This section applies where, in any proceedings in the High Court, a solicitor 15 

has notified the Court under section 72F(1) of this Act that he has been 
engaged by the accused for the purposes of the conduct of his case at the 
preliminary hearing. 

(2) The prosecutor and the accused’s legal representative shall, not less than two 
days before the preliminary hearing— 20 

(a) communicate with each other with a view to jointly preparing a written 
record of their state of preparation with respect to their cases (referred to 
in this section as “the written record”); and 

(b) lodge the written record with the Clerk of Justiciary. 

(3) The High Court may, on cause shown, allow the written record to be lodged 25 

after the time referred to in subsection (2) above. 

(4) The written record shall— 

(a) be in such form, or as nearly as may be in such form;  

(b) contain such information; and 

(c) be lodged in such manner, 30 

 as may be prescribed by Act of Adjournal. 

(5) The written record may contain, in addition to the information required by 
virtue of subsection (4)(b) above, such other information as the prosecutor and 
the accused’s legal representative consider appropriate.  

(6) In this section— 35 

 “the accused’s legal representative” means— 

(a) the solicitor referred to in subsection (1) above; or 

(b) where the solicitor has instructed counsel for the purposes of the 
conduct of the accused’s case at the preliminary hearing, either the 
solicitor or that counsel, or both of them; and 40 
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 “counsel” includes a solicitor who has a right of audience in the High 
Court of Justiciary under section 25A (rights of audience in various 
courts including the High Court of Justiciary) of the Solicitors (Scotland) 
Act 1980 (c.46).”. 

 
3 Appeals 5 

(1) Section 74 (appeals in connection with preliminary diets) of the 1995 Act is amended in 
accordance with this section. 

(2) In subsection (1), for the word “diet” where it secondly occurs, substitute “hearing”. 

(3) In subsection (2)— 

(a) in paragraph (a)— 10 

(i) after the word “first” insert “diet”, 

(ii) for the word “diet” where it first occurs, substitute “hearing”, 

(aa) in paragraph (aa), in sub-paragraph (ii), for the words “diet, section 73(3A)” 
substitute “hearing, section 72(6)(d)”, 

(b) after paragraph (aa) insert— 15 

“(ab) may not be taken against a decision at a preliminary hearing, in 
appointing a trial diet, to appoint or not to appoint it as a floating diet for 
the purposes of section 83A(1) of this Act;”. 

(4) In subsection (3), for the words “the trial diet” substitute “any trial diet that has been 
appointed”. 20 

(5) After that subsection insert— 

“(3A) Where an appeal is taken under subsection (1) above against a decision at a 
preliminary hearing, the High Court may adjourn, or further adjourn, the 
preliminary hearing for such period as appears to it to be appropriate and may, 
if it thinks fit, direct that such period (or some part of it) shall not count 25 

towards any time limit applying in respect of the case.”. 

(6) In subsection (4)(b), after “fix” insert— 

“(i) where the indictment is in respect of the High Court, a further 
preliminary hearing; or 

(ii) where the indictment is in respect of the sheriff court,”. 30 

 

4 Prohibition on accused conducting case in person in certain cases 

(1) In section 288C(1) of the 1995 Act (prohibition of personal conduct of defence in cases 
of certain sexual offences), after “conducting” insert— 

“(a) his case in person at or for the purposes of a preliminary hearing; and 

(b)”. 35 

(2) In section 288D(2)(a) of that Act (appointment by the court of a solicitor in such cases), 
after “of” insert— 

“(i) the conduct of his case at or for the purposes of a preliminary 
hearing; or 
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(ii)”. 

(2A) In section 288E of that Act (prohibition of personal conduct of defence in certain cases 
involving child witnesses under the age of 12)— 

(a) in subsection (1), after “conducting” insert— 

“(a) his case in person at or for the purposes of a preliminary hearing; and 5 

(b)”, 

(b) in subsection (6)— 

(i) before paragraph (a) insert— 

“(za) where he is indicted to the High Court in respect of the offence, that his 
case at or for the purposes of the preliminary hearing may be conducted 10 

only by a lawyer,”, 

(ii) in paragraph (c), after the word “of” insert “the conduct of his case at or for 
the purposes of the preliminary hearing (if he is indicted to the High Court 
in respect of the offence) or”. 

(3) In section 288F of that Act (power to prohibit personal conduct of defence in cases 15 

involving vulnerable witnesses), after subsection (4) insert— 

“(4A) Where, in any proceedings in the High Court, an order is made under 
subsection (2) above before or at the preliminary hearing, the accused is also 
prohibited from conducting or, as the case may be, continuing to conduct, his 
case in person at or for the purposes of the preliminary hearing.”. 20 

 
Continuation of trial diet 

8 Continuation of trial diet 

After section 83 (transfer of sheriff court solemn proceedings) of the 1995 Act insert— 

 “Continuation of trial diet in the High Court 

83A Continuation of trial diet in the High Court 25 

(A1) Where, in any case which is to be tried in the High Court, the trial diet does not 
commence on the day appointed for the holding of the diet, the indictment shall 
fall. 

(1) However, where, in appointing a day for the holding of the trial diet, the Court 
has indicated that the diet is to be a floating diet, the diet and, if it is adjourned, 30 

the adjourned diet may, without having been commenced, be continued from 
sitting day to sitting day— 

(a) by minute, in such form as may be prescribed by Act of Adjournal, 
signed by the Clerk of Justiciary; and 

(b) up to such maximum number of sitting days after the day originally 35 

appointed for the trial diet as may be so prescribed. 

(2) If such a trial diet or adjourned diet is not commenced by the end of the last 
sitting day to which it may be continued by virtue of subsection (1)(b) above, 
the indictment shall fall. 

(4) For the purposes of this section, a trial diet or adjourned trial diet shall be taken 40 

to commence when it is called. 
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(5) In this section, “sitting day” means any day on which the court is sitting, but 
does not include any Saturday or Sunday or any day which is a court holiday.”. 

 

PART 2 

SOLEMN PROCEEDINGS GENERALLY 

9 Time limits 5 

(1) Section 65 (prevention of delay in trials) of the 1995 Act is amended as follows. 

(2) In subsection (1), for the words from “the trial” to “that period” substitute— 

“(a) where an indictment has been served on the accused in respect of the 
High Court, a preliminary hearing is commenced within the period of 11 
months; and 10 

(b) in any case, the trial is commenced within the period of 12 months, 

 of the first appearance of the accused on petition in respect of the offence. 

(1A) If the preliminary hearing (where subsection (1)(a) above applies) or the trial is 
not so commenced,”. 

(3) In subsection (2), after “(1)” insert “or (1A)”. 15 

(4) In subsection (3), for the words from “the sheriff” to the end substitute— 

“(a) where an indictment has been served on the accused in respect of the 
High Court, a single judge of that court may, on cause shown, extend 
either or both of the periods of 11 and 12 months specified in subsection 
(1) above; or 20 

(b) in any other case, the sheriff may, on cause shown, extend the period of 
12 months specified in that subsection.”. 

(5) In subsection (4)— 

(a) in paragraph (a), for the words “liberated forthwith” substitute “entitled to be 
admitted to bail”, 25 

(b) after paragraph (a) insert— 

“(aa) where an indictment has been served on the accused in respect of the 
High Court— 

(i) 110 days, unless a preliminary hearing in respect of the case is 
commenced within that period, which failing he shall be entitled to 30 

be admitted to bail; or 

(ii) 140 days, unless the trial of the case is commenced within that 
period, which failing he shall be entitled to be admitted to bail;”, 

(c) in paragraph (b)— 

(i) at the beginning, insert “where an indictment has been served on the 35 

accused in respect of the sheriff court,”, 

(ii) for the words from “liberated” to the end substitute “entitled to be admitted 
to bail”. 

(6) After subsection (4) insert— 
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“(4A) Where an indictment has been served on the accused in respect of the High 

Court, subsections (1)(a) and (4)(aa)(i) above shall not apply if the preliminary 
hearing has been dispensed with under section 72B(8) of this Act.”.  

(7) For subsection (5) substitute— 

“(5) On an application made for the purpose— 5 

(a) in a case where, at the time the application is made, an indictment has 
not been served on the accused, a single judge of the High Court; or 

(b) in any other case, the court specified in the notice served under section 
66(6) of this Act, 

 may, on cause shown, extend any period mentioned in subsection (4) above. 10 

(5A) Before determining an application under subsection (3) or (5) above, the judge 
or, as the case may be, the court shall give the parties an opportunity to be 
heard. 

(5B) However, where all the parties join in the application, the judge or, as the case 
may be, the court may determine the application without hearing the parties 15 

and, accordingly, may dispense with any hearing previously appointed for the 
purpose of considering the application.”. 

(8) Subsections (6) and (7) are repealed. 

(9) After subsection (8) insert— 

“(8A) Where an accused is, by virtue of subsection (4) above, entitled to be admitted 20 

to bail, the accused shall, unless he has been admitted to bail by the Lord 
Advocate, be brought forthwith before— 

(a) in a case where an indictment has not yet been served on the accused, a 
single judge of the High Court; or 

(b) in any other case, the court specified in the notice served under section 25 

66(6) of this Act. 

(8B) Where an accused is brought before a judge or court under subsection (8A) 
above, the judge or, as the case may be, the court shall give the prosecutor an 
opportunity to make an application under subsection (5) above. 

(8C) If the prosecutor does not make such an application or, if such an application is 30 

made but is refused, the judge or, as the case may be, the court shall, after 
giving the prosecutor an opportunity to be heard, admit the accused to bail. 

(8D) Where such an application is made but is refused and the prosecutor appeals 
against the refusal, the accused— 

(a) may continue to be detained under the committal warrant for no more 35 

than 72 hours from the granting of bail under subsection (8C) above or 
for such longer period as the High Court may allow; and 

(b) on expiry of that period, shall, whether the appeal has been disposed of 
or not, be released on bail subject to the conditions imposed.”. 

(10) In subsection (9), after “section,” insert— 40 

“(a) where the accused is cited in accordance with subsection (4)(b) of 
section 66 of this Act, the indictment shall be deemed to have been 
served on the accused; 
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(b) a preliminary hearing shall be taken to commence when it is called; and 

(c)”. 

(11) In subsection (10), for “period of” substitute “periods of 11 and”. 

 
10 Citation 

(1) Section 66 (service and lodging of indictment, etc.) of the 1995 Act is amended as 5 

follows. 

(2) For subsection (1) substitute— 

“(1) This Act shall be sufficient warrant for— 

(a) the citation of the accused and witnesses to— 

(i) any diet of the High Court to be held on any day, and at any place, 10 

the Court is sitting; 

(ii) any diet of the sheriff court to be held on any day the court is 
sitting; or 

(iii) any adjournment of a diet specified in sub-paragraph (i) or (ii) 
above; and 15 

(b) the citation of jurors for any trial to be held— 

(i) in the High Court; or 

(ii) under solemn procedure in the sheriff court.”. 

(2A) In subsection (4), in paragraph (b)— 

(a) at the beginning insert “if the accused, at the time of citation, is not in custody,”, 20 

and 

(b) for “accused’s dwelling-house or place of business” substitute “relevant 
premises”. 

(2B) After subsection (4) insert— 

“(4ZA)In subsection (4)(b) above, “the relevant premises” means— 25 

(a) where the accused, at the time of citation, has been admitted to bail, his 
proper domicile of citation as specified for the purposes of section 25 of 
this Act; or 

(b) in any other case, any premises which the constable reasonably believes 
to be the accused’s dwelling-house or place of business.”. 30 

(2C) After subsection (6B) insert— 

“(6C) An accused shall be taken to be served with— 

(a) the indictment and lists of witnesses and productions; and 

(b) the notice referred to in subsection (6) above, 

 if they are served on the solicitor specified in subsection (6D) below at that 35 

solicitor’s place of business. 

(6D) The solicitor referred to in subsection (6C) above is any solicitor who— 
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(a) has notified in writing the procurator fiscal for the district in which the 

charge against the accused was being investigated that he is engaged by 
the accused for the purposes of his defence; and 

(b) has not informed that procurator fiscal that he has been dismissed by, or 
has withdrawn from acting for, the accused. 5 

(6E) It is the duty of a solicitor who has, before service of an indictment, notified a 
procurator fiscal that he is engaged by the accused for the purposes of his 
defence to inform that procurator fiscal in writing forthwith if he is dismissed 
by, or withdraws from acting for, the accused.”. 

(3) Subsection (8) is repealed. 10 

 
5 Engagement, dismissal and withdrawal of solicitor representing accused 

After section 72E of the 1995 Act (as inserted by section 2 of this Act), insert— 

“72F Engagement, dismissal and withdrawal of solicitor representing accused 

(1) In any proceedings on indictment, it is the duty of a solicitor who is engaged 
by the accused for the purposes of his defence at any part of the proceedings to 15 

notify the court and the prosecutor of that fact forthwith in writing. 

(1A) A solicitor is to be taken to have complied with the duty under subsection (1) 
to notify the prosecutor of his engagement if, before service of the indictment, 
he— 

(a) notified in writing the procurator fiscal for the district in which the 20 

charge against the accused was then being investigated that he was then 
engaged by the accused for the purposes of his defence; and 

(b) had not notified that procurator fiscal in writing that he had been 
dismissed by the accused or had withdrawn from acting. 

(2) Where any such solicitor as is referred to in subsection (1) above— 25 

(a) is dismissed by the accused; or 

(b) withdraws, 

 it is the duty of the solicitor to inform the court and the prosecutor of those 
facts forthwith in writing. 

(2A) The prosecutor shall, for the purposes of subsections (1) and (2), be taken to be 30 

notified or informed of any fact in accordance with those subsections if— 

(a) in proceedings in the High Court, the Crown Agent; or 

(b) in proceedings on indictment in the sheriff court, the procurator fiscal for 
the district in which the trial diet is to be held, 

 is so notified or, as the case may be, informed of the fact. 35 

(3) On being informed in accordance with subsection (2) above of the dismissal or 
withdrawal of the accused’s solicitor in any case to which subsections (4) and 
(5) below apply, the court shall order that, before the trial diet, there shall be a 
further pre-trial diet under this section. 

(4) This subsection applies to any case— 40 
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(a) where the accused is charged with an offence to which section 288C of 
this Act applies; 

(aa) in respect of which section 288E of this Act applies; or  

(b) in which an order has been made under section 288F(2) of this Act. 

(5) This subsection applies to any case in which— 5 

(a) the solicitor was engaged for the purposes of the defence of the 
accused— 

(i) in the case of proceedings in the High Court, at the time of a 
preliminary hearing or, if a preliminary hearing was dispensed 
with under section 72B(8) of this Act, at the time it was so 10 

dispensed with; 

(iia) in the case of solemn proceedings in the sheriff court, at the time 
of a first diet; 

(iii) at the time of a diet under this section; or 

(iv) in the case of a diet which, under subsection (10) below, is 15 

dispensed with, at the time when it was so dispensed with; and 

(b) the court is informed as mentioned in subsection (2) above after that time 
but before the trial diet. 

(6) At a diet under this section, the court shall ascertain whether or not the accused 
has engaged another solicitor for the purposes of his defence at the trial. 20 

(8) A diet under this section shall be not less than 10 clear days before the trial 
diet. 

(9) A court may, at a diet under this section, postpone the trial diet for such period 
as appears to it to be appropriate and may, if it thinks fit, direct that such period 
(or some part of it) shall not count towards any time limit applying in respect 25 

of the case. 

(10) The court may dispense with a diet under this section previously ordered, but 
only if a solicitor engaged by the accused for the purposes of the defence of the 
accused at the trial has, in writing— 

(a) confirmed his engagement for that purpose; and 30 

(b) requested that the diet be dispensed with.”. 

 
10A Procedure where trial diet does not proceed 

For section 81 (procedure where trial diet does not proceed) of the 1995 Act substitute— 

“81 Procedure where trial diet does not proceed 

(1) The prosecutor shall not raise a fresh libel in a case in which the court has 35 

deserted the trial simpliciter unless the court’s decision has been reversed on 
appeal. 

(2) Where a trial diet in any proceedings on indictment is deserted pro loco et 
tempore the court may appoint a further trial diet for a later date and the 
accused shall appear and answer the indictment at that diet. 40 

(3) In appointing a further trial diet under subsection (2) above, the court— 
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(a) shall have regard to the state of preparation of the prosecutor and the 

accused with respect to their cases and, in particular, to the likelihood of 
the case being ready to proceed to trial on the date to be appointed for 
the trial diet; and 

(b) may, if it appears to the court that there are any preliminary pleas, 5 

preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial diet, appoint a 
diet to be held before the trial diet for the purpose of disposing of or, as 
the case may be, ascertaining them. 

(4) Subsection (5) below applies where, in any proceedings on indictment in which 10 

a trial diet has been appointed— 

(a) the diet has been deserted pro loco et tempore for any reason and no 
further trial diet has been appointed under subsection (2) above; or 

(b) the indictment falls or is for any other reason not brought to trial and the 
diet has not been continued, adjourned or postponed. 15 

(5) Where this subsection applies, the prosecutor may, at any time within the 
period of two months after the relevant date, give notice to the accused on 
another copy of the indictment to appear and answer the indictment— 

(a) where the trial diet referred to in subsection (4) above was in the High 
Court— 20 

(i) at a further preliminary hearing in that Court not less than seven 
clear days after service of the notice; or 

(ii) where the charge is one that can lawfully be tried in the sheriff 
court, at a first diet not less than 15 clear days after service of the 
notice and not less than 10 clear days before the trial diet and at a 25 

trial diet not less than 29 clear days after service of the notice; or 

(b) where the trial diet referred to in subsection (4) was in the sheriff court— 

(i) at a further trial diet in that court not less than seven clear days 
after service of the notice; or 

(ii) at a preliminary hearing in the High Court not less than 21 clear 30 

days after service of the notice. 

(6) Where notice is given to the accused under paragraph (a)(ii) or (b)(ii) of 
subsection (5) above, then for the purposes of section 65(4) of this Act— 

(a) the giving of the notice shall be taken to be service of an indictment in 
respect of— 35 

(i) in the case of a notice under paragraph (a)(ii) of subsection (5) 
above, the sheriff court; or 

(ii) in the case of a notice under paragraph (b)(ii) of that subsection, 
the High Court; and 

(b) the previous service of the indictment in respect of— 40 

(i) in the case of a notice under paragraph (a)(ii) of subsection (5), the 
High Court; or 

(ii) in the case of a notice under paragraph (b)(ii) of that subsection, 
the sheriff court, 
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 shall be disregarded. 

(7) A notice under subsection (5) above shall be in such form as may be prescribed 
by Act of Adjournal, or as nearly as may be in such form. 

(8) In subsection (5) above, “the relevant date” means— 

(a) where paragraph (a) of subsection (4) applies, the date on which the trial 5 

diet was deserted as mentioned in that paragraph; or 

(b) where paragraph (b) of that subsection applies, the date of the trial diet 
referred to in that subsection.”. 

 
11 Trial in absence of accused 

(1) In subsection (1) of section 92 (trial in presence of accused) of the 1995 Act, for 10 

“subsection (2)” substitute “subsections (2) and (2A)”. 

(2) In subsection (2) of that section, the words “counsel or” are repealed. 

(3) After subsection (2) of that section insert— 

“(2A) If— 

(a) after evidence has been led which substantially implicates the accused in 15 

respect of the offence charged in the indictment or, where two or more 
offences are charged in the indictment, any of them, the accused fails to 
appear at the trial diet; and 

(c) the failure to appear occurred at a point in proceedings where the court is 
satisfied that it is in the interests of justice to do so, 20 

 then the court may, on the motion of the prosecutor and after hearing the 
parties on the motion, proceed with the trial and dispose of the case in the 
absence of the accused. 

(2B) Where a motion is made under subsection (2A) above, the court shall— 

(a) if satisfied that there is a solicitor with authority to act for the purposes 25 

of— 

(i) representing the accused’s interests at the hearing on the motion; 
and 

(ii) if the motion is granted, the accused’s defence at the trial, 

allow that solicitor to act for those purposes; or 30 

(b) if there is no such solicitor, at its own hand appoint a solicitor to act for 
those purposes. 

(2C) It is the duty of a solicitor appointed under subsection (2) or (2B)(b) above to 
act in the best interests of the accused. 

(2D) In all other respects, a solicitor so appointed has, and may be made subject to, 35 

the same obligations and has, and may be given, the same authority as if 
engaged by the accused; and any employment of and instructions given to 
counsel by the solicitor shall proceed and be treated accordingly. 

(2E) Where the court is satisfied that— 

(a) a solicitor allowed to act under subsection (2B)(a) above no longer has 40 

authority to act; or 
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(b) a solicitor appointed under subsection (2) or (2B)(b) above is no longer 

able to act in the best interests of the accused, 

 the court may relieve that solicitor and appoint another solicitor for the 
purposes referred to in subsection (2) or, as the case may be, (2B) above. 

(2F) Subsections (2B)(b) and (2E) above shall not apply in the case of 5 

proceedings— 

(a) in respect of a sexual offence to which section 288C of this Act applies; 
or 

(b) in which an order has been made under section 288E(2) of this Act.”. 

(4) After subsection (3) of that section insert— 10 

“(4) In this section— 

(a) references to a solicitor appointed under subsection (2) or (2B)(b) above 
include references to a solicitor appointed under subsection (2E) above; 

(b) “counsel” includes, in relation to the High Court of Justiciary, a solicitor 
who has a right of audience in that Court under section 25A of the 15 

Solicitors (Scotland) Act 1980 (c.46).”. 

(5) After subsection (6A) of section 66 (service and lodging of indictment etc.) of the 1995 
Act insert— 

“(6AA)A notice affixed under subsection (4)(b) above or served under subsection (6) 
above shall, where the accused is a body corporate, also contain intimation to 20 

the accused— 

(a) where the indictment is in respect of the High Court, that, if it does not 
appear as mentioned in section 70(4) of this Act or by counsel or a 
solicitor at the preliminary hearing— 

(i) the hearing may proceed; and 25 

(ii) a trial diet may be appointed, 

 in its absence; and 

(b) in any case (whether the indictment is in respect of the High Court or the 
sheriff court), that if it does not appear as mentioned in paragraph (a) 
above at the trial diet, the trial may proceed in its absence.”. 30 

(6) In section 70 (proceedings against bodies corporate) of the 1995 Act— 

(a) in subsection (5), for the words from “shall” to “hear” substitute “may— 

(a) on the motion of the prosecutor; and 

(b) if satisfied as to the matters specified in subsection (5A) below, 

 proceed with the trial”, 35 

(b) after that subsection insert— 

“(5A) The matters referred to in subsection (5)(b) above are— 

(a) that the body corporate was cited in accordance with section 66 of this 
Act as read with subsection (2) above; and 

(b) that it is in the interests of justice to proceed as mentioned in subsection 40 

(5) above.”. 
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(7) In section 22 (automatic availability of criminal legal aid) of the Legal Aid (Scotland) 
Act 1986 (c.47), in subsection (1)(dd), after “person)” insert “or section 92(2), (2B)(b) 
or (2E) of that Act (appointment of solicitor for accused where the trial is to proceed in 
his absence)”. 

(8) In section 31 of that Act, in subsection (1A) (exceptions to provision entitling a person 5 

receiving legal aid or advice and assistance to select a solicitor and counsel), in 
paragraph (f), for “section” substitute “sections 92(2), (2B)(b), (2D) and (2E) and”. 

 
12 Obstructive witnesses 

After section 90 (death or illness of jurors) of the 1995 Act insert— 

 “Obstructive witnesses 10 

90A Apprehension of witnesses in proceedings on indictment 

(1) In any proceedings on indictment, the court may, on the application of any of 
the parties, issue a warrant for the apprehension of a witness if subsection (2) 
or (3) below applies in relation to the witness. 

(2) This subsection applies if the witness, having been duly cited to any diet in the 15 

proceedings, deliberately and obstructively fails to appear at the diet. 

(3) This subsection applies if the court is satisfied by evidence on oath that the 
witness is being deliberately obstructive and is not likely to attend to give 
evidence at any diet in the proceedings without being compelled to do so. 

(3A) For the purposes of subsection (2) above, a witness who, having been duly 20 

cited to any diet, fails to appear at the diet is to be presumed, in the absence of 
any evidence to the contrary, to have so failed deliberately and obstructively. 

(4) An application under subsection (1) above— 

(a) may be made orally or in writing; 

(b) if made in writing— 25 

(i) shall be in such form as may be prescribed by Act of Adjournal, or 
as nearly as may be in such form; and 

(ii) may be disposed of in court or in chambers after such inquiry or 
hearing (if any) as the court considers appropriate. 

(5) A warrant issued under this section shall be in such form as may be prescribed 30 

by Act of Adjournal or as nearly as may be in such form. 

(6) A warrant issued under this section in the form mentioned in subsection (5) 
above shall imply warrant to officers of law— 

(a) to search for and apprehend the witness in respect of whom it is issued; 

(b) to bring the witness before the court; 35 

(c) in the meantime, to detain the witness in a police station, police cell or 
other convenient place; and 

(d) so far as is necessary for the execution of the warrant, to break open shut 
and lockfast places. 
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(7) It shall not be competent, in any proceedings on indictment, for a court to issue 

a warrant for the apprehension of a witness otherwise than in accordance with 
this section. 

(8) A person apprehended under a warrant issued under this section shall wherever 
practicable be brought before the court not later than in the course of the first 5 

day on which— 

(a) in the case of a warrant issued by a single judge of the High Court, that 
Court, 

(b) in any other case, the court, 

 is sitting after he is taken into custody. 10 

(9) In this section and section 90B, “the court” means, except where the context 
requires otherwise— 

(a) where the witness is to give evidence in proceedings in the High Court, a 
single judge of that Court; or 

(b) where the witness is to give evidence in proceedings on indictment in the 15 

sheriff court, any sheriff court with jurisdiction in relation to the 
proceedings. 

 
90B Orders in respect of witnesses apprehended under section 90A 

(1) Where a witness is brought before the court in pursuance of a warrant issued 
under section 90A of this Act, the court shall, after giving the parties and the 20 

witness an opportunity to be heard, make an order— 

(a) detaining the witness until the conclusion of the diet at which the witness 
is to give evidence;  

(b) releasing the witness on bail; or 

(c) liberating the witness. 25 

(2) The court may make an order under subsection (1)(a) or (b) above only if it is 
satisfied that— 

(a) the order is necessary with a view to securing that the witness appears at 
the diet at which the witness is to give evidence; and 

(b) it is appropriate in all the circumstances to make the order. 30 

(3) Subsection (1) above is without prejudice to any power of the court to— 

(a) make a finding of contempt of court in respect of any failure of a witness 
to appear at a diet to which he has been duly cited; and 

(b) dispose of the case accordingly. 

(4) Where— 35 

(a) an order under subsection (1)(a) above has been made in respect of a 
witness; and 

(b) at, but before the conclusion of, the diet at which the witness is to give 
evidence, the court in which the diet is being held excuses the witness, 

 that court, on excusing the witness, may recall the order under subsection 40 

(1)(a) above and liberate the witness.  
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(5) On making an order under subsection (1)(b) above in respect of a witness, the 
court shall impose such conditions as it considers necessary with a view to 
securing that the witness appears at the diet at which he is to give evidence. 

(6) However, the court may not impose as such a condition a requirement that the 
witness or a cautioner on his behalf deposit a sum of money in court. 5 

(7) Where the court makes an order under subsection (1)(a) above in respect of a 
witness, the court shall, on the application of the witness— 

(a) consider whether the imposition of a remote monitoring requirement 
would enable it to make an order under subsection (1)(b) above releasing 
the witness on bail subject to a movement restriction condition; and 10 

(b)  if so— 

(i) make an order under subsection (1)(b) above releasing the witness 
on bail subject to such a condition (as well as such other 
conditions required to be imposed under subsection (5) above); 
and 15 

(ii) in the order, impose, as a further condition under subsection (5) 
above, a remote monitoring requirement. 

(8) Subsections (2) to (15) of section 24A of this Act apply in relation to remote 
monitoring requirements imposed under subsection (7)(b)(ii) above and to the 
imposing of such requirements as they apply to remote monitoring 20 

requirements imposed under section 24A(1) or (1A) of this Act and the 
imposing of such requirements, but with the following modifications— 

(a) references to a remote monitoring requirement imposed under section 
24A(1) or (1A) of this Act shall be read as if they included references to 
a remote monitoring requirement imposed under subsection (7)(b)(ii) 25 

above; 

(b) references to the accused shall be read as if they were references to the 
witness in respect of whom the order under subsection (1)(b) above is 
made. 

(8A) The powers conferred and duties imposed by sections 24B to 24D of this Act 30 

are exercisable in relation to remote monitoring requirements imposed under 
subsection (7)(b)(ii) above as they are exercisable in relation to remote 
monitoring requirements imposed under subsection (1) or (1A) of section 24A 
of this Act; and— 

(a) references in those sections to remote monitoring requirements shall be 35 

read accordingly; and 

(b) references to the imposition of any requirement as a further condition of 
bail shall be read as if they were references to the imposition of the 
requirement as a further condition under subsection (5) above. 

(9) Section 25 of this Act (which makes provision for an order granting bail to 40 

specify the conditions imposed on bail and the accused’s proper domicile of 
citation) shall apply in relation to an order under subsection (1)(b) above as it 
applies to an order granting bail, but with the following modifications— 

(a) references to the accused shall be read as if they were references to the 
witness in respect of whom the order under subsection (1)(b) above is 45 

made; 
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(b) references to the order granting bail shall be read as if they were 

references to the order under subsection (1)(b) above; 

(c) subsection (3) shall be read as if for the words from “relating” to 
“offence” in the third place where it occurs there were substituted “at 
which the witness is to give evidence”. 5 

(10) In this section— 

(a) “a movement restriction condition” means, in relation to a witness 
released on bail under subsection (1)(b) above, a condition imposed 
under subsection (5) above restricting the witness’s movements, 
including such a condition requiring the witness to be, or not to be, in 10 

any place or description of place for, or during, any period or periods or 
at any time; and 

(b) “a remote monitoring requirement” means, in relation to a movement 
restriction condition, a requirement that compliance with the condition 
be remotely monitored. 15 

 
90C Breach of bail under section 90B(1)(b) 

(1) A witness who, having been released on bail by virtue of an order under 
subsection (1)(b) of section 90B of this Act, fails without reasonable excuse— 

(a) to appear at any diet to which he has been cited; or 

(b) to comply with any condition imposed under subsection (5) of that 20 

section, 

 shall be guilty of an offence and liable on conviction on indictment to the 
penalties specified in subsection (2) below. 

(2) Those penalties are— 

(a) a fine; and 25 

(b) imprisonment for a period not exceeding two years. 

(2A) Subsection (2B) below applies in proceedings against a witness for an offence 
under paragraph (b) of subsection (1) above where the condition referred to in 
that paragraph is— 

(a) a movement restriction condition (within the meaning of section 90B(10) 30 

of this Act) in respect of which a remote monitoring requirement has 
been imposed under section 90B(7)(b)(ii) of this Act; or 

(b) a requirement imposed under section 24D(3)(b) (as extended by section 
90B(8A)) of this Act. 

(2B) In proceedings in which this subsection applies, evidence of— 35 

(a) in the case referred to in subsection (2A)(a) above, the presence or 
absence of the witness at a particular place at a particular time; or 

(b) in the case referred to in subsection (2A)(b) above, any tampering with 
or damage to a device worn or carried by the witness for the purpose of 
remotely monitoring his whereabouts, 40 

 may, subject to subsections (2E) and (2F) below, be given by the production of 
the document or documents referred to in subsection (2C) below. 
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(2C) That document or those documents is or are a document or documents bearing 
to be— 

(a)  a statement automatically produced by a device specified in regulations 
made under section 24D(4) (as extended by section 90B(8A)) of this Act 
by which the witness’s whereabouts were remotely monitored; and 5 

(b) a certificate signed by a person nominated for the purpose of this 
paragraph by the Scottish Ministers that the statement relates to— 

(i) in the case referred to in subsection (2A)(a) above, the 
whereabouts of the witness at the dates and times shown in the 
statement; or 10 

(ii) in the case referred to in subsection (2A)(b) above, any tampering 
with or damage to the device. 

(2D) The statement and certificate mentioned in subsection (2C) above shall, when 
produced in the proceedings, be sufficient evidence of the facts set out in them. 

(2E) Neither the statement nor the certificate mentioned in subsection (2C) above 15 

shall be admissible in evidence unless a copy of both has been served on the 
witness prior to the trial. 

(2F) Without prejudice to subsection (2E) above, where it appears to the court that 
the witness has had insufficient notice of the statement or certificate, it may 
adjourn the trial or make an order which it thinks appropriate in the 20 

circumstances. 

(2G) In subsections (2E) and (2F), “the trial” means the trial in the proceedings 
against the witness referred to in subsection (2A) above. 

(3) Section 28 of this Act shall apply in respect of a witness who has been released 
on bail by virtue of an order under section 90B(1)(b) of this Act as it applies to 25 

an accused released on bail, but with the following modifications— 

(a) references to an accused shall be read as if they were references to the 
witness; 

(b) in subsection (2), the reference to the court to which the accused’s 
application for bail was first made shall be read as if it were a reference 30 

to the court which made the order under section 90B(1)(b) of this Act in 
respect of the witness; and 

(c) in subsection (4)— 

(i) references to the order granting bail and original order granting 
bail shall be read as if they were references to the order under 35 

section 90B(1)(b) and the original such order respectively; 

(ii) paragraph (a) shall be read as if at the end there were inserted “and 
make an order under section 90B(1)(a) or (c) of this Act in respect 
of the witness”; and 

(iii) paragraph (c) shall be read as if for the words from “complies” to 40 

the end there were substituted “appears at the diet at which the 
witness is to give evidence”. 
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90D Review of orders under section 90B(1)(a) or (b) 

(1) Where a court has made an order under subsection (1)(a) of section 90B of this 
Act, the court may, on the application of the witness in respect of whom the 
order was made, on cause shown and after giving the parties and the witness an 
opportunity to be heard— 5 

(a) recall the order; and 

(b) make an order under subsection (1)(b) or (c) of that section in respect of 
the witness. 

(2) Where a court has made an order under subsection (1)(b) of section 90B of this 
Act, the court may, after giving the parties and the witness an opportunity to be 10 

heard— 

(a) on the application of the witness in respect of whom the order was made 
and on cause shown— 

(i) review the conditions imposed under subsection (5) of that section 
at the time the order was made; and 15 

(ii) make a new order under subsection (1)(b) of that section and 
impose different conditions under subsection (5) of that section; 

(b) on the application of the party who made the application under section 
90A(1) of this Act in respect of the witness, review the order and the 
conditions imposed under subsection (5) of that section at the time the 20 

order was made, and 

(i) recall the order and make an order under subsection (1)(a) of that 
section in respect of the witness; or 

(ii) make a new order under subsection (1)(b) of that section and 
impose different conditions under subsection (5) of that section.   25 

(3) The court may not review an order by virtue of subsection (2)(b) above unless 
the party making the application puts before the court material information 
which was not available to it when it made the order which is the subject of the 
application. 

(4) An application under this section by a witness— 30 

(a) where it relates to the first order made under section 90B(1)(a) or (b) of 
this Act in respect of the witness, shall not be made before the fifth day 
after that order is made; 

(b) where it relates to any subsequent such order, shall not be made before 
the fifteenth day after the order is made. 35 

(5) On receipt of an application under subsection (2)(b) above the court shall— 

(a) intimate the application to the witness in respect of whom the order 
which is the subject of the application was made; 

(b) fix a diet for hearing the application and cite the witness to attend the 
diet; and 40 

(c) where it considers that the interests of justice so require, grant warrant to 
arrest the witness. 
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(6) Nothing in this section shall affect any right of a person to appeal against an 
order under section 90B(1). 

 
90E Appeals in respect of orders under section 90B(1) 

(1) Any of the parties specified in subsection (2) below may appeal to the High 
Court against— 5 

(a) any order made under subsection (1)(a) or (c) of section 90B of this Act; 
or 

(b) where an order is made under subsection (1)(b) of that section— 

(i) the order; 

(ii) any of the conditions imposed under subsection (5) of that section 10 

on the making of the order; or 

(iii) both the order and any such conditions. 

(2) The parties referred to in subsection (1) above are— 

(a) the witness in respect of whom the order which is the subject of the 
appeal was made; 15 

(b) the prosecutor; and 

(c) the accused. 

(3) A party making an appeal under subsection (1) above shall intimate it to the 
other parties specified in subsection (2) above and, for that purpose, intimation 
to the Lord Advocate shall be sufficient intimation to the prosecutor. 20 

(4) An appeal under this section shall be disposed of by the High Court or any 
Lord Commissioner of Justiciary in court or in chambers after such inquiry and 
hearing of the parties as shall seem just. 

(5) Where the witness in respect of whom the order which is the subject of an 
appeal under this section was made is under 21 years of age, section 51 of this 25 

Act shall apply to the High Court or, as the case may be, the Lord 
Commissioner of Justiciary when disposing of the appeal as it applies to a 
court when remanding or committing a person of the witness’s age for trial or 
sentence.”. 

 
12A Service etc. on accused through a solicitor 30 

After section 72F of the 1995 Act (as inserted by section 5 of this Act) insert— 

“72G Service etc. on accused through a solicitor 

(1) In any proceedings on indictment, anything which is to be served on or given, 
notified or otherwise intimated to, the accused shall be taken to be so served, 
given, notified or intimated if it is, in such form and manner as may be 35 

prescribed by Act of Adjournal, served on or given, notified or intimated to (as 
the case may be) the solicitor described in subsection (2) below at that 
solicitor’s place of business. 

(2) That solicitor is any solicitor— 

(a) who— 40 
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(i) has notified the prosecutor under subsection (1) of section 72F of 

this Act that he is engaged by the accused for the purposes of his 
defence; and 

(ii) has not informed the prosecutor under subsection (2) of that 
section that he has been dismissed by, or has withdrawn from 5 

acting for, the accused; or 

(b) who— 

(i) has been appointed to act for the purposes of the accused’s defence 
at the trial under section 92 or 288D of this Act; and 

(ii) has not been relieved of the appointment by the court.”. 10 

 
13 Preliminary pleas and preliminary issues 

(1) For section 79 (preliminary pleas) of the 1995 Act, substitute— 

“79 Preliminary pleas and preliminary issues 

(1) Except by leave of the court on cause shown, no preliminary plea or 
preliminary issue shall be made, raised or submitted in any proceedings on 15 

indictment by any party unless his intention to do so has been stated in a notice 
under section 71(2) or, as the case may be, 72(3) or (6)(b)(i) of this Act. 

(2) For the purposes of this section and those sections— 

(a) the following are preliminary pleas, namely— 

(i) a matter relating to the competency or relevancy of the indictment; 20 

(ii) an objection to the validity of the citation against a party, on the 
ground of any discrepancy between the record copy of the 
indictment and the copy served on him, or on account of any error 
or deficiency in such service copy or in the notice of citation; and 

(iii) a plea in bar of trial; and 25 

(b) the following are preliminary issues, namely— 

(i) an application for separation or conjunction of charges or trials; 

(ii) a preliminary objection under section 27(4A)(a), 255 or 255A of 
this Act; 

(iii) an application under section 278(2) of this Act; 30 

(iv) an objection by a party to the admissibility of any evidence; 

(v) an assertion by a party that there are documents the truth of the 
contents of which ought to be admitted, or that there is any other 
matter which in his view ought to be agreed; and 

(vi) any other point raised by a party, as regards any matter not 35 

mentioned in sub-paragraphs (i) to (v) above, which could in his 
opinion be resolved with advantage before the trial. 

(3) No discrepancy, error or deficiency such as is mentioned in subsection 
(2)(a)(ii) above shall entitle an accused to object to plead to the indictment 
unless the court is satisfied that the discrepancy, error or deficiency tended 40 

substantially to mislead and prejudice the accused. 
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(4) Where the court, under subsection (1) above, grants leave for a party to make, 
raise or submit a preliminary plea or preliminary issue (other than an objection 
to the admissibility of any evidence) without his intention to do so having been 
stated in a notice as required by that subsection, the court may— 

(a) if it considers it appropriate to do so, appoint a diet to be held before the 5 

trial diet for the purpose of disposing of the plea or issue, or 

(b) appoint the plea or issue to be disposed of at the trial diet.”. 

(2) After section 87 of the 1995 Act insert— 

“87A Disposal of preliminary matters at trial diet 

 Where— 10 

(a) any preliminary plea or issue; or 

(b) in a case to be tried in the High Court, any application, notice or other 
matter referred to in section 72(6)(b)(ii) or (iii) of this Act, 

 is to be disposed of at the trial diet, it shall be so disposed of before the jury is 
sworn, unless, where it is a preliminary issue consisting of an objection to the 15 

admissibility of any evidence, the court at the trial diet considers it is not 
capable of being disposed of before then.”. 

 
13A Objections to admissibility of evidence raised without due notice 

(1) In section 71 (first diet) of the 1995 Act— 

(a) after subsection (2) there is inserted— 20 

“(2YA)At a first diet, the court shall also ascertain whether there is any objection to 
the admissibility of any evidence which any party wishes to raise despite not 
having given the notice referred to in subsection (2) above, and— 

(a) if so, decide whether to grant leave under section 79(1) of this Act for 
the objection to be raised; and 25 

(b) if leave is granted, dispose of the objection unless it considers it 
inappropriate to do so at the first diet. 

(2ZA)Where the court, having granted leave for the objection to be raised, decides 
not to dispose of it at the first diet, the court may— 

(a) appoint a further diet to be held before the trial diet for the purpose of 30 

disposing of the objection; or 

(b) appoint the objection to be disposed of at the trial diet.”, 

(b) in subsection (3), for the words “or (2)” substitute “, (2) or (2YA)”. 

(2) After section 79 of the 1995 Act (as inserted by section 13 of this Act) insert— 

“79A Objections to admissibility of evidence raised after first diet or 35 

preliminary hearing 

(1) This section applies where a party seeks to raise an objection to the 
admissibility of any evidence after— 

(a) in proceedings in the High Court, the preliminary hearing; or 

(b) in proceedings on indictment in the sheriff court, the first diet. 40 
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(2) The court shall not, under section 79(1) of this Act, grant leave for the 

objection to be raised if the party seeking to raise it has not given written notice 
of his intention to do so to the other parties. 

(3) However, the court may, where the party seeks to raise the objection after the 
commencement of the trial, dispense with the requirement under subsection (2) 5 

above for written notice to be given. 

(4) Where the party seeks to raise the objection after the commencement of the 
trial, the court shall not, under section 79(1) of this Act, grant leave for the 
objection to be raised unless it considers that it could not reasonably have been 
raised before that time. 10 

(5) Where the party seeks to raise the objection before the commencement of the 
trial and the court, under section 79(1), grants leave for it to be raised, the court 
shall— 

(a) if it considers it appropriate to do so, appoint a diet to be held before the 
commencement of the trial for the purpose of disposing of the objection; 15 

or 

(b) dispose of the objection at the trial diet. 

(6) In appointing a diet under subsection (5)(a) above, the court may postpone the 
trial diet for such period as appears to it to be appropriate and may, if it thinks 
fit, direct that such period (or some part of it) shall not count towards any time 20 

limit applying in respect of the case. 

(7) The accused shall appear at any diet appointed under subsection (5)(a) above. 

(8) For the purposes of this section, the trial shall be taken to commence when the 
jury is sworn.”. 

 
13B Alteration of diets 25 

After section 75 of the 1995 Act insert— 

“Adjournment and alteration of diets 

75A Adjournment and alteration of diets 

(1) This section applies where any diet has been fixed in any proceedings on 
indictment. 30 

(2) The court may, if it considers it appropriate to do so, adjourn the diet. 

(3) However— 

(a) in the case of a trial diet, the court may adjourn the diet under subsection 
(2) above only if the indictment is not brought to trial at the diet; 

(b) if the court adjourns any diet under that subsection by reason only that, 35 

following enquiries for the purpose of ascertaining whether the accused 
has engaged a solicitor for the purposes of the conduct of his defence at 
or for the purposes of a preliminary hearing or at a trial, it appears to the 
court that he has not done so, the adjournment shall be for a period of not 
more than 48 hours. 40 

(4) A trial diet in the High Court may be adjourned under subsection (2) above to a 
diet to be held at a sitting of the Court in another place. 
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(5) The court may, on the application of any party to the proceedings made at any 
time before commencement of any diet— 

(a) discharge the diet; and 

(b) fix a new diet for a date earlier or later than that for which the discharged 
diet was fixed. 5 

(6) Before determining an application under subsection (5) above, the court shall 
give the parties an opportunity to be heard. 

(7) However, where all the parties join in an application under that subsection, the 
court may determine the application without hearing the parties and, 
accordingly, may dispense with any hearing previously appointed for the 10 

purpose of subsection (6) above. 

(8) Where there is a hearing for the purpose of subsection (6) above, the accused 
shall attend it unless the court permits the hearing to proceed notwithstanding 
the absence of the accused. 

(9) In appointing a new trial diet under subsection (5)(b) above, the court— 15 

(a) shall have regard to the state of preparation of the prosecutor and the 
accused with respect to their cases and, in particular, to the likelihood of 
the case being ready to proceed to trial on the date to be appointed for 
the trial diet; and 

(b) may, if it appears to the court that there are any preliminary pleas, 20 

preliminary issues or other matters which require to be, or could with 
advantage be, disposed of or ascertained before the trial, appoint a diet to 
be held before the trial diet for the purpose of disposing of or, as the case 
may be, ascertaining them. 

(10) A date for a new diet may be fixed under subsection (5)(b) above 25 

notwithstanding that the holding of the diet on that date would result in any 
provision of this Act as to the minimum or maximum period within which the 
diet is to be held or to commence not being complied with. 

(11) In subsections (5) to (9) above, “the court” means— 

(a) in the case of proceedings in the High Court, a single judge of that Court; 30 

and 

(b) in the case of proceedings in the sheriff court, that court. 

(12) For the purposes of subsection (5) above— 

(a) a diet other than a trial diet shall be taken to commence when it is called; 
and 35 

(b) a trial diet shall be taken to commence when the jury is sworn.”. 

 
13C Uncontroversial evidence 

 In section 258 (uncontroversial evidence) of the 1995 Act, after subsection (4) insert— 

“(4A) Where a notice is served under subsection (3) above in any solemn 
proceedings, the court may, on the application of any party to the proceedings 40 

made not less than 48 hours before the relevant diet, direct that any challenge 
in the notice to any fact is to be disregarded for the purposes of subsection (4) 
above if the court considers the challenge to be unjustified. 
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(4B) In subsection (4A) above, “the relevant diet” means— 

(a) in proceedings in the High Court, the preliminary hearing; and 

(b) in proceedings in the sheriff court, the first diet. 

(4C) In proceedings in the High Court, the Court may, on cause shown, allow an 
application under subsection (4A) above to be made after the time limit 5 

specified in that subsection.”. 

 

PART 3 

BAIL 

14 Bail conditions: remote monitoring of restrictions on movements 

After section 24 (bail and bail conditions) of the 1995 Act insert— 10 

“24A Bail conditions: remote monitoring of restrictions on movements 

(1) Where a court has refused to admit a person to bail, the court shall, on the 
application of that person— 

(a) consider whether the imposition of a remote monitoring requirement 
would enable it to admit the person to bail subject to a movement 15 

restriction condition; and 

(b) if so— 

(i) admit the person to bail subject to such a condition (as well as such 
other conditions required to be imposed under section 24(4) of this 
Act); and 20 

(ii) impose, as a further condition of bail, a remote monitoring 
requirement. 

(1A) Where a court— 

(a) grants bail to any person charged with or convicted of murder or rape; 
and 25 

(b) in doing so, imposes a movement restriction condition, 

 the court may, at its own hand, impose, as a further condition of bail, a remote 
monitoring requirement. 

(1B) Where a court, in granting bail to a person convicted of murder or rape— 

(a) imposes a movement restriction condition; but 30 

(b) does not impose a remote monitoring requirement, 

 the court shall state reasons for not imposing such a requirement. 

(1C) In deciding whether to grant bail to a person referred to in paragraph (a) of 
subsection (1A) above, the court shall disregard the availability of the power 
conferred by that subsection. 35 

(1D) Where— 

(a) a remote monitoring requirement has been imposed under subsection 
(1A) above on a person charged with murder or rape; and 

(b) subsequently, the charge against the person is reduced, 
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 the court shall, on the application of the person, revoke the remote monitoring 
requirement unless it considers that there are exceptional circumstances 
justifying the continued imposition of the requirement. 

(1E) An application under subsection (1D) above shall be intimated immediately 
and in writing to the Crown Agent and the court shall, before determining it, 5 

give the prosecutor an opportunity to be heard. 

(2) Before considering whether to impose a remote monitoring requirement under 
subsection (1) or (1A) above, the court shall give the accused and the 
prosecutor an opportunity to be heard. 

(3) Before imposing a remote monitoring requirement under subsection (1) or (1A) 10 

above, the court shall explain to the accused in ordinary language— 

(a) the effect— 

(i) of the requirement; and 

(ii) of any requirement to be imposed under section 24D(3) of this 
Act; and 15 

(b) the consequences which may follow any failure by the accused to 
comply with— 

(i) the movement restriction condition in respect of which the remote 
monitoring requirement is to be imposed; and 

(ii) any such requirement as is referred to in paragraph (a)(ii) above. 20 

(4) The court shall not impose a remote monitoring requirement under subsection 
(1) or (1A) above unless the accused, after the court has explained to him the 
matters referred to in paragraphs (a) and (b) of subsection (3) above, has 
confirmed that he understands those matters.  

(5) Subsection (5A) below applies where the court is proposing— 25 

(a) to impose under subsection (1) or (1A) above a remote monitoring 
requirement where the movement restriction condition in relation to 
which the requirement is proposed to be imposed will require the 
accused to remain in a specified place or places, or 

(b) to vary the movement restriction condition in relation to which the 30 

requirement is imposed so as to specify a different place or different 
places. 

(5A) Before imposing the requirement or, as the case may be, varying the condition, 
the court shall— 

(a) obtain and consider a report by an officer of a local authority about— 35 

(i) the place or places proposed to be specified; and 

(ii)  the attitude of persons likely to be affected by the requirement that 
the accused remain there; and 

(b) if it considers it necessary, hear the officer who prepared the report. 

(6) The court may, for the purposes of subsection (5A) above, adjourn the 40 

proceedings. 

(7) Where a court— 
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(a) imposes a remote monitoring requirement under subsection (1) or (1A) 

above; 

(b) revokes such a requirement; or 

(c) varies or revokes a movement restriction condition in respect of which 
such a requirement has been imposed, 5 

 the clerk of the court shall cause a copy of the order containing the 
requirement, revocation or, as the case may be, variation to be sent 
immediately to the monitor. 

(8) Where, in the course of monitoring in pursuance of a remote monitoring 
requirement imposed under subsection (1) or (1A) above a person’s 10 

compliance with a condition imposed on bail restricting the person’s 
movements, the monitor becomes aware that the person has breached the 
condition, the monitor shall immediately notify a constable of the breach. 

(9) Where a constable arrests a person under section 28(1) of this Act on the 
ground that the constable suspects the person of having breached a movement 15 

restriction condition in respect of which a remote monitoring requirement has 
been imposed the constable shall, as soon as possible, notify the monitor of the 
arrest.  

(9A) Nothing in subsection (1) above affects any right which a person has to appeal 
against a decision refusing to admit the person to bail. 20 

(9B) However, where in a case in which an application has been made under 
subsection (1) above following a decision of a court to refuse to admit the 
applicant to bail— 

(a) an appeal is taken against the decision; and 

(b) the applicant is refused bail under subsection (1) above, 25 

 any appeal against the refusal of bail under that subsection shall be conjoined 
with the appeal referred to in paragraph (a) above. 

(14) In this section and sections 24B to 24E of this Act— 

(a) “a movement restriction condition” means, in relation to a person 
admitted to bail, a condition of bail imposed under section 24(4)(b) of 30 

this Act restricting the person’s movements, including such a condition 
requiring the person to be, or not to be, in any place or description of 
place for, or during, any period or periods or at any time;  

(b) “a remote monitoring requirement” means, in relation to a movement 
restriction condition, a requirement that compliance with the condition 35 

be remotely monitored; and 

(c) references to the “accused” are references to any person in relation to 
whom a remote monitoring requirement is imposed or to be imposed 
under subsection (1) or (1A) above. 

(15) In this section, “monitor” means, in relation to an order under this section, any 40 

person who is, or is to be, responsible for the remote monitoring of the 
compliance of the person in respect of whom the order is made with the 
condition imposed in the order restricting the person’s movements. 
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24B Regulations as to power to impose remote monitoring requirements under 
section 24A 

(1) The Scottish Ministers may by regulations prescribe— 

(a) which courts, or description or descriptions of courts, may impose 
remote monitoring requirements under section 24A(1) or (1A) of this 5 

Act; 

(b) what method or methods of monitoring compliance with a movement 
restriction condition may be specified in any such requirement by any 
such court; and 

(c) the description or descriptions of persons in respect of whom such 10 

requirements may be imposed. 

(2) Regulations under subsection (1) above may make different provision in 
relation to the matters mentioned in paragraphs (b) and (c) of that subsection in 
relation to different courts or descriptions of courts. 

(3) Without prejudice to the generality of subsection (1) above, in relation to 15 

district courts, regulations under that subsection may make provision as 
respects such courts by reference to whether the court is constituted by a 
stipendiary magistrate or by one or more justices. 

(4) Regulations under subsection (1) above may make such transitional and 
consequential provisions, including provision in relation to the continuing 20 

effect of any remote monitoring requirements imposed under section 24A(1) or 
(1A) in force when new regulations are made, as the Scottish Ministers 
consider appropriate. 

(5) Regulations under subsection (1) above shall be made by statutory instrument 
and a statutory instrument containing any such regulations (other than the first 25 

such regulations) shall be subject to annulment in pursuance of a resolution of 
the Scottish Parliament. 

(6) The first regulations under subsection (1) above shall not be made unless a 
draft of the statutory instrument containing the regulations has been laid 
before, and approved by resolution of, the Parliament. 30 

 
24C Monitoring of compliance in pursuance of requirements imposed under 

section 24A 

(1) Where the Scottish Ministers, in regulations under section 24B(1) of this Act, 
empower a court or a description of court to impose remote monitoring 
requirements under section 24A(1) or (1A) of this Act they shall notify the 35 

court or, as the case may be, each court of that description of the person or 
description of persons who may be designated by that court for the purpose of 
monitoring the compliance with any movement restriction condition of the 
person in respect of whom the requirement is imposed. 

(2) A court which imposes a remote monitoring requirement under section 24A(1) 40 

or (1A) of this Act shall include provisions in the requirement for making a 
person notified by the Scottish Ministers under subsection (1) above or a 
description of persons so notified responsible for monitoring the compliance of 
the person in respect of whom it is imposed with the movement restriction 
condition in respect of which it is imposed. 45 
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(3) Where the Scottish Ministers change the person or description of persons 

notified by them under subsection (1) above, any court which has imposed a 
remote monitoring requirement under 24A(1) or (1A) of this Act shall, if 
necessary, vary the requirement accordingly and shall notify the variation to 
the person in respect of whom the order was made. 5 

 
24D Remote monitoring 

(1) The Scottish Ministers may make such arrangements, including contractual 
arrangements, as they consider appropriate with such persons, whether legal or 
natural, as they think fit for the remote monitoring, in pursuance of remote 
monitoring requirements imposed under section 24A(1) or (1A), of the 10 

compliance of persons in respect of whom such requirements are imposed with 
the movement restriction conditions in respect of which they are imposed. 

(2) Different arrangements may be made under subsection (1) above in relation to 
different areas or different forms of remote monitoring. 

(3) A court imposing a remote monitoring requirement under section 24A(1) or 15 

(1A) of this Act shall include in the requirement, as a further condition of bail, 
a requirement that the person in respect of whom it is imposed— 

(a) shall, either continuously or for such periods as may be specified, wear 
or carry a device for the purpose of enabling the remote monitoring of 
his compliance with the movement restriction condition in respect of 20 

which it is imposed to be carried out; and 

(b) shall not tamper with or intentionally damage the device or knowingly 
allow it to be tampered with or intentionally damaged. 

(4) The Scottish Ministers shall by regulations specify devices which may be used 
for the purpose of remotely monitoring the compliance of persons in respect of 25 

whom remote monitoring requirements have been imposed under section 
24A(1) or (1A) of this Act with the movement restriction conditions in respect 
of which they are imposed. 

(5) Regulations under subsection (4) above shall be made by statutory instrument 
and a statutory instrument containing such regulations shall be subject to 30 

annulment in pursuance of a resolution of the Scottish Parliament. 

 
24E Documentary evidence in proceedings for breach of bail conditions being 

remotely monitored 

(1) This section applies in proceedings against a person (referred to in this section 
as “the accused”) for an offence under subsection (1)(b) of section 27 of this 35 

Act (failure to comply with a condition imposed on bail) where the condition 
referred to in that subsection is— 

(a) a movement restriction condition in respect of which a remote 
monitoring requirement has been imposed under section 24A(1) or (1A); 
or 40 

(b) a requirement imposed under section 24D(3)(b) of this Act. 

(2) Evidence of— 

(a) in the case referred to in subsection (1)(a) above, the presence or absence 
of the accused at a particular place at a particular time; or 
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(b) in the case referred to in subsection (1)(b) above, any tampering with or 
damage to a device worn or carried by the accused for the purpose of 
remotely monitoring his whereabouts, 

 may, subject to subsections (5) and (6) below, be given by the production of 
the document or documents referred to in subsection (3) below. 5 

(3) That document or those documents is or are a document or documents bearing 
to be— 

(a) a statement automatically produced by a device specified in regulations 
made under section 24D(4) of this Act, by which the accused’s 
whereabouts were remotely monitored; and 10 

(b) a certificate signed by a person nominated for the purpose of this 
paragraph by the Scottish Ministers that the statement relates to— 

(i) in the case referred to in subsection (1)(a) above, the whereabouts 
of the accused at the dates and times shown in the statement; or 

(ii) in the case referred to in subsection (1)(b) above, any tampering 15 

with or damage to the device. 

(4) The statement and certificate mentioned in subsection (3) above shall, when 
produced in the proceedings, be sufficient evidence of the facts set out in them. 

(5) Neither the statement nor the certificate mentioned in subsection (3) above 
shall be admissible in evidence unless a copy of both has been served on the 20 

accused prior to the trial. 

(6) Without prejudice to subsection (5) above, where it appears to the court that 
the accused has had insufficient notice of the statement or certificate, it may 
adjourn the trial or make an order which it thinks appropriate in the 
circumstances.”. 25 

 
15 Bail review: rights of prosecutor to be heard etc. 

(1) The 1995 Act is amended as follows. 

(2) In section 25 (bail conditions: supplementary), after subsection (2) insert— 

“(2A) Where an application is made under subsection (2) above— 

(a) the application shall be intimated by the accused immediately and in 30 

writing to the Crown Agent; and 

(b) the court shall, before determining the application, give the prosecutor an 
opportunity to be heard.”. 

(3) In section 30 (bail review), after subsection (2) insert— 

“(2ZA) Before determining an application under subsection (2) above, the court shall 35 

give the prosecutor an opportunity to be heard. 

(2A) Subsection (2B) below applies where an application is made under subsection 
(2) above by a person convicted on indictment pending the determination of— 

(a) his appeal;  

(b) any relevant appeal by the Lord Advocate under section 108 or 108A of 40 

this Act; or 
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(c) the sentence to be imposed on, or other method of dealing with, him. 

(2B) Where this subsection applies the application shall be— 

(a) intimated by the person making it immediately and in writing to the 
Crown Agent; and  

(b) heard not less than 7 days after the date of that intimation.”. 5 

(4) In section 31 (bail review on prosecutor’s application), after subsection (2) insert— 

“(2A) Subsection (2B) below applies to an application under subsection (1) above 
where the person granted bail— 

(a) was convicted on indictment; and 

(b) was granted bail pending the determination of— 10 

(i) his appeal;  

(ii) any relevant appeal by the Lord Advocate under section 108 or 
108A of this Act; or 

(iii) the sentence to be imposed on, or other method of dealing with, 
him. 15 

(2B) Where this subsection applies, the application shall be heard not more than 7 
days after the day on which it is made.”. 

 

PART 4 

MISCELLANEOUS AND GENERAL 

Miscellaneous 20 

16 First diet in sheriff court solemn proceedings: witnesses and bail 

(1) Section 71 (first diet) of the 1995 Act is amended as follows. 

(2) After subsection (1B) insert— 

“(1C) At a first diet, the court— 

(a) shall ascertain which of the witnesses included in the list of witnesses are 25 

required by the prosecutor or the accused to attend the trial; and 

(b) shall, where the accused has been admitted to bail, review the conditions 
imposed on his bail and may— 

(i) after giving the parties an opportunity to be heard; and 

(ii) if it considers it appropriate to do so, 30 

 fix bail on different conditions.”. 

(3) In subsection (2), for “and (1A)” substitute “, (1A) and (1C)”. 

(4) In subsection (3), after “(1A)” insert “, (1C)”. 

 
17 Sentence following guilty plea 

(1) Section 196 (sentence following guilty plea) of the 1995 Act is amended as follows. 35 

(2) In subsection (1), for “may” substitute “shall”. 
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(3) After subsection (1) insert— 

“(1A) In passing sentence on an offender referred to in subsection (1) above, the 
court shall— 

(a) state whether, having taken account of the matters mentioned in 
paragraphs (a) and (b) of that subsection, the sentence imposed in respect 5 

of the offence is different from that which the court would otherwise 
have imposed; and 

(b) if it is not, state reasons why it is not.”. 

 
18 Increase in extended sentence which may be passed by sheriff court in certain cases 

In section 210A(6) of the 1995 Act (which provides for the maximum extended sentence 10 

which may be imposed by the sheriff on sex and violent offenders), for “three years” 
substitute “five years”. 

 
19 Citation of witnesses for precognition 

After section 267 of the 1995 Act there is inserted— 

“267A Citation of witnesses for precognition 15 

(1) This Act shall be sufficient warrant for the citation of witnesses for 
precognition by the prosecutor, whether or not any person has been charged 
with the offence in relation to which the precognition is taken. 

(2) Such citation shall be in the form prescribed by Act of Adjournal or as nearly 
as may be in such form.  20 

(3) A witness who, having been duly cited— 

(a) fails without reasonable excuse, after receiving at least 48 hours notice, 
to attend for precognition by a prosecutor at the time and place 
mentioned in the citation served on him; or 

(b) refuses when so cited to give information within his knowledge 25 

regarding any matter relative to the commission of the offence in relation 
to which the precognition is taken, 

 shall be guilty of an offence and shall be liable on summary conviction to a 
fine not exceeding level 3 on the standard scale or to a term of imprisonment 
not exceeding 21 days.”. 30 

 
19A Admissibility of prior statements of witnesses 

In section 260 (admissibility of prior statements of witnesses) of the 1995 Act, after 
subsection (4) insert— 

“(5) A prior statement made by a witness shall not, in any proceedings on 
indictment, be inadmissible by reason only that it is not included in any list of 35 

productions lodged by the parties.”. 
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19B Protection of Children (Scotland) Act 2003: references following conviction 

(1) In section 10 (referral of person convicted of offence against a child for inclusion on list 
of persons considered unsuitable to work with children) of the Protection of Children 
(Scotland) Act 2003 (asp 5)— 

(a) for “proposed reference”, where it appears in subsections (5) and (6), substitute 5 

“reference proposed under subsection (1) above”, 

(b) for paragraphs (a) and (b) of subsection (6) substitute— 

“(a) the period during which an appeal against the proposed reference may be 
brought has expired without an appeal being brought; or 

(b) where an appeal is brought within that period, it is dismissed or 10 

abandoned.”. 

(2) In subsection (1) of section 110 (note of appeal) of the 1995 Act, after “Act”, where 
second occurring, insert “or, in the case of an appeal under section 106(1)(db) or (dc) of 
this Act, the date on which the proposal to make a reference is made”. 

(3) After subsection (2) of section 111 (extension of period during which an appeal may be 15 

brought in solemn proceedings) insert— 

“(3) Subsection (2) above does not allow the High Court to extend any such period  
which relates to an appeal under section 106(1)(db), (dc) or (f)(ii) or (iii) of this 
Act.”. 

(4) After subsection (3) of section 181 (extension of period during which an appeal may be 20 

brought in summary proceedings) insert— 

“(4) Subsection (1) above does not allow the High Court to make a direction in 
relation to an appeal under section 175(2)(cb) or (d)(ii) or (iii) of this Act.”. 

(5) In subsection (2)(a) of section 186 (appeals against sentence) of the 1995 Act— 

(a) the word “or”, which immediately precedes sub-paragraph (ii) is repealed, 25 

(b) after that sub-paragraph insert “; or 

(iii) in the case of an appeal under section 175(2)(cb), the date on 
which it is proposed that a reference be made”. 

 
General 

20 Further modifications of the 1995 Act 30 

The schedule makes further modifications of the 1995 Act, including modifications of a 
minor and consequential nature. 

 
21 Ancillary provision 

(1) The Scottish Ministers may by order made by statutory instrument make such incidental, 
supplemental, consequential, transitional, transitory or saving provision as they consider 35 

necessary or expedient for the purposes or in consequence of this Act. 

(2) An order under this section may modify any enactment (including this Act), instrument 
or document. 
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(3) A statutory instrument containing an order under this section (except where subsection 
(4) applies) is subject to annulment in pursuance of a resolution of the Scottish 
Parliament. 

(4) No order under this section containing provisions which add to, replace or omit any part 
of the text of an Act is to be made unless a draft of the statutory instrument containing 5 

the order has been laid before, and approved by resolution of, the Parliament. 

 
22 Commencement and short title 

(1) This Act (except section 21 and this section) comes into force on such day as the 
Scottish Ministers may by order made by statutory instrument appoint. 

(2) An order under subsection (1) may— 10 

(a) appoint different days for different purposes, 

(b) include such transitional, transitory or saving provision as the Scottish Ministers 
consider necessary or expedient in connection with the coming into force of the 
provisions brought into force. 

(3) This Act may be cited as the Criminal Procedure (Amendment) (Scotland) Act 2004. 15 
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SCHEDULE 
(introduced by section 20) 

FURTHER MODIFICATIONS OF THE 1995 ACT 

1 The 1995 Act is amended as follows. 

2 In section 2 (fixing of High Court sittings)— 5 

(a) in subsection (3)— 

(i) for the words “attend a” substitute “, or otherwise required to attend, a diet 
to be held at any”, 

(ii) for “his trial” substitute “the diet or, in the case of a trial diet, the trial”, 

(iii) for “another sitting of the High Court” substitute “a diet to be held at a 10 

sitting of the Court in another place”, 

(b) after subsection (3) insert— 

“(3C) The judge may proceed under subsection (3) above on a joint application of the 
parties without hearing the parties and, accordingly, he may dispense with any 
hearing previously appointed for the purpose of considering the application.”, 15 

(c) in subsection (4), for “cases have been indicted for” substitute “diets have been 
appointed to be held at”, 

(d) in subsection (5), for “any case remains indicted for” substitute “in any case a diet 
remains appointed to be held at”, 

(e) after that subsection insert— 20 

“(6) For the purposes of subsection (3) above— 

(a) a diet shall be taken to commence when it is called; and 

(b) a trial shall be taken to commence when the oath is administered to the 
jury.”. 

3 In section 17A(1) (right of person accused of sexual offence to be told about restriction 25 

on conduct of defence: arrest)— 

(a) before paragraph (a) insert— 

“(za) that, if he is indicted to the High Court in respect of the offence, his case 
at or for the purposes of the preliminary hearing may be conducted only 
by a lawyer;”, 30 

(b) in paragraph (c), after the word “of” insert “the conduct of his case at or for the 
purposes of the preliminary hearing (if he is indicted to the High Court in respect 
of the offence) or”. 

3A In section 23A (bail and liberation where person already in custody), in both subsections 
(1) and (4), for “or 23” substitute “, 23 or 65(8C)”. 35 

4 In section 24 (bail and bail conditions)— 

(a) in subsection (5)(a), at the end insert “or at which he is required by this Act to 
appear”, 

(b) after subsection (6) insert— 
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“(6A) Subsection (6) above does not apply in relation to an accused admitted to bail 
under section 65(8C) of this Act.”. 

5 In section 25 (bail conditions: supplementary), after subsection (3) insert— 

“(4) In this section, references to the court (other than in subsection (2A)) shall, in 
relation to a person who has been admitted to bail by the Lord Advocate, be 5 

read as if they were references to the Lord Advocate.”. 

5A After section 25 insert— 

“25A Failure to accept conditions of bail under section 65(8C): continued 
detention of accused 

 An accused who— 10 

(a) is, by virtue of subsection (4) of section 65 of this Act, entitled to be 
admitted to bail, but 

(b) fails to accept any of the conditions imposed by the court on bail under 
subsection (8C) of that section, 

 shall continue to be detained under the committal warrant for so long as he 15 

fails to accept any of those conditions.”. 

6 In section 27 (breach of bail conditions: offences)— 

(a) in subsection (1)(a), after “notice” insert “or at which he is required by this Act to 
appear”, 

(b) in subsection (4A)(a), for the words from “under” in the first place where it occurs 20 

to “71(2)” substitute “in accordance with section 71(2) or 72(6)(b)(i)”. 

6A In section 28 (breach of bail conditions: arrest of offender etc.), after subsection (4) 
insert— 

“(4A) In the case of an accused released on bail by virtue of section 65(8C) of this 
Act— 25 

(a) subsection (2) above shall have effect as if the reference to the court to 
which his application for bail was first made were a reference to the 
court or judge which admitted him to bail under that section; 

(b) subsection (4) above shall not apply and subsection (4B) below shall 
apply instead. 30 

(4B) Where an accused referred to in subsection (4A) above is, under subsection (2) 
or (3) above, brought before the court or judge which admitted him to bail 
under section 65(8C)— 

(a) the court or judge shall give the prosecutor an opportunity to make an 
application under section 65(5) of this Act; and 35 

(b) if the prosecutor does not make such an application, or if such an 
application is made but is refused, the court or judge may— 

(i) release the accused under the original order granting bail; or 

(ii) vary the order granting bail so as to contain such conditions as the 
court or judge thinks necessary to impose to secure that the 40 

accused complies with the requirements of paragraphs (a) to (d) of 
section 24(5) of this Act.”. 
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6B In section 31 (bail review on prosecutor’s application), after subsection (3) insert— 

“(3A) In relation to an accused admitted to bail under section 65(8C) of this Act— 

(a) an application may be made under subsection (1) above only in relation 
to the conditions imposed on bail; and 

(b) paragraph (a) of subsection (3) above shall not apply in relation to any 5 

such application.”. 

6C In section 32 (bail appeal)— 

(a) after subsection (2) insert— 

“(2A) The public prosecutor may, in relation to an accused admitted to bail under 
section 65(8C) of this Act, appeal under subsection (2) above only in relation 10 

to the conditions imposed on bail.”, 

(b) in subsection (7), after “granted” insert “(other than an accused to whom 
subsection (7B) below applies)”, 

(c) after that subsection insert— 

“(7B) Where, in relation to an accused admitted to bail under section 65(8C) of this 15 

Act, the public prosecutor appeals against the conditions imposed on bail, the 
accused— 

(a) may continue to be detained under the committal warrant for no more 
than 72 hours from the granting of bail or for such longer period as High 
Court may allow; and 20 

(b) on expiry of that period, shall, whether the appeal has been disposed of 
or not, be released on bail subject to the conditions imposed.”. 

7 In section 35(4A) (right of person accused of sexual offence to be told about restriction 
on conduct of defence: judicial examination)— 

(a) before paragraph (a) insert— 25 

“(za) that, if he is indicted to the High Court in respect of the offence, his case 
at or for the purposes of the preliminary hearing may be conducted only 
by a lawyer;”, 

(b) in paragraph (c), after the word “of” insert “the conduct of his case at or for the 
purposes of the preliminary hearing (if he is indicted to the High Court in respect 30 

of the offence) or”. 

7A  In section 54 (insanity in bar of trial), in subsection (1)(b), after “diet” in the first place 
where it occurs insert “or, in proceedings on indictment where the finding is made at or 
before the first diet (in the case of proceedings in the sheriff court) or the preliminary 
hearing (in the case of proceedings in the High Court), that diet or, as the case may be, 35 

hearing”. 

7B In section 56 (examination of facts: supplementary provisions)— 

(a) in subsection (1)— 

(i) after “diet” in the first place where it occurs insert “or, in proceedings on 
indictment, at the first diet (in the case of proceedings in the sheriff court) 40 

or the preliminary hearing (in the case of proceedings in the High Court)”, 

(ii) after “diet” in the second place where it occurs insert “, first diet or, as the 
case may be, preliminary hearing”, 
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(b) subsection (2) is repealed. 

8 In section 66 (service and lodging of indictment etc.)— 

(a) in subsection (4)— 

(i) in paragraph (a), at the end insert “and of the list of productions (if any) to 
be put in evidence by the prosecution”, 5 

(ii) in paragraph (b), for the words “list as is” substitute “lists as are”, 

(b) after subsection (4B), insert— 

“(4C) Where— 

(a) the accused is cited in accordance with subsection (4)(b) above; and 

(b) the charge in the indictment is of committing a sexual offence to which 10 

section 288C of this Act applies, 

 the accused shall, on collecting the indictment, be given a notice containing 
intimation of the matters specified in subsection (6A)(a) below.”, 

(c) in subsection (6A)(a)— 

(i) before sub-paragraph (i) insert— 15 

“(zi) where the case is to be tried in the High Court, that his case at or 
for the purposes of the preliminary hearing may be conducted only 
by a lawyer;”, 

(ii) in sub-paragraph (iii), after the word “of” insert “the conduct of his case at 
or for the purposes of the preliminary hearing or”, 20 

(d) in subsection (6B)— 

(i) for “(6A)” substitute “(4C), (6A) or (6AA)”, 

(ii) for “such notice” substitute “notice affixed under subsection (4)(b) above 
or served under subsection (6) above”, 

(e) subsection (10) is repealed. 25 

9 In section 67 (witnesses)— 

(a) in subsection (3)— 

(i) for “ten” substitute “seven”, 

(ii) for “trial diet” in the first place where the expression occurs substitute 
“preliminary hearing”, 30 

(iii) the words “at the trial diet” are repealed, 

(aa) after subsection (4) insert— 

“(4A) The prosecutor shall have a duty to cite a witness included in the list only if— 

(a) it has been ascertained under— 

(i) in the case of proceedings in the High Court, section 72(6)(c); or 35 

(ii) in the case of proceedings in the sheriff court, section 71(1C)(a), 

 of this Act that the witness is required by the prosecutor or the accused to 
attend the trial; or 
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(b) where, in the case of proceedings in the High Court, the preliminary 

hearing has been dispensed with under subsection (8) of section 72B of 
this Act, the witness was identified in the application under that 
subsection as being required by the prosecutor or the accused to attend 
the trial.”, 5 

(b) in subsection (5), after “accused” insert “by the relevant time. 

(5A) In subsection (5) above, “the relevant time” means— 

(a) where the case is to be tried in the High Court— 

(i) not less then seven clear days before the preliminary hearing; or 

(ii) such later time, before the jury is sworn to try the case, as the court 10 

may, on cause shown, allow; 

(b) where the case is to be tried in the sheriff court,”. 

10 Section 67A is repealed. 

11 In section 68 (productions)— 

(a) in subsection (3)— 15 

(i) after “lodged” insert “, where the case is to be tried in the sheriff court,”, 

(ii) after “diet” in the first place where it occurs insert “or, where the case is to 
be tried in the High Court, at least 14 days before the preliminary hearing,”, 

(iii) after “accused,” insert “where the case is to be tried in the sheriff court,”, 

(iv) after “diet” in the second place where it occurs insert “or, where the case is 20 

to be tried in the High Court, at least seven days before the preliminary 
hearing,”, 

(b) in subsection (4)— 

(i) in paragraph (a), for the words from “the accused” to “diet” substitute “the 
case is to be tried in the High Court”, 25 

(ii) in paragraph (b), for the words from “he” to “diet” substitute “the case is to 
be tried in the sheriff court”. 

12 In section 69 (intimation of objection to any conviction specified in the notice of 
previous convictions), in subsection (3), for the words from “cited” in paragraph (a) to 
the end of the subsection, substitute “indicted to the High Court, to the Crown Agent not 30 

less than seven clear days before the preliminary hearing; 

(b) where the accused is indicted to the sheriff court, to the procurator fiscal 
at least five clear days before the first day of the sitting in which the trial 
diet is to be held.”. 

13 In section 71 (first diet)— 35 

(a) in subsection (2), for the words from “matter” to “Act” substitute “preliminary 
plea or preliminary issue (within the meanings given to those terms in section 
79(2) of this Act)”, 

(b) subsections (8) and (8A) are repealed. 

13A Section 71A is repealed. 40 

14 In section 74 (appeals in connection with preliminary diets), in subsection (2)(a), before 
“postpone” insert “accelerate or”. 
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15 In section 75 (computation of certain periods), “72” is repealed. 

15A  In section 76 (procedure where accused desires to plead guilty), in subsection (3), after 
“diet” in the third place where it occurs insert “or, where the accused has been indicted 
to the High Court, the preliminary hearing”. 

16 In section 78 (special defences, incrimination and notice of witnesses etc.)— 5 

(a) in subsection (1), in paragraph (a), the words from— 

“(i) where” 

to the end are repealed, 

(b) in subsection (3)— 

(i) in paragraph (a)— 10 

(A) for “the accused is cited to the High Court for the trial diet” substitute 
“the case is to be tried in the High Court”, 

(B) for “10 clear days before the trial diet” substitute “seven clear days 
before the preliminary hearing”, 

(ii) in paragraph (b), for “accused is cited to the sheriff court for the trial diet” 15 

substitute “case is to be tried in the sheriff court”, 

(c) in subsection (4)(a)(ii), for the words from “ten” to the end substitute “seven clear 
days before the preliminary hearing”, 

(d) in subsection (5), for the words “the trial diet, for the use of the court” 
substitute— 20 

“(a) where the case is to be tried in the High Court, the preliminary hearing; 

(b) where the case is to be tried in the sheriff court, the trial diet, 

 for the use of the court.”. 

17 Section 80 (alteration and postponement of trial diet) is repealed. 

19 In section 82 (desertion or postponement where accused in custody)— 25 

(a) in paragraph (b), after “is” insert “continued, accelerated,”, 

(b) in paragraph (c), at the end insert “or, in the case of proceedings in the High 
Court, originally appointed by the Court,”. 

20 In section 83 (transfer of sheriff court solemn proceedings)— 

(a) in subsection (1)— 30 

(i) for the word “sitting” in both places where it occurs substitute “diet”, 

(ii) the words from “(that” to “Act)” are repealed, 

(b) in subsection (1A)— 

(i) for the word “sitting” in both places where it occurs substitute “diet”, 

(ii) in sub-paragraph (ii), the words from “(that” to “Act)” are repealed, 35 

(c) after subsection (2B) insert— 
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“(2C) The sheriff may proceed under subsection (2) above on a joint application of 

the parties without hearing the parties and, accordingly, he may dispense with 
any hearing previously appointed for the purposes of considering the 
application.”, 

(d) subsection (3) is repealed. 5 

21 In section 84 (juries: returns of jurors and preparations of lists)— 

(a) in subsection (8)— 

(i) for the words “sittings of the High Court” substitute “trials in the High 
Court sitting at a particular place on a particular day”, 

(ii) the words “to be signed by the judge” are repealed, 10 

(b) in subsection (9)— 

(i) for the words “at a sitting of the High Court” substitute “in the High Court 
sitting at a particular place on a particular day”, 

(ii) the words “shall be authenticated by the signature of a judge of the Court, 
and” are repealed, 15 

(iii) for the words “the trial of all parties cited to that particular sitting” 
substitute “all trials to be held in the High Court sitting in that particular 
place on that particular day”, 

(iv) for the words “the trials of all the accused cited to the sitting” substitute “all 
such trials”, 20 

(c) in subsection (10), paragraph (c) is repealed. 

22 In section 85 (juries: citation and attendance of jurors)— 

(a) for subsection (2) substitute— 

“(2) A list of jurors shall— 

(a) be prepared and kept in such form and manner; and 25 

(b) contain such minimum number of names, 

 as may be prescribed by Act of Adjournal.”, 

(b) in subsection (4), for the words “a sitting of the High Court is to be held” 
substitute “the High Court is to sit”, 

(c) in subsection (5)— 30 

(i) for the words “a sitting of the High Court is to be held” substitute “the High 
Court is to sit on any particular day”, 

(ii) for the words “the sitting” substitute “trials to be held in the High Court 
sitting in the sheriffdom on that day”. 

23 In section 87 (non-availability of judge)— 35 

(a) in subsection (1)(a)— 

(i) for the words “that sitting” substitute “the same day”, 

(ii) in sub-paragraph (ii), for “sitting” substitute “date”, 

(b) in subsection (1)(b)(i), for the words “that sitting” substitute “the same day”. 

818



Criminal Procedure (Amendment) (Scotland) Bill 47 
Schedule—Further modifications of the 1995 Act 
 
25 In section 119 (provision where High Court authorises new prosecution), in subsection 

(8), for paragraphs (a) and (b) substitute— 

 “(a) in a case where a warrant to apprehend the accused is granted— 

(i) on the date on which the warrant is executed, or 

(ii) if it is executed without unreasonable delay, on the date on which 5 

it is granted; 

(b) in any other case, on the date on which the accused is cited.”. 

26 In section 140 (citation in summary proceedings), in subsection (1), paragraph (a) is 
repealed. 

27 In section 156 (apprehension of witnesses), in each of subsections (1), (2) and (3), after 10 

“a witness” insert “in a summary prosecution”.  

27A In section 245A (restriction of liberty orders), in subsection (6)— 

(a) after “shall” insert “— 

(a)”, 

(b) for the words from “information” in the first place where it first occurs to “to” in 15 

the second place where it second occurs substitute “a report by an officer of a 
local authority about— 

(i) the place or places proposed to be specified; and 

(ii)”, and 

(c) at the end insert “; and 20 

(b) if it considers it necessary, hear the officer who prepared the report.” 

27B In section 245C (remote monitoring), in subsection (2)— 

(a) after “offender” insert “— 

(a)”, and 

(b) at the end insert “, and 25 

(b) shall not tamper with or intentionally damage the device or knowingly 
allow it to be tampered with or intentionally damaged.”. 

27C In section 245E (variation of restriction of liberty order)— 

(a) after subsection (4) insert— 

“(4A) Before varying a restriction of liberty order so as to require the offender to 30 

remain in a specified place or places or so as to specify a different place or 
different places in which the offender is to remain, the court shall— 

(a) obtain and consider a report by an officer of a local authority about— 

(i) the place or places proposed to be specified, and 

(ii) the attitude of persons likely to be affected by any enforced 35 

presence there of the offender; and 

(b) if it considers it necessary, hear the officer who prepared the report.”, 
and 

(b) in subsection (6)(a)— 
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(i) after “places” in the first place where it occurs insert “— 

(i)”, 

(ii) for the words from “information” in the first place where it occurs to “to” 
in the second place where it occurs substitute “a report by an officer of a 
local authority about the place or places proposed to be specified and”  5 

(ii) after “offender;” insert “and 

(ii) if it considers it necessary, hear the officer who prepared the 
report;”. 

28 In section 255 (special capacity), in paragraph (a), for the words from “under” in the 
first place where it occurs to “71(2)” substitute “in accordance with section 71(2) or 10 

72(6)(b)(i)”. 

29 In section 255A (proof of age), in paragraph (a), for the words from “under” in the first 
place where it occurs to “71(2)” substitute “in accordance with section 71(2) or 
72(6)(b)(i)”. 

30 In section 257 (duty to seek agreement of evidence), after subsection (3) insert— 15 

“(4) Without prejudice to subsection (3) above, in the case of proceedings in the 
High Court, the parties to the proceedings shall, in complying with the duty 
under subsection (1) above, seek to ensure that the facts to be identified, and 
the steps to be taken in relation to those facts, by that subsection are identified 
and taken before the preliminary hearing.”. 20 

31 In section 258 (uncontroversial evidence)— 

(a) in subsection (2), for “trial” substitute “relevant”, 

(b) after that subsection, insert— 

“(2A) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 25 

(b) in any other case, the trial diet.”. 

32 In section 259 (exceptions to the rule that hearsay evidence is inadmissible)— 

(a) in subsection (5), for “before the trial diet” substitute “by the relevant time”, 

(b) after that subsection insert— 

“(5A) In subsection (5) above, “the relevant time” means— 30 

(a) in the case of proceedings in the High Court— 

(i) not less than 7 days before the preliminary hearing; or 

(ii) such later time, before the trial diet, as the judge may on cause 
shown allow; 

(b) in any other case, before the trial diet.”. 35 

33 In section 271A (special measures for child witnesses)— 

(a) in subsection (2), for the words “no later than 14 clear days before the trial diet” 
substitute “by the required time”, 

(b) in subsection (4), for the words “the time limit specified in subsection (2) above” 
substitute “the required time”, 40 

820



Criminal Procedure (Amendment) (Scotland) Bill 49 
Schedule—Further modifications of the 1995 Act 
 

(c) in subsection (5), for the words from “that” where last occurring to the end 
substitute “under subsection (5A) below.”, 

(d) after that subsection insert— 

“(5A) That order is an order— 

(a) in the case of proceedings in the High Court where the preliminary 5 

hearing is yet to be held, appointing the child witness notice to be 
disposed of at that hearing, 

(b) in the case of proceedings on indictment in the sheriff court where the 
first diet is yet to be held, appointing the child witness notice to be 
disposed of at that diet, or 10 

(c) in any other case, appointing a diet to be held before the trial diet and 
requiring the parties to attend the diet.”, 

(e) in subsection (7), for paragraph (b) substitute— 

“(b) where the court does not so order— 

(i) in the case of proceedings on indictment where this subsection 15 

applies at or before the preliminary hearing or, as the case may be, 
the first diet, at that hearing or diet make an order under subsection 
(9) below, or 

(ii) in any other case, make an order appointing a diet to be held 
before the trial diet and requiring the parties to attend the diet.”, 20 

(f) in subsection (8), for “(5)(c) or (7)(b)” substitute “(5A)(c) or (7)(b)(ii)”,  

(g) after subsection (8) insert— 

“(8A) Subsection (9) below applies to— 

(a) a preliminary hearing or first diet, so far as the court is— 

(i) by virtue of an order under subsection (5A)(a) or (b) above, 25 

disposing of a child witness notice at the hearing or diet, or 

(ii) by virtue of subsection (7)(b)(i) above, to make an order under 
subsection (9) above at the hearing or diet, and 

(b) a diet appointed under subsection (5A)(c) or (7)(b)(ii) above.”, 

(h) in subsection (9), for the words “diet under this subsection” substitute “hearing or 30 

diet to which this subsection applies”, 

(i) in subsection (11), for the words “diet under subsection (9) above” substitute 
“hearing or diet to which subsection (9) above applies”, 

(j) in subsection (12) for the words from “under” to the end substitute “appointed 
under subsection (5A)(c) or (7)(b)(ii) above in any case may be conjoined with 35 

any other diet to be held before the trial diet in the case.”, 

(k) after subsection (13) insert— 

“(13A) In subsections (2) and (4) above, “the required time” means— 

(a) in the case of proceedings in the High Court, no later than 14 clear days 
before the preliminary hearing, 40 

(b) in the case of proceedings on indictment in the sheriff court, no later than 
7 clear days before the first diet, 
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(c) in any other case, no later than 14 clear days before the trial diet.”. 

34 In section 271C (special measures for vulnerable witnesses other than child 
witnesses)— 

(a) in subsection (2), for the words “not later than 14 clear days before the trial diet” 
substitute “by the required time”, 5 

(b) in subsection (4), for the words “the time limit specified in subsection (2) above” 
substitute “the required time”, 

(c) in subsection (5)(b), for the words from “order” to the end substitute “make an 
order under subsection (5A) below.”, 

(d) after subsection (5) insert— 10 

“(5A) That order is an order— 

(a) in the case of proceedings in the High Court where the preliminary 
hearing is yet to be held, appointing the vulnerable witness application to 
be disposed of at that hearing, 

(b) in the case of proceedings on indictment in the sheriff court where the 15 

first diet is yet to be held, appointing the vulnerable witness application 
to be disposed of at that diet, or 

(c) in any other case, appointing a diet to be held before the trial diet and 
requiring the parties to attend the diet.”, 

(e) in subsection (6), for “(5)(b)” substitute “(5A)(c)”, 20 

(f) after that subsection insert— 

“(6A) Subsection (7) below applies to— 

(a) a preliminary hearing or first diet so far as the court is, by virtue of an 
order under subsection (5A)(a) or (b) above disposing of a vulnerable 
witness application at the hearing or diet, and 25 

(b) a diet appointed under subsection (5A)(c) above.”, 

(g) in subsection (7), for the words “diet under this subsection” substitute “hearing or 
diet to which this subsection applies”, 

(h) in subsection (9), for the words “diet under subsection (7) above” substitute 
“hearing or diet to which subsection (7) above applies”, 30 

(i) in subsection (10), for the words from “under” to the end substitute “appointed 
under subsection (5A)(c) above in any case may be conjoined with any other diet 
to be held before the trial diet in the case.”, 

(j) after subsection (11) insert— 

“(12) In subsections (2) and (4) above, “the required time” means— 35 

(a) in the case of proceedings in the High Court, no later than 14 clear days 
before the preliminary hearing, 

(b) in the case of proceedings on indictment in the sheriff court, no later than 
7 clear days before the first diet, 

(c) in any other case, no later than 14 clear days before the trial diet.”. 40 

35 In section 275B (provisions supplementary to sections 275 and 275A), in subsection (1), 
after “made” insert— 
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“(a) in the case of proceedings in the High Court, not less than 7 clear days 
before the preliminary hearing; or 

(b) in any other case,”. 

36 In section 277(2) (transcript of police interview sufficient evidence)— 

(a) in paragraph (a), after “before” insert— 5 

“(i) in the case of proceedings in the High Court, the preliminary 
hearing; 

(ii) in any other case,”, 

(b) in paragraph (b), for “six days before his trial, or” substitute— 

“(i) in the case of proceedings in the High Court, seven days before the 10 

preliminary hearing; 

(ii) in any other case, six days before his trial; 

 or (in either case)”. 

37 In section 278 (record of proceedings at examination as evidence), in subsection (2)(a), 
for “72(1)(b)(iv)” substitute “79(1)”. 15 

38 In section 280(6)(a) (routine evidence), after “before” insert— 

“(i) in the case of proceedings in the High Court, the preliminary 
hearing; 

(ii) in any other case,”. 

39 In section 281 (routine evidence: autopsy and forensic science reports)— 20 

(a) in subsection (1), for “six days before the trial, or” substitute— 

“(i) in the case of proceedings in the High Court, seven days before the 
preliminary hearing; 

(ii) in any other case, six days before the trial; 

 or (in either case)”, 25 

(b) in subsection (2)— 

(i) the words “(whom the prosecutor shall specify)” are repealed, 

(ii) after “and” in the first place where it occurs insert “,where such intimation 
is given,”, 

(iii) for the words “that pathologist or forensic scientist” substitute “one of 30 

those pathologists or forensic scientists”, 

(iv) for “six days before the trial or” substitute— 

“(i) in the case of proceedings in the High Court, seven days before the 
preliminary hearing; 

(ii) in any other case, six days before the trial; 35 

 or (in either case)”. 

40 In section 281A (routine evidence: reports of identification prior to trial)— 

(a) in subsection (2)(a), for “not less than 14 clear days before the trial” substitute “by 
the required time”, 
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(b) after subsection (2) insert— 

“(3) In subsection (2)(a) above, “the relevant time” means— 

(a) in the case of proceedings in the High Court— 

(i) not less than 14 clear days before the preliminary hearing, or 

(ii) such later time, being not less than 14 clear days before the trial, as 5 

the court may, in special circumstances, allow,  

(b) in any other case, not less than 14 clear days before the trial.”. 

41 In section 282 (evidence as to controlled drugs and medicinal products)— 

(a) in subsection (3), for “trial” substitute “relevant”, 

(b) after that subsection, insert— 10 

“(3A) In subsection (3) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

42 In section 283 (evidence as to time and place of video surveillance recordings)— 

(a) in subsection (2), for “trial” substitute “relevant”, 15 

(b) after that subsection, insert— 

“(2A) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 

43 In section 284 (evidence in relation to fingerprints)— 20 

(a) in subsection (2), for “trial” substitute “relevant”, 

(b) after subsection (2A), insert— 

“(2B) In subsection (2) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 

(b) in any other case, the trial diet.”. 25 

44 In section 286 (previous convictions: proof in support of substantive charge)— 

(a) in subsection (1)(b), for “trial” substitute “relevant”, 

(b) after subsection (1), insert— 

“(1A) In subsection (1)(b) above, “the relevant diet” means— 

(a) in the case of proceedings in the High Court, the preliminary hearing; 30 

(b) in any other case, the trial diet.”. 

44A In section 288C (prohibition of personal conduct of defence in cases of certain sexual 
offences)— 

(a) in subsection (1)(b), for the words from “or” to the end substitute “and in any 
victim statement proof relating to any such offence”, 35 

(b) after subsection (7) insert— 
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“(8) In subsection (1)(b) above, “victim statement proof” means any proof ordered 
in relation to— 

(a) a victim statement made by virtue of subsection (2) (or by virtue of that 
subsection and subsection (6)) of section 14 of the Criminal Justice 
(Scotland) Act 2003 (asp 7), or 5 

(b) a statement made by virtue of subsection (3) of that section in relation to 
such a victim statement.”. 

In section 288D (appointment of solicitor by court in cases to which section 288C 
applies), in subsection (2)(a)(ii)— 

(a) for the words “proof ordered” substitute “victim statement proof”, 10 

(b) for “288C(1)” substitute “288C(1)(b)”. 

45 In section 307(1) (interpretation), insert at the appropriate place the following 
definitions— 

““preliminary hearing” shall be construed in accordance with section 
66(6)(b) of this Act and, where in any case a further preliminary hearing 15 

is held or to be held under this Act, includes the diet consisting of that 
further preliminary hearing;” 

““preliminary issue” shall be construed in accordance with section 
79(2)(b) of this Act;” 

““preliminary plea” shall be construed in accordance with section 20 

79(2)(a) of this Act;”. 

46 In Schedule 9, in column 1, in the entry relating to sections 24(3) to (8), 25 and 27 to 29 
of the 1995 Act, for “25 and 27 to 29” substitute “25, 27 to 29 and 90C(1)”. 
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Criminal Procedure (Amendment) (Scotland) Bill 
[AS PASSED] 

 
An Act of the Scottish Parliament to make provision, in connection with proceedings in the High 
Court of Justiciary, for the holding of preliminary hearings prior to the trial diet; to make new 
provision as to the continuation of the trial diet in proceedings in the High Court; to amend the time 
limit for commencement of the trial in proceedings in the High Court; in connection with solemn 
criminal proceedings generally, to amend the consequences of failure to comply with time limits, to 
make further provision as to citation of the accused, witnesses and jurors, to require any solicitor 
engaged by the accused to notify the court and the prosecutor of his engagement, withdrawal and 
dismissal, to make new provision as to the procedure where the trial diet does not proceed, to enable 
the trial to be conducted in the absence of the accused in certain circumstances, to provide for the 
apprehension, detention and release on bail of obstructive witnesses, to enable notices and other 
documents to be served on the accused through his solicitor, to restate with modifications certain 
provisions in relation to the raising of preliminary pleas and issues and to make new provision as to 
the adjournment and alteration of diets; to enable persons to be released on bail subject to a 
requirement that their compliance with conditions of bail restricting their movements be remotely 
monitored; to make provision entitling the prosecutor to be heard on certain applications relating to 
bail; to make further provision as to the matters to be dealt with by the sheriff court at a first diet in 
solemn proceedings; to make new provision as to the procedure to be followed by the court in 
sentencing offenders who have pled guilty; to increase from three to five years the maximum 
extended sentence that may be imposed by a sheriff on persons convicted on indictment of certain 
violent and sexual offences; to make new provision as to the citation of witnesses for precognition by 
the prosecutor; to clarify when criminal proceedings are finally determined for the purposes of section 
10 of the Protection of Children (Scotland) Act 2003 (asp 5); and for connected purposes. 
 
Introduced by: Cathy Jamieson 
On: 7 October 2003 
Supported by: Hugh Henry 
Bill type: Executive Bill 
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